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for $300.00 per year, or $150.00 for 6 months, payable in 
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Land Management Bureau 

Quarantine 

Animal and Plant Health inspection Service 

Radioactive Materials 

Nuclear Regulatory Commission 

Seals and Insignia 

Census Bureau 

Surface Mining 

Surface Mining Reclamation and Enforcement Office 

Water Pollution Control 

Environmental Protection Agency 
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There are no restrictions on the republication of material 
appearing in the Federal Register. 


Questions and requests for specific information may be directed 
to the telephone numbers listed under INFORMATION AND 
ASSISTANCE in the READER AIDS section of this issue 

I low To Cite This Publication: Use the volume number and the 
page number. Example: 50 FR 12345. 


THE FEDERAL REGISTER: WHAT IT IS AND HOW TO USE IT 


FOR: Any person who uses the Federal Register and 

Code of Federal Regulations. 

WHO: The Office of the Federal Register. 

WHAT: Free public briefings (approximately 2 1/2 houn) 

to present: 

1. The regulatory process, with a focus on the 
Federal Register system and the public's role 
in the development of regulations. 

2. The relationship between the Federal Register 
and Code of Federal Regulations. 

3. The important elements of typical Federal 
Register documents. 

4. An introduction to the finding aids of the 
111 /CFR system. 

WHY: To provide the public with access to information 

necessary to research Federal agency regulations 
which directly affect them. There will be no 
discussion of specific agency regulations. 


CHICAGO. IL 

WHEN: July 8 and 9; at 9 am (identical sessions) 

WHERE: Room 1654, Insurance Exchange Building. 

175 W. jackson Blvd., Chicago. 1L 

RESERVATIONS: Call the Chicago Federal Information 
Center. 312-353-4242. 


NEW YORK. NY 

WHEN: July 9 and 10: at 9 am (identical sessions) 

WHERE: ZT Conference Room, Second Moor. 

Veterans Administration Building. 252 
Seventh Avenue (between W. 24th and W 
25th Streets), New York. NY. 

RESERVATIONS: Call Arlene Shapiro or Steve Colon. New 
York Federal Information Center. 
212*264-1810. 


WASHINGTON. DC 

WHEN: Septemlier (two dates to be announced 

later). 
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F«t«rat Register 

Vol SO. No. 110 

Presidential Documents 

fnd.iy. lunc 7. 19B5 


Title 3— 

Proclamation 5349 of June 4, 1985 

The President 

Youth Suicide Prevention Month, 1985 

*> 

By the President of the United States of America 

A Proclamation 

During the past 20 years, the suicide rate has tripled among young people aged 
15-24. In fact, suicide has become the third leading cause of death in this age 
group. Last year alone, over 5,000 young Americans took their own lives, and 
many more attempted to do so. 

When a young person commits suicide, it is a personal tragedy as well as a 
source of deep anguish for family, friends, and neighbors. But it is also a 
tragedy for society, which must cope not only with the loss of human potential 
that is the result of the death of any individual, but also with its responsibility 
to identify the causes of suicide and develop strategies to reduce its incidence. 
Although the issues involved in each case are complex and unique, we can 
draw encouragement from the fact that suicide is no longer a silent subject but 
a recognized public health problem that can and must be addressed. 

Because the root causes of suicide involve so many different psychological, 
physical, social, and spiritual dimensions, successful preventive action re¬ 
quires the combined efforts of individuals, families, communities, organiza¬ 
tions, and governments at all levels. Young people and families who have a 
member who may be contemplating suicide need to know that there are 
indeed places to turn for advice and assistance. People who come into contact 
with youth—educators, counselors, coaches, ministers, health care provid¬ 
ers—can play a key role in helping a despondent young person by identifying 
the existence of a problem or contributing factors like drug abuse and family 
break-up. Government can assist through research and policies which 
strengthen the family unit and foster a sense of individual self-worth. In short, 
all of us have the opportunity and responsibility to help deal with this growing 
problem. 

In recognition of the increase in suicide among America's youth and its 
consequences for our society, the Congress, by Senate joint Resolution 53, has 
designated the month of june 1985 as “Youth Suicide Prevention Month*' and 
authorized and requested the President to issue a proclamation in observance 
of this month. 

NOW. THEREFORE. I. RONALD REAGAN. President of the United States of 
America, do hereby proclaim the month of June 1985 as Youth Suicide 
Prevention Month. I call upon the Governors of the several States, the chief 
officials of local governments, all health care providers, educators, the media, 
public and private organizations, and the people of the United States to 
observe this month with appropriate programs and activities. 
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IN WITNESS WHEREOF. I have hereunto set my hand this fourth day of June, 
in the year of our Lord nineteen hundred and eighty-five, and of the Independ¬ 
ence of the United States of America the two hundred and ninth. 


Due. BS-UHOS 
Filed 0-.VA5. 10 W ami 
Billing coda 31BS-01-M 


Q 
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This section o! the FEDERAL REGISTER 
contains regulatory documents l»avii'*g 
general applicability and legal effect, most 
of wttich are keyed to and codified in 
the Code of Federal Regulations, which is 
published under 50 titles pursuant to 44 
use. 1510. 

The Code of Federal Regulations is sold 
by me Superintendent of Documents. 

Press ol new books are listed in the 
list FEDERAL REGISTER issue ol each 

week. 


DEPARTMENT OF AGRICULTURE 

Animal and Plant Health Inspection 

Service 

7 CFR Part 301 
Docket No. 85-3341 

S. bpart— Citrus Canker—Affirmation 
of Interim Rules 

agency: Animal and Plant Health 
Inspection Service. USDA. 
action: Affirmation of interim rules. 

summary: This document affirm* 
without change an interim rule 
published in the Federal Register on 
September 19.1984, as subsequently 
amended by interim rules published in 
the Federal Register on October 29,1984, 
and March 7.1985. The interim rule 
published in the Federal Register on 
September 19,1984, added new 
Si.bpart— Citrus Canker” to the 
Domestic Quarantine Notices. The 
interim rule published in the Federal 
Register on October 29,1984. amended 
‘Subpart— Citrus Canker" by 
prohibiting the interstate movement of 
regulated articles originating in a 
quarantined area from an area not 
designated as a quarantined area into 
certain States and territories. Finally, 
the interim rule published in the Federal 
Register on March 7,1985. amended 
‘Subpart— Citrus Canker" by adding 
certain extraordinary emergency 
provisions relating to Departmental 
activities conducted within the State of 
Florida because of citrus canker, 
including provisions allowing the 
Payment of compensation for plants 
ordered destroyed because of citrus 
canker. These actions were necessary in 
order to implement an effective 
eradication program, and in order to 
prevent the artificial spread of citrus 
canker into noninfested areas of the 
United States. 


EFFECTIVE DATE: July a. 1985. 

FOR FURTHER INFORMATION CONTACT: B. 

Glen Lee. Assistant Director. Survey and 
Emergency Response Staff. National 
Program Planning Staff Plant Protection 
and Quarantine. Animal and Plant 
I fealth Inspection Service, U.S. 
Department of Agriculture. Room 811 
Federal Building. 6505 Belcrest Road, 
Hyattsville, Ml) 20782, (301) 436-6385. 
SUPPLEMENTARY INFORMATION: 

Background 

A document published in the Federal 
Register on September 19,1984, (49 FR 
36623-36626) amended the Domestic 
Quarantine Notices (7 CFR Pari 301) by 
adding new "Subpart—Citrus Canker” 
(contained in 7 CFR 301.75 el seq .. and 
referred to below as the regulations). 

The regulations quarantined the State of 
Florida for Citrus Canker. Xonthomonos 
campesths pv. citri (Hasse) Dawson, a 
devastating bacterial disease, and 
designated the entire State of Florida as 
a "quarantined area”, designated certain 
articles as "regulated articles”, and 
established regulations governing the 
interstate movement from anywhere In 
Florida of articles designated as 
regulated articles except under certain 
conditions. Subsequently, on October 29, 

1984. a document was published in the 
Federal Register (49 FR 43448-43449) 
amending "Subpart—Citrus Canker” by 
prohibiting the interstate movement of 
fruit designated as a regulated article 
from an area not designated as a 
quarantined area into American Samoa, 
Arizona. California. Florida. Hawaii. 
Louisiana, Puerto Rica or Texas when 
such fruit originated in a quarantine 
area. Further, on March 17.1985, a 
document was published in the Federal 
Register (50 FR 9261-9263) amending 
”Subpart—Citrus Canker" by adding 
extraordinary emergency provisions 
relating to Departmental activities 
within the State of Florida because of 
citrus canker. The document of March 7, 

1985. included provisions allowing the 
payment of compensation for plants 
ordered destroyed because of citrus 
canker. 

Comments were solicited for 60 days 
after the publication of each 
amendment. One comment was received 
from the California Farm Bureau 
Federation in response to the interim 
rule of September 19,1984. This 
comment was in support of the interim 
rule but requested additional provisions 


to ensure that regulated articles 
transhipped through citrus producing 
States will not cause the spread of citrus 
canker to this area. No changes to the 
regulations have been made in response 
to this comment since the regulations, 
especially the provisions in 5 301.75-4. 
are adequate to allow the imposition of 
any conditions considered necessary to 
prevent the spread of citrus canker to 
noninfested areas during shipment. Two 
comments were received in response to 
the document of March 7.1985. These 
comments were in support of Ihe 
amendment of March 7,1985. 

Further, the factual situations set forth 
in the documents of September 19,1984, 
October 29,1984. and March 7,1985, slill 
provide a basis for these amendments. 
Accordingly, it has been determined that 
the interim rule published in the Federal 
Register on September 19,1984, should 
remain effective as revised by the 
interim rules published in the Federal 
Register on October 29.1984, and March 
7.1985. 

Executive Order and Regulatory 
Flexibility Act 

These amendments have been issued 
in conformance with Executive Order 
12291 and have been determined to be 
not "major rules.” Based on information 
compiled by the Department, it has been 
determined that the amendments of 
September 19.1984. and October 29, 

1984. and March 7.1985, will not have a 
significant effect on the economy; will 
not cause a major increase in costs or 
prices for consumers, individual 
industries, Federal. State, or local 
government agencies, or geographic 
regions: and will not cause a significant 
adverse effect on competition, 
employment, investment, productivity, 
innovation, or on the ability of United 
Stutes-bascd enterprises to compete 
with foreign-based enterprises in 
domestic or export markets. 

For this rulemaking action, the Office 
of Management and Budget has waived 
the review' process required by 
Executive Order 12291. 

The Administrator of the Animal and 
Plant Health Inspection Service has 
determined that the amendments of 
September 19.1984. and October 29, 

1984. and March 7,1985, will not have a 
significant economic impact on a 
substantial number of small entities. 
These actions primarily affected the 
interstate movement of regulated 












23894 


Federal Register / Vol, 50, No. 110 / Friday, June 7. 1985 / Rules and Regulations 


articles from Florida to other areas in 
the United States. 

Specifically, with regard to nursery 
stock designated as regulated articles, 
about 1.8 percent of all nurseries in 
Florida, and 3.1 percent of all wholesale 
and wholeaale/retail nurseries in 
Florida are certified to produce nursery 
9tock designated as regulated articles 
for commercial groves in Florida. In 
addition to these wholesale and 
wholesale/retail nurseries, other 
nurseries produce nursery stock for 
ornamental plantings. However, 
although many of the wholesale and 
wholesale/rctail nurseries are small 
entities, the primary market for all 
nursery stock designated as regulated 
articles is in Florida. Only very small 
amounts of Florida nursery stock 
designated as regulated articles were 
sold for use in citrus groves in 
Louisiana. Texas, Hawaii, Puerto Rico, 
and American Samoa prior to the 
effective date of these regulations. Also, 
only an insignificant number of 
nurseries in Florida that produced 
nursery stock for ornamental plantings 
moved such nursery stock interstate 
prior to the effective date of these 
regulations. 

With regard to fruit designated as 
regulated articles (primarily citrus fruit), 
only fresh fruit is designated as a 
regulated article, and less than 20 
percent of Florida citrus fruit is sold 
fresh. Further, fresh fruit is permitted to 
be shipped interstate if certain 
conditions are met, including the 
requirement that the fresh fruit not be 
shipped directly or indirectly to other 
citrus producing States. Shipments of 
fresh fruit from Florida to other citrus 
producing States have historically only 
involved about 1 percent of the total 
Florida citrus production. Therefore, it 
has been determined that the 
amendments of September 19.1984, 
October 29.1984, and March 7.1985. do 
not have a significant economic impact 
on a substantial number of small 
entities. 

Paperwork Reduction Act 

In accordance with section 3504(h) of 
the Paperwork Reduction Act of 1980 (44 
U.S.C. 3504(h)). the information 
collection provisions that are included 
in "Subpart—Citrus Canker" (7 CFR 
301.75 et seq.) have been approved by 
the Office of Management and Budget 
(OMB) and have been assigned OMB 
Control Number 0579-0083 

List of Subjects in 7 CFR Part 301 

Agricultural commodities, Citrus 
canker, Plant diseases. Plant pests. 
Plants (Agriculture). Quarantine. 
Transportation. 


PART 301—DOMESTIC QUARANTINE 
NOTICES 

Accordingly, the interim rule 
published at 49 FR 36623-36628 on 
September 19.1984. as amended by the 
interim rules published at 49 FR 43448- 
43449 on October 29,1984, and at 50 FR 
9281-9263 on March 7.1985. is adopted 
as a final rule. 

Authority: 7 U8.C 150dd. 150ec. 150ff, 181. 
and 162; 7 CFR 2.17. 2.51. and 371.2(c). 

Done at Washington. D.C, this 4th day of 
June 1965. 

Harvey L. Ford, 

Deputy Administrator. PJant Protection and 
Quarantine . Animal and Plant Health 
Inspection Service. 

|FR Doc. 85-13766 Filed 8-6-85; 8:45 ami 
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Agricultural Marketing Service 
7 CFR Part 905 

[Orange, Grapefruit, Tangerine, and 
Tangeio Reg. 6, Arndt 36) 

Oranges, Grapefruit, Tangerines and 
Tangelos Grown In Florida; 
Amendment of Size Requirements 

agency: Agricultural Marketing Service, 
USDA. 

action: Final rule. 

summary: This action lowers the 
minimum grade requirements for 
domestic and export shipments of 
Florida seedless grapefruit and for 
imports of seedless grapefruit from 
Improved No. 2, external to U.S. No. 2, 
Russet, external. This action also lowers 
the minimum grade requirements for 
domestic and export shipments of 
Florida Valencia oranges from U.S. No. 1 
to U.S. No. 1. Golden through June 16, 
1985, then lowers the minimum grade to 
U.S. No. 2. Russet, external. The 
minimum internal grade for Valencia 
oranges remains at U.S. No. 1. The 
change in minimum grade of such fruit 
recognizes the grade composition of the 
available fruit supply, and current and 
prospective demand conditions for these 
fruits. 

EFFECTIVE DATE: June 3. 1985. 

FOR FURTHER INFORMATION CONTACT: 

William J. Doyle, Chief. Fruit Branch, 
F&V, AMS. USDA. Washington. D.C. 
20250, telephone 202-447-5975. 
SUPPLEMENTARY INFORMATION: This 
final action has been reviewed under 
USDA procedures and Executive Order 
12291 and has been designated a "non¬ 
major" rule. William T. Manley, Deputy 
Administrator. Agricultural Marketing 
Service, has determined that this action 


will not have a significant economic 
impact on a substantial number of small 
entities. 

This amendment is issued under the 
marketing agreement and Order No. 90S 
(7 CFR Part 905), regulating the handling 
of oranges, grapefruit, tangerines and 
tangelos grown in Florida. The 
agreement and order are effective under 
the Agricultural Marketing Agreement 
Act of 1937, as amended (7 U.S.C. 001- 
674). 

This action is based upon 
recommendations and information 
submitted by the Citrus Administrative 
Committee, and upon other available 
information. It is hereby found that the 
regulation of Florida seedless grapefruit, 
as hereinafter provided, will tend to 
effectuate the declared policy of the act 
It is further found that regulation of 
Valencia oranges as hereinafter 
provided, will tend to avoid a disruption 
of the orderly marketing of those 
commodities and be in the public 
interest. This action was unanimously 
recommended by the Citrus 
Administrative Committee. 

Florida Citrus Regulation 6 was issued 
on a continuing basis subject to 
modification, suspension or termination 
upon recommendation by the committc* 
and approval by the Secretary. The 
committee meets prior to and during 
each season to consider 
recommendation for modification, 
suspension or termination of the 
regulatory requirements for Florida 
oranges, grapefruit, tangerines, and 
tangelos. The Department reviews 
committee recommendations and 
information submitted by the committee 
and other available information, and 
determines whether modification, 
suspension, or termination of the 
regulatory requirements would tend to 
effectuate the declared policy of the act. 

The minimum grade requirements, 
specified herein, reflect the committee s 
and the Department's appraisal of the 
need to revise the grade requirements 
applicable to fresh shipments of Florida 
white seedless grapefruit, pink seedless 
grapefruit, and Valencia oranges in 
recognition of the current and 
prospective supply and demand for such 
fruit. This action is necessary' to permit 
shipment of the remaining supply of 
marketable fruit to meet demand. 

This action lowers the minimum grade 
requirements for domestic and export 
shipments of Florida seedless grapefruit 
and for imports of seedless grapefruit 
from Improved No. 2, external to U S- 
No. 2. Russet, external during the period 
June 3.1985, through August 18,1985- 
This action also lowers the minimum 
grade requirements for domestic and 
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export shipments of Florida Valencia 
oranges from U.S. No. 1 to U.S. No. 1, 
Golden during the period June 3,1985 
through June 18.1985, then lowers the 
minimum grade to U.S. No. 2, Russet, 
external during the period June 17.1985 
through September 29.1985. The 
minimum internal grade for Valencia 
oranges remains at U.S. No. 1. The 
change in minimum grade of such fruit 
recognizes the grade composition of the 
available fruit supply, and current and 
prospective demand conditions for these 
fruits. 

Under section 8e of the act (7 U.S.C. 
60fte-l), whenever specified 
commodities, including grapefruit, are 
regulated under a Federal marketing 
order, imports of that commodity must 
meet the same or comparable grade, 
size, quality, or maturity requirements 
as those in effect for the domestically 
produced commodity. Thus, the grade 
requirement for imported seedless 
grapefruit will also change to conform to 
the grade requirement for domestic 
shipments of Florida seedless grapefruit. 

It is impracticable, unnecessary, and 
contrary to the public interest to give 
preliminary notice, engage in public 
ralemaking, and postpone the effective 
date until 30 days after publication in 
the Federal Register (5 U.S.C. 553), 
because of insufficient time between the 
date when information became 
available upon which this amendment is 
based and the effective date necessary 
to effectuate the declared purposes of 
the act. This amendment relieves 
restrictions on shipments of white 
seedless grapefruit, pink seedless 
grapefruit and Valencia oranges. 

Handlers have been apprised of such 
provisions and the effective date and 
require no additional time to comply 
herewith. 

List of Subjects in 7 CFR Part 905 

Marketing agreements and orders, 
Florida, Grapefruit. Oranges, Tangelos, 

Tangerines. 

PART 905—(AMENDED! 

1. The authority citation for 7 CFR 
Part 9t)5 continues to read as follows: 

Authority: Secs. 1-19. 48 Slat. 31. as 
•mended; 7 U.S.C. 601-674. 

2 The provisions of { 905.306 are 
amended by revising the following entry 
to I able I, paragraph (a), applicable to 
domestic shipments, and Table II. 
paragraph (b), applicable to export 
"tonments. to read as follows: 

5 305.306 Orange, Grapefruit, Tangerine 
Tangeio Regulation 6. 

UP • • 


Table I 


Venety 

Regulation penod 

tavTun grada 

Mtnvni.ni 

demeter 

PO 

(1> - 

R) 

a) 

(4) 

• • 

WNto levdM! Qrapeto* 

• • 

. June 3, 1965 to Aug 16. 1965.— 

• • 

U.S No. 2. Rueeal (ertemaO 

3%Va 



US No. l (ntamaO 



On and after Aug 19, 1985 

improved No 2 

IWa 



t J S Nn t (totem*) , 


NA Ntoteu G<ip6rull 

Juna 3. 1965 to Aug 16. 1985 _ 

U S No 2. Rueeat (external) - - - 



U S No 1 (tofternefl. 



On and after Aug 19. 1965 . 

Improved No 2 (eirtemafl _.... 




US No 1 (totem*) . 


Vatorxaa off** lata type or¬ 
ange* 

Juna 3, 1985 to Juna 18. 1965_ 

U S No 1. Gulden . 

2<He 

Juna 17. 1966 to Sept 29. 1985 _ 

US No 2. Ruaeet (external). 

2*»# 


U S No. 1 (totem*). 



On and altar Sept 30. 1965 _ 

• • 

U S No 1 


• 




(b) • • • 


Table tl 


Vanaty 


0) 


O) 


Mnmum Gredo 


P> 


(to) 

<41 


Wh *0 toetfetta Grapafruft-Jun# 3. 19*5 to Aug. 1*. 1965 _ US No. 2. Rueaat (artamaJ) 

U S No. 1 

On and altar Aug 19. 1965 .— Improved No 2 (ertamaO 

U S No, 1 

i Grapefruft -- June 3, 19*5 to Aug 18. 1965 _ U S No 2. 

U.S No 1 

On and altar Aug 19. 1966 


Valencia and o*m tola typo June 3,1965 to Juna 16. 1985 — 
orange* 

June 17, 1965 to Sept. 29, 1965 
On and ettar Sapt 30. 1985 _ 



Improved No 2 (evtamaO 
US No 1 Mem*) 

U S No. 1. Golden 

U S No 2. RiAMt 
U S No 1 
US No 1 


Dated: June 3, 1985. 

Thomaa R. Clark. 

Deputy Director, Fruit and Vegetable 
Division . Agricultural Marketing Service. 
(FR Doc. 85-13728 Filed 6-6-65; 8: 45 am) 
BILLING COOC WKM)2-N 


7 CFR Part 989 

Raisins Produced From Grapes Grown 
in California; Modification of the 
Procedural and Operational Details of 
the Raisin Diversion Program 

agency: Agricultural Marketing Service. 
USDA. 

action: Interim final rule with request 
for comments. 


summary: This interim final rule invites 
comments on modifications of the 
procedural and operational details of 
the Raisin Diversion Program (RDP). The 
amendments would (1) add a final date 
of June 1 for diversion; (2) add a 
liquidated damages provision; and (3) 


allow producers 10 days to agree with 
program changes or withdraw from the 
RDP. These refinements were 
recommended by the Raisin 
Administrative Committee (Committee] 
which works with the USDA in 
administering the order. This action is 
being issued on an interim finol basis 
because of lateness of the season and 
the need for these refinements for 1985. 
dates: 

Effective date: June 3.1985. 

Comments due: July 8,1985. 
address: Comments must be sent in 
duplicate to the Docket Clerk. Fruit and 
Vegetable Division, AMS, USDA. Room 
2069, South Building, Washington, D.C. 
20250. Comments should reference the 
date and page number of this issue of 
the Federal Register and will be 
available for public inspection in the 
office of the Docket Clerk during regular 
business hours. 

FOR FURTHER INFORMATION CONTACT: 

Frank M. Grasberger, Acting Chief, 
Specialty Crops Branch, Fruits and 
Vegetables Division, Agricultural 
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Marketing Service USDA, Washington. 

D C. 20250, telephone (202) 447-5053. 
SUPPLE M t NT Alt Y INFORMATION: This 
action has been reviewed under USDA 
guidelines implementing Executive 
Order 12221 and Secretary's 
Memorandum No. 1512-1 and has been 
determined to be a “non*major" rule 
under criteria contained therein. 

William T. Manley. Deputy 
Administrator, Agricultural Marketing 
Service, has certified that this action 
will not have a significant economic 
impact on a substantial number of small 
entities. 

It is found that is impracticable, 
unnecessary, and contrary to the public 
interest to give preliminary notice and 
engage in public rulemuking and that 
good cause exists for not postponing the 
effective date of this action until 30 days 
after publication in the Federal Register 
(5 U.S.C. 553). The Raisin Administrative 
Committee approved a raisin diversion 
program for the 1985 crop to foster 
production cut-backs and assist growers 
with their current financial difficulties. 
The raisin industry desires to utilize 
these procedures for the 1985 program 
as well us future programs to improve 
efficiency of administration, program 
flexibility, and program compliance. 
There are approximately 1000 producers 
participating in the program 
representing over 30.000 acres that must 
be verified by Committee staff members. 
The Committee has an enormous task to 
complete with a limited staff and 
resources. In addition, the verification 
process must be completed in time to 
allow the Committee to prepare the 
diversion certificates which must be 
issued on or before October 5. 

These refinements have been 
discussed extensively by the industry 
and no useful purpose would be served 
by providing a period for public input fur 
the 1985 program, especially in view of 
the need for prompt implementation. 
However, the changes are permanent 
regulations which may be utilized in 
future crop years. Therefore, it is 
appropriate to request comments before 
determining whether to finalize the 
modifications on a permanent basis for 
future crop years. 

This action would amend Subpart— 
Administrative Rules and Regulations (7 
CFR 989.102-989.178: 50 FR 3879) by 
revising paragraph (h) of $ 989.156 and 
adding new paragraphs (q) and (r) to 
that section. This subpart is operative 
pursuant to the marketing agreement 
and Order No. 989. both as amended, 
regulating the handling of raisins 
produced from grapes grown in 
California. The marketing agreement 
and order are effective under the 


Agricultural Marketing Agreement Act 
of 1937, as amended (7 U.S.C. 601-674). 

On January 23.1985. the procedural 
and operational details of the RDP were 
established pursuant to S 989 56. The 
authority for the diversion program was 
added to the order when it was 
amended on January 8.1985. The 
program gives the industry a means of 
correcting its serious over-supply 
situation by decreasing the quantity of 
raisin grapes grown for drying into 
raisins. Since implementation of the 
RDP, the raisin industry has been 
working to assure the success of this 
program to cutback production. As a 
result, several refinements designed to 
improve efficiency in administration, 
program flexibility, and program 
compliance were recommended by the 
Committee. 

One refinement establishes June 1 as 
the final date that approved applicants 
can divert their acreage, thus qualifying 
for a diversion certificate. This 
refinement is included in $ 989.156(h) 
and is necessary to give the Committee 
adequate time to verify diverted 
acreage. 

A second refinement is in $ 989.156fq) 
and would allow the Committee to 
collect liquidated damage from 
producers who fail to divert and deny 
them the opportunity' to participate in 
future diversion programs. The intent of 
this refinement is to encourage 
successful applicants to take th? 
necessary measures to preclude grapes 
from being produced and harvested. 
Failure by large numbers of raisin 
producers to carry out their commitment 
to divert would cause serious and 
substantial damage to the diversion 
program, and impair the achievement of 
program goals in 1985 and future years. 

I lence. measures to foster compliance 
are necessary and incidental to 
effectively carry out the diversion 
program. Moreover, without such 
measures, producers who intend to 
participate may be denied the 
opportunity in years when a lottery is 
held. 

By applying to participate in a raisin 
diversion program, an applicant would 
execute an agreement with the 
Committee acknowledging that the 
failure of the approved applicant to 
timely remove the vines or grapes will 
cause serious and substantial damage to 
the program and the raisin industry and 
that, fti consideration of the approval of 
the application, such applicant will 
agree to pay liquidated damages and 
interest to the Committee, in the event of 
such failure to remove vines or grapes. 
Because it would be difficult, if not 
impossible, to determine a fair measure 
of damages not considered a penalty. 


the amount of such liquidated damagM 
would be computed by multiplying the 
tonnage on the approved diversion 
application by a harvest cost 
determined by the Committee. Interest 
would be applied to liquidated damam 
not paid by July 1. and would be equal 
to the prime rate of the bank where the 
Committee has its reserve pool funds 
deposited, plus two percent. The interest 
charge is warranted because producers' 
income would be affected by produce 
’ failing to comply with the program. 

There is ample precedent for a 
provision specifying liquidated damages 
in the event producers fail to follow 
through on their agreements with the 
Committee. Section 989.159(g)(2) of the 
administrative rules and regulations 
provides for liquidated damages in the 
event of the improper disposition of off- 
grade raisins, other failing raisins, and 
raisin residual material. Moreover, 
liquidated damages are included in 
other provisions to assure compliance 
with other programs administered by Ihr 
Secretary. 

A third refinement Is in $ 989.1 56(jj 
and allows applicants 10 days to 
withdraw from the program if any 
change is made in the terms and 
conditions of the program. If the 
producer fails to take action to 
withdraw from the program, the 
producer would automatically agree to 
the changes under this action. 

List of Subjects til 7 CFR Part 989 

Marketing agreements and orders 
Crapes. Raisins, California. 

PART 989—RAISINS PRODUCED 
FROM GRAPES GROWN IN 
CALIFORNIA 

1. The authority citation for 7 CFR 
Part 989 continues to read as follows: 

Authority: Secs. 1-19, 48 Slat 31. «s 
amended: 7 U.S.C 801-674. 

2. Section 989.150(h) is revised and 
subparagraph (q) and (r) are added to 
read as follows: 

Subpart—Administrative Rules and 
Regulations 

§ 989.156 Raisin diversion program 
• • • • • 

(h) Methods of diversion. An 
approved applicant shall be required to 
take the necessary' measures to preclude 
grapes from being produced and 
harvested on the production unit 
involved in the program. These 
measures may include spur pruning the 
vines, chemically removing the crop 
before maturity, hand removing and 
destroying the bunches of grapes before 
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maturity, removing the vines, or any 
other method which prevents the grapes 
from maturing and being harvested. An 
approved applicant must remove the 
grapes within the production unit 
designated in its application not later 
than |une 1 of the crop year when a 
raisin diversion program is 
implemented. Grafting vines to another 
varietal type does not constitute 
removal of the vines under the program. 
Any raisin producer who does not take 
the necessary measures to remove the 
vines or grapes on an approved 
production unit by June 1. shall not be 
issued a diversion certificate, may be 
subject to liquidated damages and 
interest charges as provided in 
paragraph (q) of this section, may be 
subject to an injunctive action under the 
act. and may be denied the opportunity 
to participate in future diversion 
programs, 

• • • 4 t 

(q) Liquidated damages and interest 
charges. By applying to participate in a 
raisin diversion program, an applicant 
agrees that the failure of the approved 
applicant to timely remove the vines or 
grapes will cause serious and 
substantial damage to the program and 
the raisin industry and that, in 
consideration of the approval of the 
application, such applicant will pay 
liquidated damages and interest to the 
Committee, in the event of such failure 
to timely remove vines or grapes. Since 
it would be difficult, if not impossible, to 
determine the amount of such liquidated 
damages, the following amount, which is 
a fair measure of damages and not a 
penalty, shall apply: 

(1) The amount of the liquidated 
damages shall be computed by 
multiplying the tonnage on the approved 
diversion application (Form RAC-1000) 
by the harvest cost determined and 
announced by the Committee. 

(2) Each approved applicant shall. 

Hith the respect to liquidated damages 
not paid by July 1, pay to the Committee 
interest on such unpaid liquidated 
damages at the rate of the prime rate of 
the bank in which the Committee has its 
reserve pool funds deposited, on the day 
the liquidated damages become 
delinquent, plus 2 percent, and further 
*uch rate of interest shall be added to 
the unpaid amount, monthly, until the 
liquidated damages plus applicable 
Interest are paid. 

(3) Liquidated damages and interest 
collected by the Committee pursuant to 
this subparagraph shall be deposited in 
the reserve pool fund of the reserve pool 
applicable to the particular diversion 

C ^grum and be distributed to the equity 
Iders in that pool. 


(r) Notification . If any changes are 
made in the terms and conditions of the 
diversion program after a producer’s 
application has been approved, the 
Committee will notify the producer of 
such changes and the producer will be 
given 10 calendar days to agree to the 
revised terms, or to withdraw from the 
program. Failure of the producer to 
notify the Committee in writing of its 
intention to withdraw from the program 
within 10 calendar days from the date of 
the Committee’s notice will con9itute 
agreement to the revised terms and 
conditions. 

• i « # • 

Dated: June 3.1965. 

Thomas R. Clark. 

Deputy Director. Fruit and Vegetable 
Division. 

IFR Doc. 85-13729 Filed 5-8-85; 8:45 am) 

BILL IMG CODE 5410-02-M 


Farmers Home Administration 

7 CFR Parts 1872, 1900, 1901, 1944, 
1951,1955, and 1962 

Property Management 

agency: Farmers Home Administration. 
USDA, 

action: Final rule. 

summary: The Farmers Home 
Administration (FmHA) revises its 
regulations regarding property 
management. This action is necessary 
because the existing regulations have 
been in effect for several years and have 
been determined to be inconsistent with 
the present Agency need for effective 
property management. The intended 
effect of this action is to eliminate 
known deficiencies and to update and 
expand authorities and procedures. 
Terminology is made uniform and 
conforms to other published regulations; 
monetary authority for program 
decisions and approvals reflect price 
and mortgage escalations which have 
occurred since the previous regulations 
were published: and material in the 
subparts is organized and clarified to 
provide concise guidelines to field 
personnel in handling the acquisition, 
management and disposal of property. 
EFFECTIVE DATE: July 8, 1985. 

FOR FURTHER INFORMATION CONTACT: 

For Part 1955. Subparts A and B. and 
changes to other parts. Frances B. 
Calhoun, Chief, Property Management 
Branch: For Part 1955, Subpart C. 
Edward W. Nidever. Senior Realty 
Specialist: Single Family Housing 
Servicing and Property Management 
Division, Farmers Home Administration, 
Room 5309, South Agriculture Building. 


14th Street and Independence Avenue. 
SW.. Washington. D.C. 20250. 

Telephone: (202) 382-1452. 
SUPPLEMENTARY INFORMATION: This 
final action has been reviewed under 
USDA procedures established in 
Secretary’s Memorandum No. 1512-1 
which implements Executive Order 
12291. and has been classified as 
“nonmajor.” It will not result in an 
annual effect on the economy of $100 
million or more: a major increase in 
costs or prices for consumers, individual 
industries. Federal, State, or local 
government agencies, or geographic 
regions; or significant adverse effects on 
competition, employment, investment, 
productivity, innovation, or on the 
ability of United Stutes-baaed 
enterprises to compete with foreign- 
based enterprises in domestic or export 
markets. 

This document has been reviewed in 
accordance with 7 CFR Part 1940. 

Subpart G, “Environmental Program." It 
is the determination of FmHA that this 
action does not constitute a major 
Federal action significantly affecting the 
quality of the human environment, and 
in accordance with the National 
Environmental Policy Act of 1969. Public 
Law 91-190, an Environmental Impact 
Statement is not required. 

Some of the FmHA programs and 
projects affected by these regulations 
are subject to intergovernmental 
consultation in the manner delineated in 
FmHA Instruction 1940-J. 
“Intergovernmental Review of Fanners 
Home Administration Programs and 
Activities." These programs include 
Multiple Family Housing and 
Community and Business programs. 

Subpart A of Part 1955 contains 
policies and procedures for liquidating 
loans secured by real estate by 
voluntary conveyance and foreclosure. 

It has been reorganized to place the 
required actions in chronological 
sequence. The majority of these 
liquidations result in Government 
acquisition of the property. Reporting 
and record keeping procedures have 
been revised and clarified. 

Primary changes made in Subpart A of 
Part 1955 are: 

(a) Sets monetary guidelines for 
settling junior liens in voluntary 
conveyance cases. 

(b) Sets a monetary limit on a fee to a 
Trustee in Bankruptcy for a deed to 
security property. 

(c) Provides guidance on acquisition 
of property by exercise of the 
Government’s redemption rights. 

(d) Authorizes the District Director to 
approve foreclosures and accelerate 
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account* of Farmer Programs and Single 
Family Mousing borrowers. 

(e) Provides that foreclosure 
proceedings will be held in abeyance 
until appeals are concluded or the time 
for appeal or review has elapsed. 

(f) Provides guidance on cases where 
the borrower files a petition in 
bankruptcy after acceleration of the 
account. 

(g) Clarifies calculation of the 
Government’s bid and bidding 
procedures. 

(h) Provides that inventory accounts 
will be established at the lesser of the 
Government’s Investment or the market 
value of the property as of the date 
acquired. 

(i) Establishes new policy for 
satisfying Single-Family Housing 
accounts after foreclosure unless a 
judgment will be pursued against the 
borrower in cases where the property 
value is less than the indebtedness. 

(j) Establishes authority for the 
Administrator. FmHA. to make 
exception to any provision of this 
Subpart which is not inconsistent with 
the authorizing statute. 

Subpart B of Part 1955 prescribes 
policies and procedures for management 
of inventory property as well as security 
property of which FmHA has taken 
custody after abandonment by the 
borrower. 

Primary changes made in Subpart B of 
Part 1955 arc; 

(a) Clarifies responsibilities and 
actions necessary in taking into custody 
security real property which is 
abandoned by the borrower allows the 
sen icing official to take possession of 
abandoned real property securing loans 
to individuals after properly 
documenting the facts without the State 
Director's authorization. 

(b) Clarifies policy on limitations on 
repairs to custodial property. 

(c) Provides that eviction of persons 
from inventory property may be 
accomplished through State courts 
where State laws permit and 
authorization is obtained from the 
Regional Attorney of the Office of the 
General Counsel. USDA. 

(d) Provides guidance and sets forth 
authority of various employees in 
determining suitability of property for 
program purposes. 

(e) Establishes program authority for 
the County Supervisor and District 
Director in an aggregate amount of 
$15,000 per property for expenditures 
necessary to secure* maintain and repair 
inventory property. 

(f) Expands on methods of 
management which may be used in 
connection with custodial and inventory 
property and outlines authority of 


various employees for entering into 
management contracts. 

(g) Provides that inventory property 
may be leased with the option to 
purchase given. 

(h) Clarifies policy on security 
deposits and provides guidance on 
handling and return. 

(i) Permits the Administrator, FmHA, 
to make exception to any provision of 
this Subpart which is not inconsistent 
with the authorizing statute. 

Subpart.C of Part 1955 covers disposal 
of inventory property. The revisions 
clarify and reorganize existing 
procedures as well as provide for 
increased use of private-sector 
assistance. The revisions should 
substantially reduce the time inventory 
property is held by expanding the 
disposal authorities. 

Primary changes made in Subpart C of 
Part 1955 are: 

(a) Specifically defines 
responsibilities. 

(b) Requires the repair of suitable 
single family housing property prior to 
marketing except under special 
circumstances. 

(c) Provides program authority to 
dispose of all categories of property by 
sealed bid or auction. 

(d) Provides time guidelines for the 
disposal of both real and chattel 
inventory property. 

(e) Provides a longer retention period 
for sale of suitable single-family 
dwellings to purchasers on eligible 
terms only . 

(0 Provides authority for use of 
balloon-type loans to purchasers on 
ineligible terms if required by economic 
conditions. 

(g) Authorizes payment of discount 
points to facilitate sale of single-family 
inventory housing property. 

(h) Provides alternate sales methods 
for chattel property. 

(i) Authorizes use of private sector 
(contractor) specification writers, 
inspectors, appraisers, business broker*, 
exclusive real estate brokers, and 
auctioneers to expedite the sale of all 
categories of inventory property. 

(j) Redefines circumstances requiring 
use of an Affirmative Fair Housing 
Marketing Plan. 

(k) Addresses use of Environmental 
Assessments (EA) and Environmental 
Impact Statements (E1S) when disposing 
of property having controversial 
environmental implications or being 
located in areas having special 
characteristics. 

(l) Requires the Government to 
provide certain certifications upon sale. 
of inventory real properly consistent 
with private sector practice. 


(m) Provides for land acquisition 
necessary to effect a real property *alf». 

(n) Emphasizes and provides authority 
for advertising. 

(o) Provides for administrative pric? 
reductions for certain real property in 
order to conform to changing market 
conditions and to expedite sales. 

On June 6.1984. a proposed rule was 
published in the Federal Register (49 FR 
23359) for a 60-day review and comme nt 
period Comments were received from 
six entities in the private sector, two 
Government agencies other than Fmi IA. 
and numerous employees in FmHA field 
offices throughout the country and in the 
National Office. The summary of the 
comments received from the private 
sector and other agencies are presented 
here, with discussion of the action taken 
or change* made or not made to the 
regulations in considering the 
comments. 

Comments and suggestions 
concerning Subpart A of Part 1955 were 

Section 1955.10(d)(2). The requirement 
that borrowers give a warranty deed 
when the Government conveys property 
by quitclaim deed was questioned. The 
applicable laws prohibit the 
Government from obligating future 
appropriations which is what a 
warrunty deed would do. It is customary 
in the private sector for property to be 
conveyed by warranty deed. Since to 
the agency’s knowledge this has never 
presented a problem, either to the 
Government or to a borrower, we saw 
no reason to change this provision. 

Section 1955.10(e). It was suggests 
that borrowers be advised of the FmHA 
appraisal prior to executing a voluntary 
conveyance offer. FmHA agrees there i* 
a need for the borrower to be advised if 
there is apparent equity in tho property. 
Knowing there is apparent equity in the 
property is most valuable to a borrower 
before servicing of the case has come to 
consideration of conveyance to FmHA- 
Therefore, we have incorporated into 
the proposed revision of Subpart G of 
Part 1951 of 7 CFR (now in clearance for 
publication as a proposed rule) the 
requirement for single-family housing 
borrowers to be advised of the 
approximate equity, if any. and be. 
encouraged by FmHA to sell the 
property to realize that equity Section 
1955.10 is also slightly reworded to 
emphasize this point. 

Section 1955.10(f)(1) and (2). It wu» 
suggested that explicit guidelines are 
needed for consistent implementation of 
the '‘good faith" determination. The 
wording used is almost verbatim from 
the Housing Act and the Consolidated 
Farm and Rural Development Act 
(CONACT). and the agency believes W 
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dear enough for application of 
consistent judgments. Since individual 
borrower's circumstances are vastly 
different the agency sees a need for 
judgment latitude rather than rigid 
guidelines which could never cover all 
borrower** situations. The language was 
not • hanged. 

St ation 1955.10(f)(3)(i)(A). The 
tequ rement for the County Committee 
recommendation on release of liability 
for Multiple-Family Housing (MEH) 
borrowers was questioned. Since the 
Housing Act does not speak to release 
of liability for MFH borrowers, the 
provisions of Section 331(d)(2) of the 
CON ACT apply, which requires a 
favorable recommendation of the 
County Committee when the property 
value is less than the debt, if the 
borrower is to be released from liability. 

Section 1955.10(h)(5) (Also 
§ 1955. 10(d)(7).] Two entities suggested 
that Rental Assistance (RA) be retained 
during the Government's ownership so 
that tenants would not be adversely 
affected. Since RA is paid to the 
borrower rather than the tenants, it is 
not appropriate to be paid during this 
time. The term "cancelled" is changed to 
suspended" and a provision is added 
that tenants will continue to pay in 
accordance with their leases (basic rent 
or 2. r > percent of their income). 

Section 1955,12 . One commcntor 
pointed out that the Urban Recovery Act 
of W83 deleted Sec. 414(a) of the 
Housing Act. Accordingly. § 1955.12 of 
the proposed rule was deleted. 

Section 1955.15. One commcntor urged 
FmHA forbearance to the greatest 
extent possible before initiating 
foreclosure. FmHA believes the lead 
paragraph of this section sets that 
policy. 

Section 1955.15(a). Another 
commcntor felt that giving the District 
btrretor authority to approve 
foreclosure "streamlines" the 
forec losure process. The intent of this 
change* was to have the line of authority 
proceed upward through the authority 
levels That is. having the State Director 
*» Hearing Officer at a level above the 
official who approves foreclosure rather 
(him the opposite as it has previously 
toen. As for "streamlining." this change 
to* no impact on the time required to 
complete a foreclosure action. 

Section 1955.15(d)(2). It was suggested 
■to formats for acceleration notices 
should be published in the CFR. Since 
Itosc are merely guides (as opposed to 
ouindutory forms) there is substantia) 
variation in the acceleration notices 
d throughout the country due to 
differences in State laws. The agency 
to* itihered to the decision not to 
publiiih these Exhibits. 


Section 1955.15(d)(3). One commenter 
believed this section generally prohibits 
acceptance of offers of less than 
payment in full after acceleration. This 
language is substantially similar to that 
which has been in the regulation for a 
number of years, and experience has 
shown it does not prohibit acceptance of 
offers other than payment in full. The 
paragraph has been slightiy reworded in 
an effort to make dear that all offers 
will be fully considered. Another 
commentor stated that if a borrower 
makes a "good faith attempt," FmHA is 
statutorily obligated to reinstate the 
loan. Historically, reasonable offers for 
curing the default(s) in a foreclosure 
case have been favorably considered. 
Many foreclosures are withdrawn after 
acceleration based on borrowers offers 
to cure the default(s) In full at the time 
or over a reasonable period of time. 

Section 195531. This was renumbered 
from S 1955.17 in the proposed rule. One 
commenter felt the Administrator's 
authority should be broadened to allow 
for exceptions where it will assist 
borrowers in achieving program 
objectives. We believe the provisions of 
$ 1955.15(d)(3) as now written, as well 
as the provisions of the various program 
servicing regulations, provide sufficient 
flexibility for the agency to assist 
borrowers to be successful and that it is 
not necessary for the Administrator to 
be involved in individual decisions. 

Comments and suggestions pertaining 
to Subpart B are: 

Section 1955.52 Two commentors 
suggested language to expund on the 
policy statements to make clear that 

roperty was to be maintained for the 

enefit of low- or moderate-income 
persons While this was not 
incorporated into this section f 1955.64 
was reworded to speak more 
specifically to maintaining and repairing 
suitable property for retention in the 
Single Family Housing (SFH) program, 
and in § 1955.114(a) of Subpnrt C of Part 
1955 provisions for a longer retention of 
suitable property for eligible applicants 
only indicates agency desire to retain 
suitable inventory homes for program- 
eligible people whenever practical. 

Section 1955.61 . Two commentors 
wrote concerning this section. One 
believed evictions should be carried out 
through Federal courts rather than state 
courts because state courts are 
"inadequate forums." In order for FmHA 
to use state courts, the permission of the 
U.S. Attorney in the particular 
jurisdiction must be obtained. FmHA 
believes state courts do provide due 
process. The other commentor suggested 
Insertion of an FmHA policy to keep 
MFH projects in operation. Rather than 
place that policy in this section, a 


sentence to that effect was inserted in 
$ 1955.52. 

Section 1955.64. One commentor 
wrote to applaud FmHA's policy 
statement on repair and maintenance. 

Section 1955.65. An objection was 
raised to the expanded authority to 
contract with professional farm 
management companies because of the 
fear that the goals of selling to formers 
who are eligible for FmHA's farmer 
programs assistance would not be met. 
The authority in question has been 
retained due to the lock of sufficient 
FmHA staff to adequately perform these 
management functions and protect the 
Government's interests. However, in 
§ 1955.66 concerning selection of lessees 
and i 1955.106 of Subpart C of Part 1955 
concerning sale of property. FmHA's 
policy is expressed by giving preference 
to persons eligible for FmHA farmer 
programs loans. Another commenter felt 
that expanded authority to utilize 
private-sector expertise was good and 
urged retention of these provisions in 
the final rule. The authority has been 
retained. 

Section 1955.66. The preference for 
cash rent was criticized. However, this 
provision was retained because FmHA 
field staffs do not have adequute time to 
supervise nonborrowers on crop-share 
leases. It is expected a lessee can 
project returns and obtain assistance 
from other lenders for cash rent where 
necessary. As stated in $ 1955.66(b), a 
policy for assisting family fanners is 
expressed. 

Section 1955.66(g)(1). There was a 
suggestion that when MFH inventory is 
managed by a contractor there was no 
need to send tenants' security deposits 
to the FmHA Finance Office. No change 
was made at this time, as the new 
accounting system for MFH will provide 
for ready return of security deposits. 

Section 1955.71. The Office of 
inspector General (OIG), USDA. pointed 
out a Departmental Regulation requiring 
notification of OIG in cases of 
vandalism and/or theft of inventory 
property. Language similar to that in the 
previous regulation was placed in the 
final rule. 

Section 195572 One commentor 
suggested that a new paragraph be 
added to this section to authorize State 
Directors to make inventory property 
available to house homeless individuals. 
This concept is being tried at present in 
several states as a pilot program, and 
FmHA has decided to defer placing 
specific language in the regulation until 
the results of the pilot are known. 

Comments and suggestions pertaining 
to Subpart C are: 
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Section 1955.103(e). One commentor 
said the definition of "eligible applicant" 
should not exclude income. We have 
changed this terminology altogether 
(though not due to the comment 
received) and that of "ineligible 
applicant" as well* and have instead 
referred to credit on eligible or ineligible 
terms . The definition now also requires 
that to get credit on eligible terms one 
must meet the eligibility requirements 
set forth in the respective program 
regulations. 

Section 1955.106(b). One commentor 
was concerned that use of real estate 
brokers to market farm property would 
result in abrogation of the responsibility 
of Agency officials and County 
Committees to determine eligibility of 
buyers. Although real estate brokers 
who are engaged to list farm properties 
will be given guidelines for eligibility, 
the determination of eligibility will rest 
as always with the FmHA County 
Supervisor and County Committee. 
Another commentor felt that the 
expressed preference for sale of suitable 
farm property by FmHA employees 
should be liberalized and that real 
estate brokers should not be utilized as 
a last resort. After considerable 
deliberation* it was determined the 
section allows sufficient flexibility for 
the State Director to decide when use of 
brokers is in the best interest of the 
Government, and no change was made. 

Section 1955.107. One commentor 
believed sale of surplus farm property 
through real estate brokers should be 
considered equally with other sales 
techniques. No change was made to this 
section because the CONACT 
specifically requires that surplus 
property be offered for public sale. Thus, 
the regulation requires the public sale 
offering (by auction or sealed bid) first, 
then permits the State Director to use 
brokers if no sale has resulted. Another 
commentor felt more specific guidelines 
should be given to Agency employees in 
the determination of whether or not 
farm property is suitable or surplus. Due 
to the extreme variations in 
considerations nationwide, it would be 
impossible to set forth meaningful and 
workable guidelines in a regulation. 
Rather, the local field staffs are 
knowledgeable of the farms, the farming 
enterprises in the area, and economic 
conditions and are thus better able to 
make the suitability determination. The 
National Office staff does monitor the 
sale of inventory property through its 
program assessments and other program 
visits and contacts on a continuing 
basis. 

Section 1955.112(b). One commentor 
suggested that the threshold for 


mandatory listing of property with 
brokers was too low, and believed 
FmHA staffs should make a greater 
effort to market single-family homes to 
eligible applicants. Listing with brokers 
actually provides an expanded exposure 
of the property to potential buyers, and 
since the time suitable properties are 
retained for buyers on eligible terms 
only was lengthened, eligible buyer 
opportunity is actually strengthened. 

Section 1955.113. It was suggested that 
this section be amended to include the 
provision for additional price reductions 
when made administratively or just 
prior to consideration of sale by auction 
or sealed bid. This section was amended 
to include provision for administrative 
price reductions, but does not include a 
reference to sale by auction or sealed 
bid. Normally, sales by the latter two 
methods will be limited to unsuitable 
property which would not be considered 
for conversion to a rental project. 

Section 1955.114. A commentor 
suggested that § 1955.112 of the 
regulation should be expanded to allow 
for sale of single-family dwellings to 
persons proposing to use it for multiple- 
family housing. Instead, a paragraph has 
been added to this section to include 
this provision. 

Section 1955.114(a). One commentor 
suggested extending the time of 
retention for eligible sales only to 120 
days. Another suggested 45 days. The 
concept of these suggestions was 
favorably considered, but the 120 days 
was considered excessive. As a result, 
the period of retention for eligible sales 
was lengthened to 30 days. 

Section 1955.116. One commentor 
pointed out that the restrictions on 
occupancy of housing which does not 
meet decent, safe and sanitary 
standards applies equally to MFH. The 
language of this section was clarified. 

Section 1955.118. One comment was 
received to the effect that the current 
Sec. 515 interest rate plus Vt percent 
appeared too high to be attractive to 
potential buyers on ineligible terms. 
Ineligible terms may never be more 
favorable than eligible terms, and the Vfc 
percent higher rate is felt to be 
reasonable. The volume of MFH 
property sold on ineligible terms is 
expected to be minute. 

Section 1955.128. One commentor 
suggested FmHA should not be so 
restrictive in allowing for fee appraisals. 
The authorization to obtain appraisals 
by contract is retained as in the 
proposed rule until FmHA has 
accumulated more experience in this 
area. We do not believe inclusion of 
appraisals as a basis for appeals is 
appropriate. Present regulations provide 


for review of appraisals by the Stat»> 
Director when questioned, and we 
believe that is sufficient. Appraisal is 
not an exact science, but is rather an 
estimate supported by verifiable dat*c 
therefore, there is no real basis for 
appeal. 

Section 1955.133. It was suggested that 
if a broker is signatory to a HUD/NAR 
Voluntary Affirmative Marketing 
Agreement, there would be no need For 
an Affirmative Fair Housing Marketing 
Plan. The voluntary agreement simply 
provides for nondiscrimination in 
marketing, whereas a marketing plan 
provides for positive steps to be taken to 
reach socio-economic groups who might 
not normally apply for the housing being 
offered. No change was made in this 
section. 

Section 1955.137(a)(3)(H). One 
commentor felt the wording of this 
paragraph concerning credit sales in 
coastal barrier areas should be clarified 
This has been done. 

Several comments were received 
simply expressing positive reaction to 
policies proposed* among these: 

$ 1955.114 and § 1955.140. Numerous 
comments were received from FmHA 
personnel, some of which resulted in 
changes and some of which were not 
adopted because it was deemed they did 
not fit within the scope of these 
regulations or were otherwise not 
appropriate. 

Since publication of the proposed rule. 
FmHA has reconsidered some of the 
requirements contained in that proposal, 
specifically: (1) That all purchasers of 
inventory property (including those 
obtaining credit on eligible terms under 
one of FmHA’s loan programs) must pay 
closing costs from their own resources; 
and (2) that earnest money in the 
estimated amount of closing costs would 
be required at the time of execution of a 
sales contract, whether the contract was 
originating through a real estate broker 
or with FmHA personnel. The regulation 
has now been changed to provide that: 
(1) Earnest money will be required only 
in connection with contracts originated 
with a real estate broker, (2) Earnest 
money will be $50 for single-family and 
two- and four-family dwellings and the 
greater of the estimated closing costs or 
V* of 1 percent of the sale price for other 
types of property: and (3) When 
necessary, FmHA may make a loan to a 
qualified purchaser of a single-family 
dwelling to pay closing costs not to 
exceed 1 percent of the sale price. 

The changes in Subpart A of Part 1955 
require conforming changes in other 
FmHA regulations to reflect the 
authority being given to District 
Directors to approve foreclosure and 
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accelerate accounts for Farmer 
Program* and Single Family Housing 
loans. The other FmliA regulations 
requiring conforming changes are: 

Suhpnrt A of Part 1872, Subparts A and 
B of Part 1900, Subpart E of Part 1901. 
Subpart A of Part 1944. Subparts F and 
C of Part 1951, and Subpart A of Part 
1982 of this chapter. Authorities for sale 
or deposition of government inventory 
property outlined in Subpart C of Part 
1955 also require amendment to Subpart 
A of Part 1900 of this chapter. 

Catalog of Fadarol Dometlk Assistance Titles 
and Numbers 

Emergency Loant 

10.106 Farm Labor Housing l oans end 
Grants 

10.406 Farm Operating Loans 
10 407 Farm Ownership Loons 
10410 Low Income Housing Loans 
30-411 Rural Housing Site Loans 
10414 Resource Conservation and 
Development Loans 
10 415 Rural Rental Housing Loans 
10410 Soil and Water Loans 
10 417 Very taw-incomc Housing Repair 
(nans and Grants 

10.410 Wafer and Waste Disposal Systems 
f'»i Rural Communities 
10.41*4 Watershed Protection and Flood 
Prevention Loans 

1042) Indian Tribes and Tribal Corporation 
loans 

10.422 Business and Industrial Loans 
10423 Community Facilities Loans 
10.427 Rural Rental Assistance Payments 

list of Subjects 

7CFR Port 1872 

Foreclosure. Loon programs— 
agriculture. Rural areas. 

7 CM Part 1900 

Appeals. Credit. Loan programs— 
agriculture. Loan programs—housing 
and community development. 

7 CM Part 190J 

Civil Rights. Compliance reviews. Fair 
bousing. Minority groups. 

7 CM Part 1944 

Loan programs—housing and 
community development. Low and 
moderate income housing—mortgages. 
Rurri! housing, Subsidies. 

7 CM Part 1951 

Account servicing. !>oun programs— 
agriculture. Low and moderate income 
bousing loans—servicing. Rura! areas. 

7 CM Part 1955 

Fun-closure. Government acquired 
property. Government property 
toanagenumL Sale of government 
acquired property. Surplus government 

property. 


7 CFR Part 1982 

Crops. Government property. 
Livestock. Loan programs—Agriculture. 
Rural Areas. 

Therefore. Chapter XVIII. Tide 7. 

Code of Federal Regulations, is 
amended as follows: 

PART 1872—REAL ESTATE SECURITY 

Subpart A— Servicing and Liquidation 
of Real Estate Security for Loans to 
Individuals and Certain Note-Only 
Cases 

§ 1872.1 | Amended) 

l Section 1872.1 (e)(1) is amended in 
the First sentence by changing “5 1955.8’* 
to “5 1955.5 (a) of Subpart A of Part 1955 
of this chapter." 

§ 1872.2 [Amended 1 

2. Section 1872.2 (c)(1) is amended in 
the first sentence by inserting "the 
applicable portions of* before 

*'§ 1955.15** and by changing *'(d) (8) and 
(9)" after “§ 1955.15*’ to read “of Subpart 
A of Part 1955 of this chapter.'* 

3. Section 1872.2 (c)(l)(iv)(A) is 
amended by inserting "the applicable 
portion of* before '*§ 1955.15" and by 
changing “(d)(1)" after “§ 1955.15'* to 
read "of Subpart A of Part 1955 of this 
chapter.” 

4. Section 1872.2 (e) is amended in the 
lust sentence by changing “485-7" to 
read “1955-2“ and by changing the last 
phrase "submitted through the District 
Director to the State Director for his 
consideration" to read “distributed 
according to the FMI “ 

§ 1872.15 (Amended) 

5. Section 1872.15 (a) is amended in 
the last sentence by changing “§ 1955.15 
(d)(8) and (9)“ to "§ 1955.15 (f)(5) and (6) 
of Subpart A of Part 195S of this 
chapter." 

0. Section 1872.17 is amended by 
revising paragraphs (b), (c) and (d) to 
read as follows: 

§ 1872.17 Liquids bon action. 

• • • • • 

(b) Problem case report. If the 
borrower is unwilling to take any of the 
actions specified in § 1872.17(a) or fails 
to carry out any such actions within 60 
days, the County Supervisor will 
complete Form FmHA 1955-2 and 
submit It according to § 1955.15 of 
Subpart A of Port 1955 of this chapter. 

(c) Acceleration of account. When 
foreclosure is approved, acceleration of 
the aqpount and demand for payment 
will be accomplished according to the 
applicable portion of § 1955.15 of 
Subpart A of Part 1955 of this chapter. 


(d) Voluntary liquidation after 
acceleration. If after the notice of 
acceleration has been sent to the 
borrower as outlined in § 1955.T5 of 
Subpart A of Part 1955 of this chapter, 
arrangements are made to have the 
account voluntarily liquidated, the 
official who approved the foreclosure 
may give the borrower time beyond the 
date listed in the notice of Deceleration 
to accomplish voluntary liquidation. The 
official who approved the foreclosure 
will inform the borrower of this decision 
in a separate letter, which will also 
place a time limit on the borrower which 
should not exceed 3 months from the 
date of the letter agreeing to allow the 
borrower to voluntarily liquidate. The 
original period established plus any 
extensions determined necessary by the 
approval official should in no case 
exceed 1 year. Prior to granting any 
extension after the original period 
established, the approval official will 
request a report from the servicing 
official concerning the actions taken by 
the borrower to liquidate. If a sale is 
involved, the servicing official s report 
should indicate whether the borrower’s 
asking price is reasonable and whether 
the asking price is delaying the sale 
unreasonably. Acceleration or granting 
time for voluntary liquidation as 
provided for in this paragraph will not 
preclude exercise of the authority in 
paragraph (g) of this section. 1 lowever. 
the authority outlined herein should not 
be used for the purpose of extending the 
correction period under paragraph (f) of 
this section. If the borrower has not 
voluntarily liquidated within the time 
period (including any extensions) 
granted, foreclosure should proceed 
according to § 1955.15 of Subpart A of 
Part 1955 of this chapter. 


PART 1900—GENERAL 

Subpart A—Delegations of Authority 

8. Section 1900.2 is amended by 
revising paragraphs (e)-{k) to read ns 
follows: 

§ 1900.2 National office staff and State 
Directors. 

• • • • • 

(e) Consent to sale or assignment of. 
or sell or assign, direct or insured loans 
and security instruments, endorsements, 
reinsurance agreements, or other 
instruments in connection therewith; 
and execute agreements to insure and 
reinsure, and to purchase and 
repurchase insured loans and security 
instruments. 
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(f) Compromise, adjust, cancel or 
t harge off indebtedness. 

(gj Modify contracts and other 
instruments and compromise claims 
owed to the Farmers Home 
Administration and covered by the 
Federal Claims Collection Act of 1956 
and the joint regulations issued under it 
by the Attorney General and the 
Comptroller General as provided for in 
applicable program regulations. 

(h) Perform all actions pertaining to 
the sale (or other disposal) of real or 
chattel property or interests therein and 
to execute and deliver bills of sale or 
other insturments to effect such sale (or 
disposition), which includes but is not 
limited to offering property for 9 ale; 
advertising: receiving and accepting 
offers or bids; and closing sale 
transactions, including the collection of 
sale proceeds, and delivery of quitclaim 
deeds, casements, and right-of-way 
conveyances after those documents 
have been executed The authority to 
execute any deeds of conveyance of 
inventory real property, including 
quitclaim deeds, easements, rights-of- 
way, or sale of any use rights is reserved 
to the State Director, and this authority 
may not be redelegated, 

(i) Approve and consent to transfers 
of security property to other parties with 
or without assumption of debts; and 
approve and accept transfers of security 
property or interests therein to the 
United States of America, and execute 
release from liability after determination 
is made in accordance with applicable 
program regulations. 

(j) Execute and deliver, or approve in 
writing, suspensions, releases or 
terminations of assignments, of income, 
renewals, extensions, partial and full 
releases and satisfactions of security, 
and personal or indemnity liability for 
indebtedness, waivers, subordination 
agreements, severance agreements, 
affidavits, acknowledgements, 
certificates of residence, evidence of 
consent, and other instruments or 
documents. 

(k) Accelerate and declare entire real 
estate or chattel indebtedness due and 
payable, foreclose or request foreclosure 
of real estate security instruments by 
exercise of power of sale or otherwise, 
and bid for and purchase at any 
foreclosure or other sale or otherwise 
acquire real property pledged, 
mortgaged, conveyed, attached, or 
levied upon to collect indetedness, and 
accept title to any property so 
purchased or acquired. 

• • • • • 

9. Section 1900.3 is revised to read as 
follows; 


§ 1900.3 State, District, and County Office 
employees. 

The following officials and employees 
of the Farmers Home Administration, in 
accordance with applicable laws, and 
the regulations implementing these laws, 
for and on behalf of. and in the name of 
the United States of America or the 
Farmers Home Administration, are also 
severally authorized within the area of 
their respective jurisdictions to perform 
the acts specified in paragraphs (g) 
through (r) of i 1900.2; and within their 
loan approval authority to sell or 
otherwise dispose of real or chattel 
property or interests therein and to 
execute and deliver bills of sale or othei 
instruments to effect such sale or 
disposition; Chief, Farmer Programs/ 
Specialist; Chief. Rural Housing/ 
Specialist; Chief. Community Programs/ 
Specialist; Chief. Business and Industry/ 
Specialist; Chief. Community and 
Business Programs/Specialist; each 
District Director, Assistant District 
Director, Loan Specialist General. 
County (including Parish) Supervisor. 
Emergency Loan Supervisor. Assistant 
Emergency Loan Supervisor, or other 
supervisor or assistant supervisor; and 
in the absence or disability of any such 
official or employee, the person acting in 
the position. 


Notes.—1 District Director olso means 
Assistant District Director or District Loan 
Specialist 

2. County Supervisor also means Assistant 
County Supervisor with loan approval 
authority. 

3. Designee is the person designated by the 
Hearing/Review Officer to conduct a hearing 
or review. The designee signs the decision 
letter to the appellant without the 
concurrence of the original Hoaring/Rcvlew 
Officer except 


Subpart B—Farmers Home 
Administration Appeal Procedure 

10 Section 1900.56 is amended by 
revising paragraphs (a)((3) and (a)(4) to 
read as follows: 

$ 1900.56 Appeal from an Initial FmHA 
decision. 

(a) * * * 

(3) In acceleration notices, the letter 
will read substantially as found in 
Exhibit B or C, “Notice of Acceleration 
. . Subpart A. Part 1955 of this 
Chapter or Form FmHA 455-21, “Notice 
of Acceleration and Demand for 
Payment.'* with attachment Exhibit B~4 
or B-5 as appropriate. The following 
language or other similar language 
mandated by FmHA instructions, must 
be included in the acceleration notice: 
“The request for this hearing must be 
made within 30 calendar days from the 
date of this notice." 

(4) Any offer by the borrower for 
partial payment of (or curing) the default 
after acceleration of a loan secured by 
real estate will be referred to the official 
who approved foreclosure in accordance 
with S 1955,15 of Subpart A of Part 1955 
of this chapter. 

• • • • • 

11. The table In Exhibit D is revised to 
read as follows: 


a. For hearings on County Committee 
decisions. For these hearings the State 
Director or Acting State Director may 
designate other persons to act on his or her 
behalf in conducting the hearing: however, 
the State director or Acting State Director 
must sign the hearing decision letter. 

b. When the Hearing/Review Officer, 
designated by the Deputy Administrator 
Program Operations, is not a member of the 
National Office staff, the complete case fik* 


Exhibit D to Suspart B— Hearing/Review Of ncfcR Designations 


Dadaion maker or dactaton 

Hoamg officer 

Review officer 

County Supervtaor.. 

County Comntfta* . 

Dwtnct Dtrador or paraon designated by 
Swa Director 

Stale Dr actor or dewgnee 

State (Vector or designee (who hat nd 
bean wgraticandy involved wtt h 
cue) 

Deputy Adrrorwtraior Progrt/- Op* 

battel (Vector .. . „ 

State 0*actor or tfa^gnao_... _.. 

aliona or dewgnee 

Daputy Adnwaattetor. Pwqrnr Op* 

State bradov _ - - 

Deputy Administrator, Program Opar 

aitona or dewgneo 
(No review) 

bvtwon brador or Aaanftartf Adnwaatr* 

abont or deeignee 

Deputy Admtnwtreior, Program Opar 

(No review) 

tor 

Oaputy or Aaaooata Aonurawtralcr . . 

Mora or doagraa 

Adrwo&ttator or deaignea . . .. ... 

(No rwrtaw) 

Slate Dv actor or owgrwe 

Deputy Admmwtralor Program Op* 

Doctwon to toractcaa chadeia . 

DMnct (Vector... 

Daewoo to toredoaa reel aatale (tor 

btfnc* brwetor torn another Otttct or 

accounts otter than •ingia.tvrWy 

other paraon no* atvoNad in tha rwuai 

aliona or deeignee 

touting aenneed in tta county off** 

Daewoo to Uyacioaa real aetata: 

For amda-famity houamg accounts 

datia«?n’da*gnated by Iha Stata b 
rector 

State brodor or daagnea 1 —. _ 

Daputy Adminwfretor. Operator* or 

For accounts serviced in tta dwtnci 

Deputy Admvastraior, Program Opar- 

ignee 

(No review) 

ofltca 

atone or designee 



• The deagrwtfd u Heanng Ofhoer may no* be an employee who a sup****) py tht par**) who appov'C w 

taactoaura and accelerated tha account nor can she deatgnee havo bean involved in iha daemon to toradotf 
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bearing notes, tape recordings, and a 
recommended decision will be sent to the 
Deputy Administrator, for review and a final 

decision. 

c. When the lleafing/Review Officer is a 
member of the National Office Staff, after the 
decision is written, but prior to notification of 
the applicant in all cases requiring corrective 
actions or training (e.g*. reversals or other 
problems which may become evident) the 
Hcarmg/Review Officer will brief the Deputy 
Administrator, Program Operations, 
concerning the decision and will notify the 
State Director involved that the decision will 
be reversed or modified, and will advise the 
State Director of what corrective action will 
hate to be taken. 

4. For decisions not directly covered above, 
rhr lira ring/Review Officer is the person In 
thf next higher level of FmlfA authority. 

PART 1901—PROGRAM RELATED 
INSTRUCTIONS 

Subpart A—Loan and Grant Approval 

Authorities 

1 1901.2 lAmendodl 

12 . Section 1901.2 is amended by 
changing the reference in the last 
sentence from ‘ Exhibits A. B, C. and D’* 
to Exhibits A, B, C. D. and E." 

5 1901.5 (Amended 1 

13. Section 1901.5 is amended by 
changing the reference from "Exhibits A, 
R C. and D” to "Exhibits A. B, C, D. and 

V 

Subpart E—Civil Rights Compliance 
Requirements 

14. Section 1901.203 is amended by 
revising paragraphs (c)(2)(ii). (c)(4)(iv), 
|c)(5)(iv). and by removing paragraph 

(c)[4)(v) to read as follows: 

11901.203 TMe VIII of the CtvH Rights Act 

of 1968. 

* • i • • 

(c) * * • 

( 2 ) * * • 

(ii) An Affirmative Fair Housing 
Marketing Plan is required to be 
prepared and submitted to FmHA by the 

contractor when: 

(A) A real estate broker is offering 
five or more single-family dwellings 
located in the same subdivision for sale 
under an exclusive listing contract with 

FmHA. 

(B) An auctfoneer under contract with 
FmHA is offering five or more single- 
family dwellings located in the same 
ii-bdnision for sale by public auction. 

(C) A contractor under a contract with 
fmHA is managing a multiple-family 
housing project of five or more units or 
j**8 or more single-family dwellings 
k^led in the same subdivision. 

(3) # • 

( 4 ) • * 4 


(iv) For real estate brokers listing 
housing properties on an exclusive 
basis, at the time of execution of Form 
FmHA 1955-43, "Exclusive Real 
Property Master Listing Agreement." 

(5) • • • 

(iv) For real estate brokers who list 
acquired rural housing properties under 
an exclusive listing agreement on Form 
FmHA 1955-43, one year. 


PART 1944—HOUSING 

Subpart A—Section 502 Rural Housing 
Loan Policies, Procedures, and 
Authorizations 

§1944.10 [ Amended 1 

15. Section 1944.10 (g)(3) is amended 
by changing the reference from 

"§ 1955.103 (e)" to "} 1955.103 (q)." 

16. Section 1944.17 is amended by 
adding paragraph (d) to read as follows: 

§ 1944.17 Maximum loan amounts. 

• • • • • 

(d) When a subsequent loan is made 
simultaneously with a credit sale of a 
single-family dwelling from FmHA 
inventory for loan closing costs only as 
provided in § 1955.117(f) of Subpart C of 
Part 1955 of this chapter, the total 
indebtedness may exceed the market 
value of the security property by no 
more than 1 percent of the sale price of 
the property. 

PART 1951—SERVICING AND 
COLLECTIONS 

Subpart F—Analyzing Credit Needs 
and Graduation of Borrowers 

17. Section 1951.262 is amended by 
revising paragraphs (a)(1). (a)(2). and (b) 
to read as follows: 

§ 1951.262 Action when borrower fails to 
cooperate, respond and/or graduate. 

(a) • • • 

(1) Provide information following 
receipt of both FmHA Guide Letters No. 
1951-1 and 1951-2, or letters of similar 
format, such borrowers will not be 
asked to graduate. They are, at that 
point, in default of their security 
instruments, which require the borrower 
to comply with all future FmHA 
regulations not inconsistent with the 
security instruments. 'The servicing 
official will, based on the borrower's 
failure to supply information in 
accordance with § 1951.261(e) of this 
subpart, prepare the required documents 
recommending legal action and submit 
them together with the borrower's case 
file to the official authorized in § 1955.15 
of Subpart A of Part 1955 of this chapter 
to approve foreclosure of the loan type 
involved (approval official) with a 


written report outlining credit sources 
contacted by FmHA and the borrower, 
the reasons given by the borrower for 
failure to graduate, action taken by 
FmHA to verify the availability of 
credit, and the borrower's available 
financial resources along with any data 
pertinent to the case. The approval 
official may. with the concurrence of 
Regional Attorney, accelerate the 
account based on the borrower's failure 
to perform as required by this subpart 
and the loan and security instruments. 

(2) Apply for or accept other credit 
following receipt of both FmHA Guide 
Letters No. 1951-5 and 1951-6. or letters 
of similar format, such borrowers will 
not be given further notice to graduate 
but at that point are in default under the 
graduation requirement of their security 
instruments. The servicing official will 
prepare the required documents to 
recommend legal action and submit 
them to the approval official as outlined 
in paragraph (a)(1) of this section. 

(b) The official authorized to approve 
foreclosure will review those cases 
submitted to his/her office and 
determine what action must be taken on 
the basis of the FmHA notes, security 
instruments, and/or loan agreements 
signed by the borrower and the facts 
and recommendations provided by the 
servicing official. 

(1) If the approval official determines 
the borrower is unable to graduate, the 
graduation request may be withdrawn. 
The approval official witl request the 
servicing official to notify the borrower 
and withdraw the graduation request in 
accordance with § 1955.261 (g)(5)(i) of 
this Subpart. 

(2) If the approval official determines 
the borrower is able to graduate, 
foreclosure action will be initiated in 
accordance with § 1955.15 of Subpart A 
of Part 1955 of this chapter. If the 
borrower's account(s) are accelerated, 
the borrower will be given the right to 
appeal the decision in accordance with 
Subpart B of Part 1900 of this Chupler. 
The advice of the Regional Attorney is 
required before accelerating the 
account. 

Subpart G—Borrower Supervision, 
Servicing and Collection of Single 
Family Housing Loan Accounts 

18. Section 1951.312 is amended by 
revising paragraph (e)(4) to read as 
follows: 

§1951.312 Servicing. 

• • • • • 

(e) • • • 

(4) Borrower foils to keep 
appointments or defaults on payment 
agreements. If the borrower has failed to 
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keep appointments or make payments 
according to previous agreements 
(including the promissory note), the 
County Supervisor will prepare and 
send a completed Form FmllA 1955-2, 
“Report on Real Estate Problem Case," 
to the District Director with a 
recommendation for foreclosure of the 
loan. The District Director will review 
the file and decide if appropriate action 
has been taken by the County 
Supervisor to adequately service the 
account in an effort to give the borrower 
an opportunity to become a successful 
homeowner. If the District Director 
determines that appropriate action has 
been taken in servicing the account and 
that further servicing efforts will not 
result in the borrower meeting loan 
obligations, foreclosure action will be 
initiated. If the District Director 
determines that additional servicing 
efforts are appropriate, the County 
Supervisor will be instructed regarding 
actions to be taken. (Guide Letter 1951- 
G-5 may be used if the District Director 
chooses to write the borrower prior to 
acceleration.) If the County Supervisor 
cannot work out an agreement with the 
borrower, the file will be returned to the 
District Director for initiation of 
foreclosure action. 

• • • • • 


19. Part 1955 is revised to read at 
follows: 


PART 1955—PROPERTY 
MANAGEMENT 


Subpart A—Liquidation of Loans Secured 

by Real Estate and Acquisition of Real and 

Chattel Property 

Sec. 

1955.1 Purpose. 

1955.2 Policy. 

19553 Definitions. 

1955.4 Redelegation of authority. 

1955.5 General actions. 

1955.5-1U55.9 (Reserved) 

1955.10 Voluntary conveyance of roal 
property by the borrower to the 
Government. 

1955 11 Conveyance of pruperty to Fmf IA 
by trustee In bankruptcy. 

1955.12 Acquisition of property which 
served as security for a loan guaranteed 
by FmllA or at sale by another 
lienholder, bankruptcy trustee. <>j taxing 
authority. 

1955.13 Acquisition of property by exercise 
of Government redemption rights. 

1955 14 [Reserved) 

1955.15 Foreclosure by the Government of 
loans secured by real estate. 

1955.16-195517 |Rescrved| 

1955.16 Actions required after acquisition of 
property. 


See. 

1955.19 (Reserved) 

1955.20 Acquisition of chattel property. 

1955.21 Exception authority. 

1955.22 State Supplements. 

1955 23-1955 49 (Reserved) 

1955.50 OMB control number. 

Subpart B— Management of Property 

1955-51 Purpose. 

195552 Policy. 

1955.53 Definitions. 

1955.54 Redelegation of authority. 

1955.55 Taking abandoned real or chattel 
properly into custody and related 
actions. 

1955 56 Real property located in Coastal 
Barrier Resources System (CBXS). 

195557-1955 59 (Reserved) 

1955 60 Inventory real property sublet to 
redemption by the borrower. 

1955.61 Eviction of persons occupying 

inventory real property or dispossession 
of persons in possession of chattel 
property. 

1955 62 Removal and disposition of 
nonsecurity personal property from 
inventory real property. 

1955.63 Suitability determination. 

1955 64 Securing, maintaining, and repairing 
inventory property. 

1955 65 Management of inventory and/or 
custodial real property. 

1955.66 Lease of real property. 

1955.67 Payment of liens. 

1955.66 Payment of taxes. 

1955.69 Insurance. 

1955.70 Inspection of property. 

1955.71 Vandalism or theft. 

195572 Utilization of inventory housing 
property by Federal Emergency 
Management Agency (FEMA). 

1955.73-1955.79 [Reserved] 

1955.80 Management of inventory chattel 
property- 

195581 Exception authority. 

1955.82 State Supplements. 

1855.83-1955.99 (Reserved) 

1955.100 OMB control number. 

Subpart C—Disposal of Inventory Property 

1955.101 Purpose. 

1955.102 Policy. 

1955.103 Definitions. 

1955.104 Authorities and responsibilities. 

Consolidated Farm and Rural Development 

Act (CONACT) Real Property 

1955.105 Real property affected (GONACT). 

1955.106 Sale of suitable property 
ICONACT). 

1955.107 Sale of surplus property 
ICONACT). 

1955106 Processing and closing (CONACT). 

1955.109 [Reserved) 

Rural Housing (RH) Real Property 

1955.110 Sole of real estate that secured RH 
loans (huusing). 

1955.111 Property repair (housing). 

1955.112 Method of sale (housing) 

1955.113 Price (housing). 

1955 114 Sales steps for suitable property 
(housing). 

1955.115 Sale* steps for unsuitable property 
(housing). 


Six. 

1955.116 Requirements for sale of property 
nol mealing decent, safe and sanitary 
(DSS) standards (housing). 

1955.117 Processing credit sales on eJigrbU 
terms (housing). 

1955.116 Processing cash sales or credit 
sales on Ineligible terms (housing) 
1955.119 Payment of discount points 
(housing). 

! 955.129 [Reserved) 

Chattel Property 

1955.121 Sale of acquired chattels (chaiiril 

1955.122 Method of sale (chattel). 

1955.123 Sale procedures (chattel). 

1955.124 Sale with inventory real estate 
(chattel). 

1955 125-1955.26 (Reserved) 

Use of Contractors To Dbpose of Inventory 
Property 

1955.127 Selection and use of contractors to 
dispose of inventory property. 

1955.128 Appraisers. 

1955.129 Business brokers. 

1955.130 Real estate brokers. 

1955.131 Auctioneers. 

1955.132 (Reserved) 

General 

1955.133 Nondiscrimination. 

1955.134 Loss, damage, or existing defect* a 
inventory' real property. 

1955.135 Taxes on inventory real proprrt) 

1955.136 Environmental Assessment (KA) 
and Environmental Impact Statement 
(HS). 

1955.137 Real property located m spend 
areas or having special character) b tin 

1955.136 Property subject to redemption 
rights 

1955.139 Disposition of real property rights 

1955.140 Sale in parcels. 

1955.141 Transferring title. 

1955.142 Reporting sale. 

1955.143 Report on inventory property not 
•old. 

1955.144 Disposal of surplus property to, 
through, or acquired from other agm*** 

1955.145 Land acquisition to effect sale 

1955.146 Advertising. 

1955.147 Sealed bid sales. 

1955.146 Auction sales. 

1955 149 Exception authority. 

1955.150 State Supplements. 

Authority: 7 US C lWft 42 U.S-C. 1480;« 
U.S.C. 2942; 5 U S.C. 301. sec. 10: Pub. L IB- 
357. 88 Slat. 392, 7 CFR 273; 7 CFR 2.70. 29 FR 
14764, 33 FR 9850. 

Subpart A—Liquidation of Loans 
Secured by Real Estate and 
Acquisition of Roal and Chattel 
Property 
9 1955.1 Purpose. 

This subpart delegates authority and 
prescribes procedures for the liquidation 
of Farmers Home Administration 
(FmHA) loans identified in J 1955.3 (d) 
and (e) of this subpart and acquisition of 
property by voluntary conveyance to lb* 
Government, by foreclosure of security 
instruments, by exercise of the 
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Government's redemption rights, and 
certain other actions which result in 
acquisition of property by the 
Government. When FmHA elects to 
liquidate a guaranteed loan other than 
Business and Industrial (B&I) under the 
contract of guarantee, the liquidation 
will be completed according to this 
subpart Liquidation of guaranteed B&l 
loans will be effected upon direction 
from the Assistant Administrator, 
Community and Business Programs. For 
Community Programs and insured B&I 
actions involving loans secured by other 
than real or chattel property, the case 
will be forwarded to the National Office 
for prior review and guidance. 

} 1955.2 Policy. 

When it has been determined in 
accordance with applicable loan 
tervicing regulations that further 
servicing will not achieve loan 
objectives and that voluntary sale of the 
property by the borrower (except for 
Multiple Family Housing (MFH) loans 
subject to prepayment restrictions) 
cannot be accomplished, the loan(s) will 
be liquidated through voluntary 
conveyance of the property to FmHA or 
by foreclosure as outlined in this 
Subpart For MFH loans subject to the 
prepayment restrictions, voluntary 
liquidation may be accomplished only 
through voluntary conveyance to FmHA 
in accordance with applicable portions 
of { 1955.10 of this subpart 

9 1955.3 Definitions. 

Ah used in this subpart, the following 
definitions apply: 

(a) Closing agent . A designated 
attorney or title insurance company 
which is approved as a loan closing 
agent in accordance with Part 1807 of 
this Chapter (FmHA Instruction 427.1). 

lb) CONACTor CON ACT property. 
Property acquired or sold pursuant to 
the Consolidated Farm and Rural 
Development Act Within this subpart, it 
•hall also be construed to cover 
property which secured loans made 
pursuant to the Agriculture Credit Act of 
1978; the Emergency Agricultural Credit 
Adjustment Act of 1978; the Emergency 
Agricultural Credit Act of 1984; and 
other statutes giving agricultural lending 
authority to FmHA. 

[cj Government . The United States of 
America acting through the Farmers 
Home Administration (FmHA). U.S. 
Department of Agriculture; used 
•nterchangeably herein with “FmHA." 

(d) Loans to individuals. Farm 
Ownership (FO). Soil and Water (SW). 
Recreation (RL). Land Conservation and 
Development (LCD). Economic 
Opportunity* (EO), Operating (OL), 
Emergency (EM), and Economic 


Emergency (EE), whether to individuals 
or entities, herein referred to as Farmer 
Programs (FP) loans; and Single-family 
Housing (SFH). including both Section 
502 and 504 loans. 

(e) Loans to organizations. 

Community Facility (CF); Water and 
Waste Disposal (WWD); Association 
Recreation; Watershed (WS): Resource 
Conservation and Development (RC&D); 
insured Business and Industrial (B&I) 
both to individuals and groups: loans to 
associations for Irrigation and Drainage 
(I&D) and other Soil and Water 
conservation measures: loans to Indian 
Tribes and Tribal Corporations: Shift-In- 
Land-Use (Grazing Association): 
Economic Opportunity Cooperative 
(EOC); Rural Housing Site (RHS); Rural 
Cooperative Housing (RCH); Rural 
Rental Housing (RRH) and Labor 
Housing (LH) to both individuals and 
groups. The hou9ing-type organization 
loans identified here are referred to in 
this subpart collectively as Multiple- 
family Housing (MFH) loans? 

(f) Market value. The most probable 
price which property should bring, as of 
a specific date, in a competitive and 
open market, assuming the buyer and 
seller are prudent and knowledgeable, 
and the price is not affected by undue 
stimulus such as forced sale or loan 
interest subsidy. 

(g) Nonrecoverable costs. Costs 
incurred after Government acquisition 
of title to the property and charged to an 
inventory account. 

(h) OGC. The Office of the General 
Counsel, U.S. Department of Agriculture; 
refers to the Regional Attorney or 
Attomey-in-Charge in an OGC field 
office unless otherwise indicated. 

(i) Prior lien. A security instrument 
(such as a mortgage or deed of trust) or 
a judgment which was of public record 
before the FmHA security instrument(s) 
as well as real estate taxes or 
assessments which are or will become a 
lien against the property which Is 
superior to FmllA’s security 
instrument(s). 

U) Recoverable costs. Costs charged 
to a borrower's account paid or incurred 
prior to Government acquisition of title 
to the property. 

(k) Servicing official. For loans to 
individuals as defined in paragraph (d) 
of this section, the servicing official is 
the County Supervisor for all other types 
of loans except insured B&L the 
servicing official is the District Director. 
For insured B&I Loan9. the servicing 
official is the State Director. 

S 1955.4 Rede legation of authority. 

Authorities will be redelegated to the 
extent possible, consistent with program 
requirements and available resources. 


(a) The State Director is authorized to 
redelegate, in writing, any authority in 
this subpart to a Program Chief or 
Program Specialist on the State Office 
staff: except the authority to approve or 
disapprove foreclosure as outlined in 

§ 1955.15(a)(2) of this subpart may not 
be redelegated. However, a duly- 
designated Acting State Director may 
approve or disapprove foreclosure. 

(b) The District Director is authorized 
to redelegate, in writing, any authority 
delegated to the District Director in this 
subpart to an Assistant District Director 
or District Loan Specialist determined 
by the District Director to be qualified; 
except the authority to approve or 
disapprove foreclosure as outlined in 

S 1955.15(a)(1) of this subpart may not 
be redelegated. Authority of District 
Directors in this subpart applies to Area 
Loan Specialists in Alaska and the 
Director for the Western Pacific 
Territories. 

(c) The County Supervisor is 
authorized to redelegate in writing any 
authority delegated to the County 
Supervisor in this subpart to an 
Assistant County Supervisor, GS-7 or 
above, determined by the County 
Supervisor to be qualified. Authority of 
County Supervisors in this subpart 
applies to Area Loan Specialists in 
Alaska, Island Directors in Hawaii, and 
the Director for the Western Pacific 
Territories. 

(d) The monetary limitations on 
acceptance of voluntary conveyance as 
provided for in { 1955.10(a) of this 
subpart may not be redelegated from a 
higher-level official to a lower-level 
official. 

§ 1955.5 General actions. 

(a) Assignment of notes to FmHA. 
When liquidation action is approved 
and the insured note is not held in the 
County or District Office, the approval 
official will request the Finance Office 
to purchase the note and forward it to 
the appropriate office. Voluntary 
conveyance may be closed pending 
receipt of the note(s), and foreclosure 
may also be processed pending receipt 
of the note(s). unless the original note is 
required in connection with the 
foreclosure action. 

(b) Execution of documents. (1) After 
liquidation of loans to individuals has 
been approved by the appropriate 
official, the County Supervisor is 
authorized to execute all necessary 
forms and documents except notices of 
acceleration required to complete 
transactions covered by this subpart. 

(2) After liquidation of loans to 
organizations has been approved by the 
appropriate official, the District Director 
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is authorized to execute all forms and 
documents for completion of the 
liquidation except: 

(1) Notice of acceleration: or 

(ii) Other form or document which 
specifically required State or National 
Office approval because of monetary 
limits or policy statement established 
elsewhere in this subpart 

(c) Unused loan funds . (1) Funds 
remaining in a supervised bank account 
will be handed in accordance with 

i 1902.15 of Subpart A of Part 1902 of 
this chapter before a voluntary 
conveyance or foreclosure is processed 

(2) Funds remaining in a construction 
or other account will be applied to the 
borrower’s FmHA accounts. 

(d) Payment of costs, Costs related to 
liquidations of a loan or acquisition of 
property will be paid by preparation of 
Standard Form 1034. ‘’Public Voucher 
for Purchases and Services Other Than 
Personal.” Standard Form 1143. 
“Advertising Order.” or Form FmHA 
120-ia “Solicitation, Quotation. 
Purchase Order, Inspection and 
Invoice.” and submission of Form FmHA 
2024-1, “Miscellaneous Payment 
System.” according to FmHA Instruction 
2024-P (available in any FmHA office) 
and the respective Forms Manual insert 
(FMI) as either a recoverable or 
nonrecoverable cost as defined in 

$ 1955.3 (g) and (j) of this subpart. 

5 1955.6-1955.9 |R«served) 

§ 1955.10 Voluntary conveyance of real 
property by the borrower to the 
Government 

The servicing official will not attempt 
to have the borrower voluntarily convey 
the security property to FmHA until all 
available servicing actions outlined in 
the respective program servicing 
regulations have been used or 
considered and it is determined the 
borrower will not be successful. The 
borrower should also have been 
encouraged to transfer or sell the 
property (subject to any prepayment 
restrictions of the respective loan 
program). The borrower will be 
informed by the servicing official of 
apparent equity in the property, if any. 

(a) Authority.—{ 1) Loans to 
individuals . The County Supervisor and 
District Director are authorized to 
accept voluntary conveyance if the total 
indebtedness against the property 
(including prior and junior liens) does 
not exceed the respective loan approval 
authority for the type of loan (or 
combination of types) involved as 
outlined in Exhibits A through E of 
FmHA Instruction 1901-A (available in 
any FmHA office). The State Director is 
authorized to approve voluntary 


conveyance regardless of amount of 
indebtedness. 

(2) Loans to organizations, (i) The 
Stale Director is authorized to approve 
voluntary conveyance of property 
securing Farmer Programs and EOC 
loans regardless of amount of 
indebtedness. 

(ii) The State Director is authorized to 
approve voluntary conveyance of 
property securing MFH loans if the total 
indebtedness against the property, 
including prior and junior liens, does not 
exceed his/her approval authority for 
the type loan involved. Loan approval 
authorities are outlined in Exhibits A 
through E of FmHA Instruction 1901-A 
(available in any FmHA office). 

(iit) Offers to convey property 
securing loans other than those outlined 
in paragraphs (a){2}(i) and (ii) of this 
section will be submitted to the 
Administrator for approval prior to 
acceptance of the conveyance. In these 
cases the State Director will forward the 
voluntary conveyance offer, a statement 
of essential facts and his/her 
recommendations to the National Office. 
Attn: appropriate program division, 
along with the borrower’s case file. An 
OGC opinion on settling any prior and/ 
or junior liens will be included. 

(b) forms and documents . All forms 
and documents in connection with 
voluntary conveyance will be prepared 
and distributed in accordance with the 
respective FMI or applicable OGC 
instructions. For loans to individuals 
when the County Supervisor has 
approval authority, the facts will be 
documented in the running record of the 
borrower’s case file. For all other loans, 
the servicing official will submit the 
voluntary conveyance offer, the case file 
and a narrative report to the appropriate 
approval official. 

(c) Liens against the property other 
than FmHA !iens.—{\) Prior liens, (i) 

The approval official will determine 
whether or not prior liens will be paid. 
Normally, the Government will pay prior 
liens in full prior to acquisition if: 

(A) A substantial recovery' on the 
Government’s investment plus the 
amount of the prior lien(s) can be 
obtained; and 

(B) The holder of the prior lien(s) 
objects to the Government accepting 
voluntary conveyance subject to the 
prior lien(s), if consent of the prior 
lienholders) is required. 

(ii) If property is acquired subject to 
prior lien(s), payment of installments on 
tho lxen(s) will be made while title to the 
property is held by the Government in 
accordance with $ 1955.67(a) of Subpart 
B of Fart 1955 of this chapter. 

(2) Junior liens. The borrower must 
satisfy junior liens on the property 


(except FmHA liens) and pay real estate 
taxes or assessments which are or will 
become a lien on the property. However, 
if the borrower is unable or unwilling to 
do so. settlement of the liens may be 
made by FmHA if settlement would be 
in the best interest of the Government, 
considering all factors such as length of 
time required to foreclose, vandalism or 
other deterioration of the property 
which might occur, and effect on 
management of a MFH project and its 
tenants. An FmHA official will contact 
junior lienholders, negotiate the most 
favorable settlement possible, and 
determine whether it is in the 
Government’s best interest to settle the 
junior liens and accept the voluntary 
coveyance. 

(i) For loans to individuals, the 
approval official is authorized to settle 
junior liens in the smallest amount 
possible, but not to exceed an aggregate 
amount of $1,000 in eich SFH case or 
$5,000 for other type loans. For junior 
liens in greater amounts when the 
approval official is the County 
Supervisor or District Director, prior 
authorization must be obtained from tlx 
State Director. 

(ii) For loans to organizations, the 
State Director will determine whether or 
not junior liens will be settled and 
voluntary conveyance accepted. 

(3) Payment of liens, A lien to be 
settled in accordance with paragraph* 
(c)(l)(i) or (c)(2) of this section will be 
paid as outlined in 5 1955.5(d) of this 
subpart and charged to the borrower’! 
account as a recoverable cost. 

(d) Offer of voluntary conveyance. An 
offer of voluntary conveyance will 
consist of the following: 

(1) Form FmHA 1955-1, “Offer to 
Convey Security” 

(2) Warranty deed, or other deed 
approved by OGC to comply with Stats 
Laws. The deed will not be recorded 
until it is determined the voluntary 
conveyance will be accepted. At the 
time of the offer, the borrowers will b« 
informed that the conveyance will not 
be accepted until the property has beta 
appraised and s lien search has been 
obtained. If the voluntary conveyance J 
not accepted, the deed and Form FmHA 
1955-1, properly executed, will be 
returned to tho borrower along with a 
memorandum stating the reason(s) far 
nonacceplance. 

(3) A current financial statement 

containing information similar to that 
required to complete Form FmHA 416*1 
“Application for FmHA Services”: 4l(M 
“Application for Rural Housing I 

Assistance (Nonfarm Tract); or 1836 -L I 
“Balance Sheet;” and information cn 
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present income and potential earning 

ability. 

(4) For organization borrowers, a duly* 
adopted Resolution by the governing 
body authorizing the conveyance and 
certified by the attesting official with the 
corporate seal affixed. The Resolution 
will indicate which officials are 
Authorized to execute the offer to 
convey and the deed on behalf of the 
borrower. If shareholder approval is 
necessary, the Resolution will 
specifically recite that shareholder 
approval has been obtained. 

(5) If water rights, mineral rights, 
development rights, or other use rights 
tire not fully covered in the deed, the 
advice of OCC will be obtained and 
appropriate documents to transfer rights 
to the Government will be obtained 
before the voluntary convey ance is 
accepted. The documents will be 
recorded, if necessary, in connection 
with closing the conveyance. 

(6) If property is under lease, an 
assignment of the lease to the 
Government will be obtained with the 
effective date being the date the 
voluntary conveyance is closed iran 
oral lease is in force, it will be reduced 
to writing and assigned to the 
Government. 

(7) The borrower may be required to 
provide title insurance when the Slate 
Director determines it is necessary to 
protect the Government's interest. 

(8) For MF11 loans, assignment of 
Housing Assistance Payment (I LAP) 
Contracts will be obtained. Rental 
Assistance will be retained until the 
State Director is advised by OGC that 
FmllA has title to the property, but may 
be suspended while the conveyance is 
pending according to Exhibit E of 
Subpart C of Part 1930 of this chapter. 

M Appraisal of property. As soon as 
practii able after an offer of voluntary 
conveyance, but before acceptance by 
FrallA. an appraisal of the property will 
be made to establish the market value of 
the property in its existing condition if 
*n appraisal reflecting current value is 
not part of the file. If a qualified FmllA 
appraiser is not available to appraise 
property securing a loan other than SFH 
of M IL the State Director may obtain 
an appraisal from a qualified appraiser 
outside ImHA in accordance with 
Subpart D of Part 1955 of this chapter, 
tor pruperty securing SFH or MFH, prior 
authorization must be obtained from the 
•'^si&tance Administrator. Housing, to 
8ecur * an appraisal from a source 
outside FmHA, 

iO Vnyccs&ing offer to convey security 
J : ' acc eptance by FntHA . If a borrower 
both SFH and other type loans, the 
PoHion of this paragraph dealing with 


the loAiifs) other than SFH will be 
followed. 

(1) SFH loans . The policy is to accept 
an offer of voluntary conveyance of 
property securing SFH loans in full 
satisfaction of the debt regardless of 
market value of the property if the 
County Supervisor determines the 
borrower has cooperated in good faith, 
satisfactorily maintained the property 
and otherwise fulfilled the covenants of 
the loan to the best of the borrower s 
ability. If the County Supervisor cannot 
make these determinations 
affirmatively, the offer for full 
satisfaction of the debt will not be 
nccepted unless the value of the 
property is at least equal to the debt. 
However, the borrower may make a 
new offer For a credit equal to the value 
of the property as determined by FmllA. 
The conveyance will be processed as 
follows; 

(i) Before accepting the offer, the 
County Supervisor will transmit the 
deed to a closing agent requesting a title 
search covering the period of time since 
the latest title opinion in the case file. 
The same agent who closed the loan 
should be used, if possible; otherw ise 
one will be selected from the approved 
list of closing agents, taking care that 
cases are distributed fairly among 
approved agents. The closing agent may 
be instructed that the County Supervisor 
considers the voluntary conveyance 
offer conditionally approved, and the 
closing agent may record the deed after 
the title search if there are no liens 
against the property other than: 

(A) The FmHA lien(s); 

(B) Prior lions when FmHA has 
advised the closing agent that title will 
be taken subject to the prior lien(s) or 
has told the closing agent that the prior 
lien(s) will be handled in accordance 
with § 1955.10(c)(1) of this subpart; and/ 
or 

(C) Real estate taxes and/or 
assessments which must be paid when 
title to the property is transferred. 

(ii) If junior liens are discovered, the 
dosing agent will be requested to 
provide FmHA with the lienholder's 
name, amount of lien, date recorded, 
and the recording information (recording 
office, book and page), return the 
unrecorded deed to FmHA. and await 
further instructions from FmHA. In such 
cases, the County Supervisor will 
proceed in accordance with 

§ 1955.10(c)(2) of this subpart. If 
agreement has been reached with the 
lienholderfs) for settling the junior 
lien(s) in order to accept the 
conveyance, the deed will be returned to 
the dosing agent for a title update and 
recording. 


flit) The dosing agent will be 
requested to provide a certification of 
title to FmHA after recordation of the 
deed. A certification of title in a 
statement that fee title is vested in the 
Government subject only to the FmHA 
lien(s) and prior liens previously 
approved by FmHA. After receipt of the 
certification of title, the County 
Supervisor will notify the borrower that 
the conveyance has been accepted in 
accordance with 5 1955.10(h) of this 
subpart. 

(2) Consolidated Farm and Rural 
Development Act fCON ACT) loans to 
individuals. For CONACT loans to 
individuals as defined in $ 1955.3 of this 
subpart where the FmHA indebtedness 
plus any prior liens exceeds the market 
value of the property, the County 
Committee must make the following 
certification if it is to recommend that 
the borrower and any cosigner be 
released from liability. The certification 
will be made on Form FmHA 440-2, 
"County Committee Certification or 
Recommendation", in the blank space 
following Item No. 10: 

In our opinion (Name of Borrowed*) and 
any cosigner) does not have reasonable 
ability to pay all or a substantial part of the 
balance of the debt owed after the voluntary 
conveyance, taking into consideration his or 
her assets and income at the lime of the 
conveyance. The borrower has cooperated in 
good faith, used due diligence to maintain 
property against loss, and has otherw ise 
fulfilled the covenants incident to the loon to 
the best of his or her ability. Therefore, we 
recommend that the borrower nnd an) 
cosigner be released from personul liability 
for any balance due on the secured 
indebtedness upon conveyance of the 
property to the Government. 

If the County Committee does not 
recommend release from tiab.lity. the 
borrower must be informed that the 
indebtedness cannot be satisfied but a 
credit can be given equal to the market 
value, and the borrower will determine 
if he/sbe wishes to make a new offer on 
that basis. If a new offer is made ond 
accepted, the account will be handled as 
an unsatisfied account as outlined in 
§ 1955.18(f) of this subpart. When the 
FmHA debt less the market value and 
prior liens exceeds $25,000, release of 
liability must be approved by the 
Administrator, otherwise the official 
who accepts the voluntary conveyance 
may approve the release of liability. 

(i) Loans which are within the County 
Supervisor s approval authority. The 
same procedure outlined in paragraph 
(f)(l)(i) through (f)(l)(iii) of this section 
will be followed. The conveyance will 
be accepted in full satisfaction of the 
indebtedness unless: 
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(A) The market value of the property 
to be conveyed is less than the total of 
FmHA indebtedness and prior lien(s). if 
any, and the County Committee has not 
recommended the borrower be released 
from liability; or 

(B) The borrower has made a new 
offer agreeing to accept a credit in the 
amount of the market value of the 
security property less prior lien(s). If 
any, in which case the conveyance will 
be accepted for the market value of the 
property conveyed to FmHA less prior 
lien(s), if any. 

(U) Loans which are NOT within the 
County Supervisor s approval authority 

(A) When an offer to convey is received 
from the borrower, the County 
Supervisor will request a closing agent, 
selected in accordance with paragraph 

(f)(l)(i) of this section, to make a title 
search covering the period of time since 
the latest title opinion in the case file. 
The case file containing the following 
will be forwarded to the appropriate 
approval official: 

(/) Form FmHA 1955-2. ‘‘Report on 
Real Estate Problem Cose;** 

(2) Report of title search: 

(3) Borrower’s offer of voluntary 
conveyance consisting of applicable 
items outlined in paragraphs (d)(1) 
through (d)(7) of this section: 

(4) Current appraisal of property; 

(5) Unpaid balance on FmHA 
indebtedness and other liens, both prior 
and junior, if any: 

(6') Form FmHA 440-2 executed in 
accordance with the FM1 concerning 
release from liability if property value is 
less than the debt plus prior liens, if any; 

(B) If the approval official determines 
the conveyance should be accepted, the 
file will be returned to the County 
Supervisor with a memorandum of 
conditional approval. The same 
conditions for release of liability apply 
an in Paragraph (f)(2)(i) of this section. If 
the approval official does not concur in 
acceptance of the conveyance, the file 
will be returned with a memorandum 
stating the reasons for rejecting the offer 
and giving instructions to the County 
Supervisor for further servicing of the 
account. 

(C) After the approval official has 
conditionally approved the conveyance, 
the County Supervisor will forward the 
deed to a closing agent with instructions 
to record it provided no liens have been 
recorded since the recent title search. 
The closing agent will be requested to 
provide a certification of title to FmHA 
after recordation of the deed. After 
receipt of the certification of title, the 
County Supervisor will notify the 
borrower that the conveyance has been 
accepted in accordance with paragraph 
(h) of this section. 


(3) Loans to organizations. W hen an 
offer of voluntary conveyance is 
received from an organization borrower, 
the servicing official will submit the 
offer and the case file containing the 
items outlined in paragraphs (f)(3)(ii) or 
(f)(3)(iii) of this section, as applicable, to 
the State Director. The State Director 
will obtain the advice of OGC on all 
offers of voluntary conveyance from 
organization borrowers. OGC will be 
requested to issue instructions for 
processing and closing the conveyance. 
When the market value of the property 
being conveyed (less prior liens, if any) 
is less than the FmHA debt, full 
consideration must be given to the 
borrower’s present situation and future 
prospects for paying all or a part of the 
FmHA debt. In such a case, the County 
Committee must make a favorable 
recommendation if the borrower is to be 
released from liability: and if the FmHA 
debt less the market value and prior 
liens exceeds $25,000, release of liability 
must be approved by the Administrator. 

(i) Items to be included in the 
borrower's case file for MFH bans: 

(A) Report on Multiple-Family 
Housing Problem Case, (Exhibit A to 
this subpart available in any FmHA 
office); 

(B) Liquidation and management plan 
with specific recommendations of the 
District Director 

(C) Form FmHA 1955-1; 

(D) Resolution authorizing the 
conveyance, if applicable; 

(E) Report of title search from an 
approved closing agent covering the 
period of time since the latest title 
opinion is the case file; 

(F) Form FmHA 1930-7. “Statement of 
Budget and Cash Flow,*' (operating 
budget for first year and typical year); 

(G) Form FmHA 1930-8, “Year End 

Report and Analysis for Fiscal Year 
Ending-(Balance Sheet Portion); 

(H) Current appraisal prepared by a 
MFH designated appraiser 

(I) Balance on FmHA accourtt(s) and 
other liens, if any; 

(J) Assignment of Housing Assistance 
Payment (HAP) contracts, if applicable, 
along with evidence of contract with 
HUD; 

(K) Current statement of account from 
the Finance Office; 

(L) Development plan with breakdown 
of costs, if applicable; and 

(M) Form FmHA 440-2. executed in 
accordance with paragraph (f)(3) of this 
section and the FML when applicable. 

(ii) Items to be included in the 
borrower’s ca9e file for loans other than 
MFH: 

(A) Report on Servicing Action 
(Exhibit A to Subpart E of Part 1951 of 


this Chapter, available in any FmHA 
office); 

(B) Liquidation and management plan. 

(C) Form FmHA 1955-1; 

(D) Organization’s Resolution 
authorizing the conveyance: 

(E) Report of title search from an 
approved dosing agent covering the 
period of time since the latest title 
opinion in the case file; 

(F) Form FmHA 442-3, “Balance 
Sheet”; 

(G) Current appraisal; 

(H) Statement showing income and 
expenses due but unpaid; 

(I) Balance on FmHA accounts) and 
other liens, if any; and 

(J) Form FmHA 440-2, executed in 
accordance with the FM! concerning 
release from liability if property value ii 
less than the FmHA indebtedness piui 
prior liens, if any. 

(g) Closing of conveyance. (1) The 
conveyance to the Government will be 
considered closed when the recorded 
deed has been returned to FmHA. a 
certification of title is received frorr, the 
closing agent that title is vested in the 
Government with no outstanding 
encumbrances other than the FmHA 
lien(s) or previously approved prior 
liens, and the borrower is notified of the 
acceptance of the conveyance. For loam 
to organizations. OGC will be requested 
to review the case to verify that it wa» 
closed properly. 

(2) When costs incident to the 
completion of the transaction are to be 
paid by the Government, the servicing 
official will prepare and process the 
necessary documents as outlined in 
S 1955.5(d) of this subpart and the cost! 
will be charged to the borrower’s 
account as recoverable costs. This 
includes taxes and assessments, water 
charges which protect the right to 
receive water, other liens, closing 
agent's fee, and any other costs related 
to the conveyance. 

(h) Actions to be taken after closing 
conveyance. (1) When the FmHA 
account is satisfied, the note(s) will be 
stamped “Satisfied by Surrender of 
Security and Borrower Released From 
Liability,” and the statement must be 
signed by the FmHA official authorized 
to approve release of liability in 
accordance with § 1955,10(0(1). (2), or 

(3) of this subpart. 

(2) When the FmHA account is not 
satisfied and the borrower is not 
released from liability, the note(s) will 
be retained by FmHA. 

(3) The servicing official will release 
the lien(s) of record, indicating that the 
debt was satisfied by surrender of 
security or that the lien is released but 
the debt not satisfied, whichever is 
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ipplicable* II the Hen is to be released 
hui the debt not satisfied, OGC will 
pnmJe the type of instrument required 
to comply with applicable State laws. 

141 Alter release of the lienfe, the 
Knifing official will return the 
following to the borrower; 

|i) If borrower is released from 
Uinhty, the satisfied notefs) and a copy 
o! Form FmHA 1955-1 showing 
acceptance by the Government; or 
(it) If borrower it not released from 
liability, a copy of Form FmHA 1955-1 
*hn*»ng acceptance by the Government. 

(5) For MFH loans, the State Director 
wiU cancel any interest credit and 
suspend any rental assistance. These 
tclions will be accomplished by 
Duiif>uig the Finance Office unit which 
tun dies MFH accounts. In the mterm the 
IrnanU will continue rental payments in 
iccurdance with their lease 

(6) Actions outlined in $ 1955.18 of 
tJiis suhparl will be taken, as applicable 

\ 1955.11 Conveyance of properly to 
FmHA by trustee In bankruptcy. 

(a) Authority . With the advice of OGC 
(and prior approval of the National 
Office for MFH. Community Programs, 
•mi insured B&l loans), the State 
Direi tor within hti/ber authority is 
Authorized to accept a conveyance of 
property to the Government by the 
Trustee in Bankruptcy, provided: 

(1) The Bankruptcy Court has 
approved the conveyance; 

I 12} The conveyance will permit a 
substantial recovery on the Fml IA debt; 

! MUi 

P) FmHA will acquire title free of all 
i>*r.s md encumbrances except FmHA 

| liens. 

|b) Fees and deed. (1) FmHA may pay 
*n> npcessary and proper fees in 
connection with the conveyance. Before 
P*)i«8 a fee to a trustee for a Trustee s 
fed in excess of $300 for any loan 
( >pe|s) other than Fanner Programs or 
$1,000 for Farmer Program loans, prior 
approval of the Administrator must be 
^‘tint'd. The State Director will 
pruerss the necessary documents as 
uutlined in $ t955J>ld) of this subpart for 
payment of fees as recoverable costs. 

(2) Conveyance may be by Trustee's 
fed instead of a warranty deed If 

^ un udvice of OGC it is determined a 
& cd from any other person or entity 
(including the borrower) is necessary to 
obta n dear title, a deed from such 
Pwson or entity will lie obtained. 

Id Acceptance . The conveyance will 
accepted for an amount of credit to 
the borrower's FmHA accounts) us set 
fen in t 1955.18(e)(4) of this subpart. 

Id) Reporting. Acquisition of property 
this section will be reported in 


accordance with $1955.18(a) of this 
subpart. 

$ 1955.12 Acquisition of property which 
served as security for a loan guarantee by 
FmHA or at sale by another lienholder, 
bankruptcy trusts*, or taxing authority. 

When the serv icing regulations for the 
type of !nan(s) involved permit FmHA to 
acquire property by one of these 
methods, the acquisition will be 
reported in accordance with } 1955 18(a) 
of this subpart. 

1 1955.13 Acquisition of property by 
exercise of Government redemption rights. 

When the Government did not protect 
its Interest in security property in a 
foreclosure by another lienholder, and if 
the Government has redemption rights, 
the State Director will determine 
whether to redeem the property. This 
determination will be based on all 
pertinent factors including the value of 
the property after the sale, and costs 
which may be incurred in acquiring and 
reselling the property. The decision must 
be made far enough in advance of 
expiration of the redemption period to 
permit exercise of the Government's 
rights. If the properly is to be redeemed, 
complete information documenting the 
basis for not acquiring the property at 
the sale and factors which justify 
redemption of the property will be 
included in the case file. The assistance 
of OGC will lie obtained in effecting the 
redemption. If the State Director decides 
not to redeem the property, the 
Government's right of redemption under 
Federal law (28 (JSC § 2410) may be 
waived without consideration. If a State 
law right of redemption exists and may 
be sold, it will not be disposed oF For 
less than its value. 

$ 1955.14 | Reserved | 

$ 1955,15 Foreclosure by the Government 
of loins secured by reef estate. 

Foreclosure will be initiated when all 
reasonable efforts have failed to have 
the borrower volunturily liquidate the 
loan through sale of the property, 
voluntary conveyance, or by entering 
into an accelerated repayment 
agreement when applicable servicing 
regulations permit; and when either a 
net recovery can be made or when 
failure to foreclose would adversely 
affect FmHA programs in the area: 

(a) Authority.—{A) Loans to 
individuals. The District Director is 
authorized to approve or disapprove 
foreclosure and accelerate the account. 

(2) Loans to organizations, (ij The 
State Director is authorized to approve 
or disapprove foreclosure of MFH loans 
w hen the amount of the FmHA secured 
debt does not exceed the loan approval 


authority of the State Director and UD. 
Shift-in Land-Use (Grazing Association), 
loans to Indian Tribes and Tribal 
Corporations. And EOC loans, regardless 
of the amount of debt. 

(is) For all other organization loans, 
foreclosure will not be initiated without 
pnor approval of the Administrator. The 
State Director will obtain OGC s opinion 
on the steps necessary to foreclose the 
loan, and forward the appropriate 
problem case report, a statement of 
essential facts, his/her recommendation, 
a copy of the OGC opinion, and the 
borrower's case file to the 
Administrator, Attn: Assistant 
Administrator (appropriate loan 
division) with a request for 
authorization to initiate foreclosure. 

(b) Problem case report. When 
foreclosure is recommended, the 
servicing official will prepare Form 
FmHA 1955-2 for Farmer Programs or 
SFH loans. Exhibit A of this subpart for 
MFH loans, or Exhibit A of FmHA 
Instruction 1951-E (available in any 
FmHA office) for other organization 
loans. For loans other than housing. 
Community Programs, and insured BM, 
the recommendation of the County 
Committee must be included If chattel 
security is also involved. Forms FmHA 
455-1, * Request for Legal Action": 455-2. 
"Evidence of Conversion '; and 455-22. 
‘Information for Litigation"; as 
applicable to the case, will be prepared 
in accordance with the respective FMlf 
and made a part of the problem case 
submission. A statement must he 
included by the servicing official in the 
narrative that all servicing actions 
required by FmHA loan servicing 
regulations have been taken and all 
required notices given to the borrower. 

(1) Appraisal. The market value of the 
property may be estimated in 
completing the problem case report 
unless there are one or more prior liens 
other than current-year real estate 
taxes. Where such prior liens are 
involved, an appraisal report reflecting 
market value in existing condition will 
be included In the case Hie as a basis for 
determining the Government's prospects 
for Financial recovery through 
foreclosure. 

(2) Recommendation for deficiency 
judgment. If the debt will not be 
satisfied by the foreclosure, the 
borrower s financial situation will be 
assessed to determine if there is a 
possibility of further recovery on the 
account through a deficiency judgment. 
A summary of these determinations will 
be fully documented and appropriate 
recommendations made concerning 
deficiency judgment in the applicable 
problem case report. For SFH loans 
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subject to recapture of subsidy, the debt 
includes total interest credit granted and 
principal reduction attributed to subsidy 
in addition to unpaid principal and 
interest. However, a deficiency 
judgment will not be recommended in a 
SF11 case to recapture subsidy or where 
the borrower was granted a moratorium 
provided the borrower faithfully tried to 
meet loan obligations. In crediting 
security value against indebtedness, 
credit will be given first to interest, 
principal and recoverable costs and then 
to recapture of subsidy. 

(c) Submission of problem case . The 
servicing official will submit the 
completed problem case docket to the 
official authorized to approve the 
foreclosure (approval official). Before 
approval of foreclosure and acceleration 
of the account, the approval official is 
responsible for review of the problem 
case report to see that all items are 
complete and that all required servicing 
actions have been taken and all required 
notices given the borrower. The 
narrative portion of the report should 
provide complete information on the 
borrower's financial condition, 
deficiency judgment in case the debt is 
not satisfied by the foreclosure, and 
other pertinent background items. The 
approval official will approve or 
disapprove the foreclosure, or moke a 
recommendation and refer the case to 
the National Office, if not within his/her 
approval authority. If foreclosure is not 
approved, the case will be returned to 
the originating office with instructions 
for further servicing. Problem case 
submission is as follows: 

(1) For loons to individuals . The 
County Supervisors will submit the case 
to the District Director. 

(2) For loans to organizations . The 
District Director will submit the case to 
the State Director along with a proposed 
liquidation and management plan 
covering the time the foreclosure is in 
process. The State Director will obtain 
the advice of OGC if required in 
connection with the type of loan being 
liquidated 

(d) Approval of foreclosure. When 
foreclosure is approved, it will be 
handled as follows: 

(1) Prior lien (s). If there is a prior lien, 
all foreclosure alternatives should be 
explored including whether FmHA will 
give the prior lienholder the opportunity 
to foreclose; join in the action if the prior 
lienholder wishes to foreclose; or 
foreclose the FmHA loan(s). either 
settling the prior lien or foreclosing 
subject to it. The assistance of OGC 
should be obtained in weighing the 
alternatives, with the objective being to 
pursue the course which will result in 
the greatest net recovery by the 


Government. After it is decided which 
option will be most advantageous to the 
Government, the approval official, either 
directly or through a designee, will 
contact the prior lienholder to outline 
FmHA‘s position. If State laws affect 
this action, a State Supplement will be 
issued with the advice of OGC to 
establish the procedure to bo followed. 

(2) Acceleration of account Subject to 
paragraphs (d)(2)(i), (d)(2)(H). and 
(d)(2)(iii) of this section, the account will 
be accelerated using a notice 
substantially similar to Exhibit B or 
Exhibit C of this subpart (available in 
any FmHA office) to be signed by the 
official who approved the foreclosure. 
The notice will be sent by certified mail, 
return receipt requested, to each obligor 
individually, addressed to the last 
known address. If different from the 
property address and/or the address the 
Finance Office uses, a copy of the notice 
will also be mailed to the property 
address and the address currently used 
by the Finance Office. If a signed receipt 
for at least one of these acceleration 
notices sent by certified mail is 
received, no further notice is required. If 
no receipt is received, a copy of the 
acceleration notice will be sent by 
regular mail to each address to which 
the certified notices were sent. This type 
mailing will be documented in the file. A 
State supplement may be issued if OGC 
advises different or additional language 
or format is required to comply with 
State laws or if notice and mailing 
instructions are different from that 
outlined in this paragraph. A conformed 
copy of the acceleration notice will be 
forwarded to the servicing official, and 
the hearing officer identified in the 
notice according to Subpart B of Fart 
1900 of this chapter. For MFH loans, a 
copy of the acceleration letter will also 
be forwarded to the National Office* 
ATTN: MFH Servicing and Property 
Management Division, for monitoring 
purposes. Accounts may be accelerated 
as follows: 

(i) Where monetary default is 
involved, the account may be 
accelerated immediately after approval 
of foreclosure. 

(ii) Where monetary default is not 
involved, the account will not be 
accelerated until the concurrence of 
OGC is obtained. 

(iii) If borrower obtained the loan 
while a civilian, entered military service 
after the loan was closed, the FmHA has 
not obtained a waiver of rights under 
the Soldiers and Sailors Relief Act. the 
account will not be accelerated until 
OGC has reviewed the case and given 
instructions. 

(3) Offers by borrower after 
acceleration of account After the 


account is accelerated, the servicing 
official will accept no payment for less 
than the upaid loan balance, unless 
State law requires that foreclosure be 
withdrawn if the account is brought 
current and a State Supplement is issued 
to specify this requirement. If payments 
are mistakenly accepted and credited to 
the borrower’s account, no waiver or 
prejudice to any rights which the United 
States may have for breach of any 
promissory note or convenant in the real 
estate instruments will result and FmHA 
may proceed as though no such Daymen 
had been made. The servicing official 
will notify the approval official of any 
other offer. This includes a request by 
the borrower for an extension of time to 
accomplish voluntary liquidation or a 
proposal to cure the default(s). The 
approval official will decide whether or 
not the borrower's offer will be accepted 
and servicing of the loan reinstated or 
whether foreclosure will be delayed to 
give the borrower additional time to 
voluntarily liquidate as authorized in 
servicing regulations for the type loanji) 
involved. If an offer from the borrower 
is received after the case has been 
referred to OGC, the approval official 
will consult OGC before accepting or 
rejecting the offer. In all cases the 
approval official will notify the servicing 
official of the decision made. For MFH 
loans, the National Office will be 
advised when foreclosure is withdrawn 
When an account is reinstated under 
this section, the servicing official will 
grant or reinstate assistance for which 
the borrower qualifies, such as interest 
credit on a SFH loan. When granting 
interest credit in such a case: 

(i) If an interest credit agreement 
expired after the account was 
accelerated, the effective date will be 
the date the previous agreement expirfd 

(ii) If an interest credit agreement wi» 
not in effect when the account was 
accelerated, the effective date will be 
the date foreclosure action was 
withdrawn. 

(iii) For MFH loans with rental 
assistance, after acceleration and any 
appeal or review has been concluded, 
rental assistance will be suspended if 
foreclosure is to continue. If the account 
is reinstated, the rental assistance will 
be reinstated retroactively to the date of 
suspension. In the interim the tenant! 
will continue rental payments in 
accordance with their lease. 

(4) Statement of account If a 
statement of account is required for 
foreclosure proceedings. Form FmHA 
451-10. "Request for Statement of 
Account," will be forwarded to the 
Finance Office by the approval official 
requesting a statement of account 
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including all loans being foreclosed. For 
SF1I loans subject to recapture of 
subsidy, a request should be placed in 
the ' Remarks” section of Form 450-10 
that the total interest credit granted and 
pnncipal reduction attributed to subsidy 
be shown. When an official statement of 
account is not required for foreclosure 
proceedings, account balances and 
subsidy information may be obtained 
through the Inquiry Station of the 
Finance Office. 

(5) Appeals of foreclosure actions. All 
Appeals will be handled pursuant to 
Subpart B of Part 1900 of this chapter. 
Foreclosure actions will be held in 
abeyance while an appeal is pending. 

No case will be referred to OGC for 
processing of foreclosure until a 
borrower's appeal and appeal review 
have been concluded, or the time during 
which appeal or request for review may 
be made has elapsed. 

|6) Petition in bankruptcy filed by 
borrower a fter acceleration of account 

(i) When bankruptcy is filed after an 
account has been accelerated, the 
foreclosure action must be suspended 
until: 

(A) The bankruptcy case is dismissed 
or closed {a discharge of debtor does not 

dose the case); 

|B) An Order lifting the automatic stay 
is obtained from the Bankruptcy Court; 

or 

|C) The property is no longer property 
of the bankruptcy estate and the 
borrower has received a discharge. 

(ii) The State Director will request the 
assistance of OGC in obtaining the 
Ordi‘r(s) described in paragraph 
(c|f6)(i)(B) of this section. 

(p) Referral of case. If the borrower 
fails to satisfy the account during the 
period of time specified in the 
acceleration notice, and no appeal is 
pending, the foreclosure process will 
continue; 

(1) If the District Director is the 
approval official, he/she will forward 
the cose file with all pertinent 
documents and information concerning 
the foreclosure action and appeal, if 
wy, to the State Director for completion 
of the foreclosure. 

(2) If the State Director is the approval 
official, or in cases referred by the 
District Director under paragraph (e)(1) 
of this section, the State Director will 
Ward to OGC the case file and all 
documents needed by OGC to process 
^ foreclosure. A State Supplement will 
o® Issued, with the advice and 
assistance of OGC, to reflect the make- 
jfP of the foreclosure docket. Since 
foreclosure processing varies widely 
uom State to State, each State 
Supplement will be explicit in outlining 
rtep by-gtep procedures. At the time 


indicated by OGC in the foreclosure 
instructions. Form FmHA 1951-6, 
"Borrower Account Description Flag,” 
will be prepared and distributed 
according to the FM1 advising the 
Finance Office to flag the borrower’s 
account indicating foreclosure action is 
pending (FAP). After referral to OGC. 
further actions will be in accordance 
with OGC's instructions for completion 
of the foreclosure. If prior approval of 
the Administrator is obtained, 
nonjudicial foreclosure for monetary 
default may be handled as outlined in a 
State Supplement approved by OGC 
without referral to OGC before 
foreclosure. 

(f) Completion of foreclosure .—(1) 
Foreclosure advertisement for 
organization loans subject to Title VI of 
the Civil Rights Act of 1964. The 
advertisement for foreclosure sale of 
property subject to Title VI of the Civil 
Rights Act of 1964 will contain a 
statement substantially similar to the 
following: ”The property described 
herein was purchased or improved with 
Federal financial assistance and is 
subject to the nondiscrimination 
provisions of Title VI of the Civil Rights 
Act of 1964, Section 504 of the 
Rehabilitation Act of 1973 and other 
similary that prohibit discrimination on 
the basis of race, color, national origin, 
handicap, religion, age or sex in 
programs or activities receiving Federal 
financial assistance, for as long as the 
property continues to be used for the 
same or similar purposes for which the 
Federal assistance was extended or for 
so long as the purchaser owns it, 
whichever is later. The purchaser will 
be required to sign Form FmHA 400-4, 
"Assurance Agreement,” if the property 
w ill be used for its original or similar 
purposes. 

(2) Expenses. Expenses which are 
incurred in connection with foreclosure, 
including legal fees, will be paid at the 
time recommended by OGC by 
processing the necessary documents as 
outlined in $ 1955.5(d) of this Subpart. 
Costs will be charged to the borrower’s 
account as recoverable costs unless 
otherwise directed by OCG. 

(3) Notice of judgment. In states with 
judicial foreclosure, as soon as the 
foreclosure judgment is obtained. Form 
FmHA 1962-20. "Notice of Judgment.” 
will be completed and distributed 
according to the FML This will enable 
the Finance Office to establish the 
judgment account to accrue interest at 
the rate stated in the judgment order so 
that an accurate account balance can be 
obtained for calculating the 
Government's foreclosure bid. 

(4) Gross investment. The gross 
investment is the sum of the foliowring: 


(i) The unpaid balance of one of the 
following, as applicable: 

(A) In States with nonjudicial 
foreclosure, the borrower’s FmHA 
account balance reflecting secured 
loan(s) and advances; and where State 
law permits, unsecured debts; or 

(B) In States with judicial foreclosure, 
the judgment account established as a 
result of the foreclosure judgment in 
favor of FmHA. 

(ii) All recoverable costs charged (or 
to be charged) to the borrower's account 
in connection with the foreclosure 
action and other costs which OGC 
advises must be paid from proceeds of 
the sale before paying the FmHA 
secured debt, including but not limited 
to payment of real estate taxes and 
assessments, prior liens, legal fees 
including U.S. Attorney’s and U.S. 
Marshal’s, and management fees; and 

(iii) If a SFH loan subject to recapture 
of interest credit is involved, the total 
amount of subsidy granted and principal 
reduction attributed to subsidy. 

(5) Amount of Government's bid. 
Except as modified by paragraph 
(f)(6)(H) of this section, the 
Government’s bid will be the amount of 
FmllA’s gross investment or the market 
value of the security, whichever is less. 
When the foreclosure sale is imminent, 
the State Director must request the 
servicing official to submit a current 
appraisal (in existing condition) as a 
basis for determining the Government’s 
bid. 

(6) Bidding . The State Director will 
designate an individual to bid on behalf 
of the Government unless judicial 
proceedings provide for someone other 
than an FmHA employee to enter the 
Government’s bid. When the State 
Director determines attendance of an 
FmHA employee at the sale might pose 
physical danger, a written bid may be 
submitted to the Marshal. Sheriff, or 
other party in charge of holding the sale. 
The Government's bid will be entered 
when no other party makes a bid or 
when the last bid made will result in the 
property being sold for less than the bid 
authorized in paragraph (f)(5) of this 
section. 

(i) When FmHA is the senior 
lienholder, only one bid will be entered, 
and that will be for the amount 
authorized by the State Director. 

(ii) When FmHA is not the senior 
lienholder and OGC advises that the 
borrower has no redemption rights or if 
a deficiency judgment will be obtained, 
the State Director may authorize the 
person who will bid for the Government 
to make incremental bids in competition 
with other bidders. If incremental 
bidding is desired, the State Director’s 
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instructions to the bidder will state the 
initial bid, bidding increments, and the 
maximum bid. 

(g) Reports on sale and finalizing 
foreclosure . Immediately after a 
foreclosure sale at which the State 
Director has designated a person to bid 
on behalf of the Government, the 
servicing official will furnish the State 
Director a report on the sale. The Slate 
Director will forward a copy of this 
report to OGC and, for MFH loans, to 
the National Office. Based on OCC's 
instructions, a State supplement will 
provide a detailed outline of actions 
necessary to complete the foreclosure. 

§5 1055.15-1955.17 (Reserved! 

§ 1955.18 Actions required after 
acquisition of proparty. 

(a) Reporting acquisition. When real 
or chattel property is acquired by the 
Government, the servicing official will 
prepare and distribute Form Fmi LA 
1955-3. “Advice of Property Acquired," 
or Form FmHA 1965-19. “Multiple 
Family Housing Advice of Mortgaged 
Real Estate Acquired" according to the 
FMI immediately after a voluntary 
conveyance is closed a foreclosure sale 
is completed or property is acquired by 
any other means. The date of acquisition 
will be the date the deed to the 
Government is recorded for a voluntary 
conveyance; the date of the foreclosure 
sale: or for chattels, the date the bill of 
sole (and title, If applicable) U executed 
transferring ownership to FmHA. Form 
FmHA 1955-3 or Form FmHA 1965-19 
will be submitted promptly without 
waiting for the final report on sale from 
OGC where required. The State Director 
will assign an advice number to the 
property and complete distribution 
according to the FMI. For MFH loans, 
the State Director will forward a copy of 
Form FmHA 1965-19 to the National 
Office for monitoring purposes. For MF11 
projects with rental assistance. Form 
FmllA 1914-55, “Multiple Family 
Housing Transfer of Rental Assistance," 
must be attached to Form 1965-19 
indicating the status of the rental 
assistance while the property is in 
inventory. 

(b) Existing lease . If property acquired 
by FmHA is under an existing written 
lease, a copy of the lease will be 
attached to Form FmHA 1955-3 or Form 
FmHA 1965-19. Any oral lease in effect 
will be reduced to writing on Form 
FmHA 1955-20, “Lease of Real 
Property." The finance Office will 
establish a lease account in the lessees 
name. If an existing lease if terminated 
by foreclosure, a new lease may be 
considered pursuant to § 1955.66 of 
Subpart B of Part 1955 of this chapter. 


except for MFH property for which 
leasing as a project is generally not 
authorized. 

(1) The servicing official will notify 
the lessee in writing that the 
Government has acquired the former 
lessor's rights under the lease and direct 
the lessee to remit all payments to 
FmHA. Receipts for collections will 
read: “Lease proceeds from property 
formerly owned by (borrower’s name 
and case number) and leased to 
(lessee’s name)." All lease proceeds 
collected will be remitted according to 
FmHA Instruction 1951-B (available in 
any FmHA office). 

(2) Payments under an existing lease 
which were due and payable befxue the 
date the property is acquired will be 
applied to any unsatisfied balance on 
the FmHA account. If there is a surplus, 
the Finance Office will forward a refund 
check payable to the former borrower to 
(he County or District Office for delivery 
to the former borrower. 

(3) Payments under an existing lease 
which arc due and payable after the 
date the property is acquired will be 
applied to the lease account. 

(c) Existing management agreement. 
For MFH. if a property is being managed 
prior to acquisition on behalf of the 
borrower, the State Director will request 
the assistance of the National Office in 
determining if the agreement should be 
cancelled or extended In any event, 
management services should be 
obtained as soon as possible in 
accordance with § 1955.65 of Subpart B 
of Part 1955 of this chapter. 

(d) Inventory account. The Finance 
Office will establish un inventory 
account under the Advice Number 
assigned by the State Director. The 
value of the property entered Into the 
inventory account will be the lesser of 
market value as of the date acquired 
(loss outstanding liens if the property 
was acquired subject to any liens) or the 
gross investment as defined in 

§ 1955.15(f)(4) of this subpart, excluding 
SFH subsidy granted and principal 
reduction attributed to subsidy. 

(e) Credit to the borrower's account or 
foreclosure judgment account 

(1) For SF11 accounts. When FrniiA 
acquired the property, the account will 
be satisfied unless: 

(1) In a voluntary conveyance case 
where the debt exceeds the market 
value of the property and the borrower 
is not released from liability, in which 
case the account credit will be the 
market value (less outstanding liens if 
any); or 

(ii) In a foreclosure where the bid is 
less than the account balance and a 
deficiency judgment will be sought for 


the difference, in which case the account 
credit will be the amount of FmHA s bid 

(2) Far all types of accounts other 
than SFH. When FmHA acquired the 
property, the account credit will be as 
follows: 

fi) In a voluntary conveyance case. 

(A | Where the market value of the 
property equals or exceeds the debt or 
where the borrower is released from 
liability for any difference, the account 
will be satisfied. 

(B) Where the debt exceeds the 
market value of the property and the 
borrower ia not released from liability, j 
the account credit will be the market 
value (less outstanding liens, if any). 

(il) In a foreclosure, the account credit 
will be the amount of FmHA'a bid 
except when incremental bidding ns 
provided for in J 1955.15(f)(6)(H) of this 
subpart was used, in which case the 
account credit will be the maximum bid 
that was authorized by the State 
Director. 

(3) For all types of accounts when 
FmHA did not acquire the property TV I 
sale proceeds will be handled in 
accordance with applicable State laws I 
with the advice and assistance of OGC I 
including remittance of funds, 
application of the borrower's account 
credit, and disbursement of any funds a I 
excess of the amount due FmHA 

(4) In cases where FmHA acquired 
security property by means other than I 
voluntary conveyance or foreclosure, b I 
these cases, such as conveyance by a 
bankruptcy trustee or by Court Ortlr;, I 
the account credit will be as follows 

(i) If the market value of the acquired I 
property equals or exceeds the debt, thr I 
account will be satisfied. 

(ii) If the debt exceeds the market I 
value of the acquired property, the I 
account credit will be the market val* I 

# (f) Unsatisfied account. Unsatisfied | 
account balances will be settled in I 
accordance with Part 1664 of this I 
chapter (Fmi IA Instruction 456.1) or it# I 
account will be reclassified to I 

collection-only by submitting Form 1 
FmHA 404-1. “Case Reclassified bon/* I 
the Finance Office. After reclassificatwcl 
to col lection-oniy, Form FmHA 45046 I 
“Advice of Borrower’s Change of I 
Address or Name." or for MFH. Form I 
FmHA 1944-54, “Multiple Family I 
Housing Change of Borrower Name/ I 
Case Number/Project Number/I^n I 
Number." will be submitted to the I 
Finance Office to furrnsh the borrow** | 
new address, if known. Collection I 
accounts will bo serviced in acconiiatf* 
with § 1951.7 of Subpart A of Pe*t 1®! I 
of this chapter. I 

(g) Deficiency judgment When a I 
deficiency judgment is to be sought. th* ■ 
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State Director will initiate action 
pursuant to 5 1962.49 of Subpart A of 
Part 1962 of this chapter. When a 
judgment is obtained the State Director 
will prepare and distribute Form FmHA 
1962-20 which will establish a judgment 
account to be serviced pursuant to 
j 1962.49(e) of Subpart A of Part 1962 of 
this chapter. For MFH cases, the State 
Director should contact the MFH Unit in 
the Finance Office for instructions on 
altering Form 1902-20 to the 
requirements of the Automated Multiple 
Family Housing Account System 
(AMAS). If attempts to obtain a 
judgment are not successful, the 
remaining debt will be settled or 
serviced pursuant to { 1951.7 of Subpart 
A of Part 1951 of this chapter. 

11955.19 (Reserved) 

| f1955.20 Acquisition of chattel property. 

Every effort will be made to avoid 
acquiring chattel property by having the 
borrower or FmHA liquidate the 
property according to Subpart A of Part 
1962 of this chapter and apply the 
proceeds to the borrower’s account(s). 
Methods of acquisition authorized are: 

In) Purchase at the following types of 
sale: 

(1) Execution sale conducted by the 
C S. Marshal, sheriff or other party 
acting under Court order to satisfy 
judgment liens. 

(2) FmHA foreclosure sale conducted 
by the U.S. Marshal or sheriff in States 
where a State Supplement provides for 
wles to be conducted by them. 

(3) Sale by trustee in bankruptcy. 

(•*) Public sale by prior lienholder. 

| (5) Public sale conducted under the 
terms of Form FmHA 455-4, “Agreement 
|>r Voluntary Liquidation of Chattel 
Security,*’ the power of sale in security 
agreements or crop and chattel 
Mortgage, or similar instrument, if 
iuthorized by State Supplement. 

|b) Voluntary conveyance. Voluntary 
conveyance of chattels will be accepted 
only when the borrower can convey 
ownership free of other liens and the 
borrower can be released from liability 
under the conditions set forth in 
9 1955 10(f)(2) of this subpart. Payment 
Nother lienholders' debts by FmHA in 
prder to accept voluntary conveyance of 
Knattels is not authorized. 

I (1) Offer. The borrower's offer of 
holuntury conveyance will be made on 
y £ rm FniHA 1955-1. If it is determined 
[p conveyance offer can be accepted. 
F" borrower will execute a bill of sale 
Itemizing each item of chattel property 
Ibf ing conveyed and will provide titles to 
Pchicles or other equipment, where 
PPpbcable. 


(2) Acceptance of offer and release 
from liability . Before accepting an offer 
to convey chattels to FmHA, the 
concurrence of the State Director must 
be obtained. When chattel security is 
voluntarily conveyed to the Government 
and the borrower and cosigner(s), if any. 
are to be released from liability, the 
servicing official will stamp the note(s) 
will be stamped “Satisfied by Surrender 
of Security and Borrower Released from 
Liability". The servicing official is 
authorized to sign the release of liability 
statement except when the FmHA debt 
secured by the chattels less their market 
value exceeds $25,000. the release of 
liability statement must be signed by the 
Administrator. Form FmHA 1955-1 will 
be executed by the servicing official 
showing acceptance by the Government, 
and the satisfied note(s) and a copy of 
Form FmHA 1955-1 will be furnished to 
the borrower. 

(3) Release of lien(s). When an offer 
has been accepted as outlined in 
paragraph (b)(2) of this section, the 
servicing official will release any liens 
of record which secured the satisfied 
indebtedness. 

(4) Rejection of offer. If it is 
determined an offer of voluntary 
conveyance will not be accepted, the 
servicing official will Indicate on Form 
FmHA 1955-1 that the offer is rejected, 
execute the form, and furnish a copy to 
the borrower. 

(c) Attending sales. The servicing 
official will: 

(1) Attend all sales described in 
paragraph (a)(5) of this section unless an 
exception is authorized by the State 
Director because of physical danger to 
the FmHA employee or adverse 
publicity would be likely. 

(2) Attend public sales by prior 
lienholders when the market value of 
the chattel property is significantly more 
than the amount of the prior lien(s). 

(3) Obtain the advice of the State 
Director on attending sales described in 
paragraphs (a) (1). (2). and (3) of this 
section. 

(d) Appraising chattel property. Prior 
to the sale, the servicing official will 
appraise chattel property using Form 
FmHA 440-21. “Appraisal of Chattel 
Property.** 

(e) Abandonment of security interest. 
The State Director may authorize 
abandonment of the Government's 
security interest when chattel property, 
considering costs of moving or 
rehabilitation, has no market value and 
obtaining title would not be in the best 
interest of the Government. 

(0 Bidding at sale. 

(1) The servicing official is authorized 
to bid at sales described in paragraph 
(a) of this section. Ordinarily, only one 


bid will be made on items of chattel 
security unless the State Director 
authorizes incremental bidding. Bids 
will be made only when no other party 
bids or when it appears bidding will 
stop and the property will be sold for 
less than the amount of the 
Government's authorized bid. When the 
State Director determines attendance of 
an FmHA employee might pose physical 
danger, a written bid may be submitted 
to the party holding the sale. The bid(s) 
will be the lesser of: 

(1) The market value of the item(s) less 
the estimated costs involved in the 
acquisition, care, and sale of the item(s) 
of security; or 

(ii) The unpaid balance of the 
borrower’s secured FmHA debt plus 
prior liens, if any. 

(2) Bids will not be made in the 
following situations unless authorized 
by the State Director 

(i) When chattel property under prior 
lien has a market value which is not 
significantly more than the amount 
owed the prior lienholder. If FmHA 
holds a junior lien on several items of 
chattel property, advice should be 
obtained from the State Director on 
bidding. 

(ii) After sufficient chattel property 
has been bid in by FmHA to satisfy the 
FmHA debt; prior liens, and cost of the 
sale. 

(iii) When the sale is being conducted 
by a lienholder junior to FmHA. 

(iv) At a private sale. 

(v) When the sale is being conducted 
under the terms of Form FmHA 455-3, 
“Agreement for Public Sale by 
Borrower.*’ 

(g) Payment of costs. Costs to be paid 
by FmHA in connection with acquisition 
of chattel property will be paid as 
outlined in 5 1955.5(d) of this subpart as 
recoverable costs. 

Note.—Payment of other lienholders' debts 
in connection with voluntary conveyance of 
chattels is not authorised. 

(h) Reporting acquisition of chattel 
property. Acquisition of chattel property 
will be reported by use of Form FmHA 
1955-3 prepared and distributed in 
accordance with the FML 

§ 1955.21 Exception authority. 

The Administrator may. in individual 
cases, make an exception to any 
requirement or provision of this subpart 
or address any omission of this subpart 
which is not inconsistent with the 
authorizing statute or other applicable 
law if the Administrator determines that 
the Government's interest would be 
adversely affected or the immediate 
health and/or safety of tenants or the 
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community are endangered if there is no 
adverse effect on the Government's 
interest. The Administrator will exercise 
this authority upon the request of the 
State Director with recommendation of 
the appropriate program Assistant 
Administrator or upon request initiated 
by the appropriate program Assistant 
Administrator. Requests for exceptions 
must be made in writing and supported 
with documentation to explain the 
adverse effect, propose alternative 
courses of action, and show how the 
adverse effect will be eliminated or 
minimised if the exception is granted. 

5 1955.22 State supplements. 

State Supplements will be prepared 
with the assistance of OGC as 
necessary to comply with State laws or 
only as specifically authorized in this 
regulation to provide guidance to FmHA 
officials. State supplements will be 
submitted to the National Office for post 
approval in accordance with FmHA 
Instruction 2006-B (available in any 
FnillA office). 

9ft 1955.23-1955.49 [Reserved] 

9 1955.50 OMB control number 

The collection of information 
requirements in this regulation have 
been approved by the Office of 
Management and Budget and assigned 
OMB control number 0575-0109. 

Subpart B—Management of Property 

ft 1955.51 Purpose. 

This subpart delegates authority and 
prescribes policies and procedures for: 

(a) Management of real property 
which has been taken into custody by 
the Farmers Home Administration 
(FmHA) after abandonment by the 
borrower. 

(b) Management of real and chattel 
property which is in FmHA's inventory. 

(c) Management of real and chattel 
property which was security for a 
guaranteed loan liquidated by FmHA (or 
which FmHA is in the process of 
liquidating). 

9 1955.52 Policy. 

Inventory and custodial real property 
will be effectively managed to preserve 
its value and protect the Government's 
financial interests. Properties owned or 
controlled by FmHA will be maintained 
so that they are not a detriment to the 
surrounding area and they comply with 
State and local codes. Generally. FmHA 
will continue operation of Multiple 
Family Housing (MFH) projects which 
are acquired or taken into custody. 
Servicing of reprossessed or abandoned 
chattel property is covered In Subpart A 
of Part 1962 of this chapter, and 


management of inventory chattel 
property is covered in ft 1955.80 of this 
subpart 

$1955.53 Definitions. 

As used in this subpart the following 
definitions apply: 

(a) CON ACT or CONACT property. 
Property acquired or sold pursuant to 
the Consolidated Farm and Rural 
Development Act (CONACT). Within 
this subpart, it shall also be construed to 
cover property which secured loans 
made pursuant to the Agriculture Credit 
Act of 1978; the Emergency Agricultural 
Credit Adjustment Act of 1978; the 
Emergency Agricultural Credit Act of 
1984; and other statutes giving 
agricultural lending authority to FmHA. 

(b) Contracting officer (CO). CO 
means an FmHA employee designated 
to enter into or administer contracts and 
make related determinations and 
findings. Only the CO and his/her 
designated representative are 
authorized to conduct official business 
with the contractor in administration of 
a contract 

(c) Custodial property. Borrower* 
owned real property and improvements 
which serve as security for an FmHA 
loan, having been abandoned by the 
borrowers, and of which FmHA has 
taken possession. 

(d) Government The United States of 
America, acting through the FmHA, U.S. 
Department of Agriculture. 

(e) Inventory property. Real and 
chattel property and related rights to 
which the Government has acquired 
title. 

(f) Loons to Individuals. Farm 
Ownership (FO). Soil and Water (SW). 
Recreation (RL), Land Conversation and 
Development (LCD), Economic 
Opportunity (EO). Operation (OL), 
Emergency (EM), and Economic 
Emergency (EE) whether to individuals 
or entities, herein referred to as Fanner 
Programs (FP) loans and Single-Family 
Housing (SFH), including both Sections 
502 and 504 loans. 

(g) Loons to organizations. 

Community Facility (CF). Water and 
Waste Disposal (WWD), Association 
Recreation. Watershed (WS), Resource 
Conservation and Development (RC&D), 
loans to associations for Irrigation and 
Drainage and other Soil and Water 
Conservation measures, loans to Indian 
Tribes and Tribal Corporations, Shift-in- 
Land-Use] Grazing Associations); 
Business and Industrial (B&l) to both 
individuals and groups. Economic 
Opportunity Cooperative (EOC). Rural 
Housing Site (RHS), Rural Cooperative 
Housing (RCH). and Rural Rental 
Housing (RRH) and Labor Housing (LH) 
to both individual ami groups. The 


housing-type loans identified here arc 
referred to in this subpart collectively as 
MFH loans. 

(h) Nonrecoverab/e costs. Costs 
incurred after Government acquisition 
of title to the property and charged to an 
inventory account. 

(i) Office of the General Counsel 
(OGC). The OGC U.S. Department of 
Agriculture, refers to the Regional 
Attorney or Attomey-in-Charge in an 
OGC field office unless otherwise 
indicated. 

(j) Recoverable costs. Costs charged 
to a borrower’s account paid or incurred 
prior to Government acquisition of the 
property. 

(k) Servicing official. For loans to 
individuals as defined in paragraph (f) 
of this section, the servicing official is 
the County Supervisor for all other 
types of loans except insured BA1, the 
servicing official is the District Director 
For insured B&l loans, the servicing 
official is the State Director. 

(l) Suitable property. Property that 
can be used to carry out the objective* 
of an FmHA loan programs with 
financing provided through that 
program. Inventory housing property 
located in an area whose designation 
has been changed from rural to nonrural 
and which is otherwise suitable 
property will be considered as if it wtrr 
still in a rural area. 

(m) Surplus property . Real or chattel 
property acquired pursuant to the 
CONACT and other Acts authorizing 
agricultural lending as defined in 
paragraph (a) of this section that i* not 
suitable for sale to eligible applicants It 
also includes suitable CONACT 
property which is not sold within 3 
years after acquisition. 

(n) Unsuitable property. Property 
acquired pursuant to the Housing Act of 
1949 that is unfit for a borrower to c^rry 
out the objectives of an FmHA loan 
program; for example, a dwelling that 
cannot be feasibly repaired to meet 
FmHA property standards for existing 
construction as adopted by FmHA in 
Subpart A of Part 1924 of this chapter ft 
may be an otherwise-suitable SFH 
property which is so poorly located It 
will not serve as an adequate res i dentil 
unit or an older home which is 
excessively expensive to heat and 
maintain. 

ft 1955.54 Red€l*gatlon of authority 

Authorities will be redelegated to \kt 
extent possible, consistent with progrd 
objectives and available resources 

(a) The State Director may reddest* 
in writing, any authority delegated to 
the State Director in this subpart. unM 
specifically excluded, to a Program 
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Chief. Program Specialist, or Property 
Management Specialist on the State 
Office staff. 

(b I The District Director may 
nedelegate. in writing, any authority 
debated to the District Director in this 
lubpart to an Assistant District Director 
or District Lean Specialist Authority of 
District Directors in this subpart applies 
to Area Loan Specialists in Alaska, 

Island Directors in Hawaii, and the 
Director for the Western Pacific 
Territories. 

(c) The County Supervisor may 
redelegate, in writing, any authority 
delegated to the County Supervisor in 
this subpart to an Assistant County 
Supervisor, CS-7 or shove, who Is 
determined by the County Supervisor to 
bf qualified. Authority of County 
St! 111 'rvisors in this subpart applies to 
Area Loan Specialists in Alaska. Island 
Directors in Hawaii, and the Director for 
the Western Pacific Territories. 

$ 19S5.5& Taking abandoned real or 
chatttl property into custody and related 

actions, 

(a I Determination of abandonment 
When It appears a borrower has 
ubiir.doned security property, the 
•ervicing official shall make a diligent 
attempt to locate the borrower to 
determine what the borrower s 
intentions are concerning the properly. 
This includes making inquiries of 
neighbors, checking with the Postal 
Service, utility companies, employerf*) if 
known, and schools, if the borrower has 
children, to see if the borrower's 
whereabouts can be determined and an 
address obtained. A State Supplement 
mty be issued if necessary to further 
define "abandonment" based on State 
law. If the borrower Is not occupying or 
it not in possession of the property but 
has it listed for sale with a real estate 
broker or has made other arrangements 
for it care or sale, it will not be 
considered abandoned so long as it is 
adequately secured and maintained, and 
the case will be handled in accordance 
with § 1872.17 of Subpart A of Part 1872 
of this chapter (FmliA Instruction 465.1. 
paragraph XVII). or \ 1965.75 of Subpart 
fi of Part 1965 of this chapter. If the 
borrower has made no effort to sell the 
property and can be located, an 
opportunity to voluntarily convey the 
property to the Government will be 
offered the borrower in accordance with 
11995.10 of Subpart A of Part 1955 of 
Ihis chapter. 

lb) Taking security property into 
TsiHA custody . When security property 
udetermined to be abandoned the 
nmmng record in the borrower's Hie will 
be fully documented with the facts 
*ub&tuntiating the determination of 


abandonment, and the servicing official 
shall proceed as follows without delay: 

(1) For loans to individuals, if there 
are no prior liens, or if a prior lienholder 
will not take the measures necessary to 
protect the property, the County 
Supervisor shah take custody of the 
property, and a problem case report will 
be prepared recommending foreclosure 
in accordance with S 1995.15 of Subpart 
A of Part 1955 of this chapter, unless the 
borrower can be located and voluntary 
liquidation accomplished. 

(2) For MFH loans, if there are no 
prior liens, the District Director will 
immediately notify the State Director, 
who will request guidance from OGC 
and may also request advice from the 
National Office. The State Director, with 
the advice of OGC. will advise the 
borrower by writing a letter, certified 
mail, return receipt requested, at the 
address currently used by Finance 
Office, outlining proposed actions by 
FmliA to secure, maintain, and operate 
the project. 

(i) If the unpaid loan balance plus 
recoverable costs do not exceed the 
State Director's loan approval authority, 
the State Director will authorize the 
District Director to take custody of the 
property, make emergency repairs if 
necessary to protect the Government's 
interest, and will advise how the 
property is to be managed in accordance 
with Subpart C of Part 1830 of this 
Chapter. 

(ii) If the unpaid loan balance plus 
recoverable costs exceed the State 
Director's loan approval authority, the 
State Director will refer the case to the 
National Office for advice on emergency 
actions to be taken. The docket will be 
forwarded to the National Office with 
detailed recommendations for 
immediate review and authorization for 
further action, if requested by the MFH 
staff. 

(ili) Costs incurred in connection with 
procurement of such things as 
management services and obtaining 
audits of the borrower's accounts will 
be handled in accordance with FmILA 
Instruction 1955-D (available in any 
FmHA office). 

(iv) The District Director will prepare 
a problem case report to initiate 
foreclosure in accordance with f 1955.15 
of Subpart A of Part 1955 of this Chapter 
and submit the report to the State 
Director along with a proposed plan for 
managing the project while liquidation is 
pending. 

(3) For organization loans other than 
MF1L if there are no prior liens, the 
District Director will immediately notify 
the State Director that the property has 
been abandoned and recommend action 
which should be taken to protect the 


Government's interest After obtaining 
the advice of OGC and the appropriate 
staff in the National Office, the State 
Director may authorize the District 
Director to take custody of the property 
and give instructions for immediate 
actions to be taken as necessary. The 
District Director will prepare a Report 
on Servicing Action (Exhibit A of 
Subpart E of Part 1951 of this chapter) 
recommending that that foreclosure be 
initiated in accordance with ( 1955.15 of 
Subpart A of Part 1955 of this chapter 
and submit the report to the Stale 
Director, along with a proposed plan for 
management and/or operation of the 
project while liquidation is pending. 

(c) Protecting custodial property. The 
FmliA official who takes custody of 
abandoned property shall take the 
actions necessary to secure, maintain, 
preserve, lease, manage* or operate the 
property. 

(1) Noosecurity personal property on 
premises: If a property has been 
abandoned by a borrower who left 
nonsecurity personal property on the 
premises, the personal property will not 
be removed and disposed of before the 
real property is acquired by the 
Government If the premises are in a 
condition which presents a fire, health 
or safety hazard, but also contains items 
of value, only the trash and debris 
presenting the hazard will be removed. 
The servicing official may request 
advice from the State Director as 
necessary. The servicing official shall 
check for liens on nonsecurity personal 
property left on abandoned premises. If 
there is a known lienholder(s). the 
licnholderf*) will be notified by certified 
mail, return receipt requested, that the 
borrower has abandoned the property 
and that FmHA has taken the real 
property into custody. Actions by FmHA 
must not damage or jeopardize 
livestock, growing crops, stored 
agricultural products, or any other 
persona! property which is not FmHA 
security. 

(2) Repairs to custodial property. 
Repairs to custodial property will be 
limited to those which are essential to 
prevent further deterioration of the 
property. Expenditures in excess of an 
aggregate of $1,000 per property must 
have prior approval of the State 
Director. 

(d) Costs and income. Expenditures 
will be charged to the borrower's 
account as recoverable costs. Income 
from the property will be remitted 
according to FmHA Instructions 1951-B 
(available in any FmHA office) and 
applied to the borrower's account as an 
extra payment. Payment for advances 
made by FmHA while the property is 
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owned by the borrower will be made by 
preparation of SF-1034, “Public Voucher 
for Purchases and Services Other than 
Personal*" for taxes, assessments, 
utilities, other similar costs, or Form 
FmHA 120-10, “Solicitation, Quotation, 
Purchase Order. Inspection, and 
Invoice,** for securing the property, 
maintenance, essential repairs, and 
management services obtained pursuant 
to FmHA Instruction 1955-D (available 
in any FmHA office). In either case. 

Form FmHA 2024-1, “Miscellaneous 
Payment System,” will be prepared and 
distributed according to the Forms 
Manual Insert (FMI) for payment 
according to FmHA Instruction 2024-P 
(available in any FmHA office). 

§ 1955.56 Real property located In Coastal 
Barrier Resources System (CBRS). 

(a) Approval off idols scope of 
authority. Any action that is not in 
conflict with the limitations set forth in 
paragraphs (a)(1), (a)(2), or (a)(3) of this 
section shall not be undertaken until the 
approval official has consulted with the 
appropriate Regional Director of the U.S. 
Fish and Wildlife Service and the 
Regional Director concurs that the 
proposed action does not violate the 
provisions of the Coastal Barrier 
Resources Act (CBRA). Pursuant to the 
requirements of the CBRA. and except 
as specified in paragraphs (b) and (c) of 
this section, no maintenance or repair 
action may be taken for property 
located within a CBRS where: 

(1) The action goes beyond 
maintenance, replacement in-kind, 
reconstruction, or repair and would 
result in the expansion of any roads, 
structures or facilities. Water and waste 
disposal facilities as well as community 
facilities may be improved to the extent 
required to meet health and safety 
requirements but may not be improved 
or expanded to serve additional users, 
patients, or residents; 

(2) The action is inconsistent with the 
purposes of the CBRA: or 

(3) The property to be repaired or 
maintained was initially the subject of a 
financial transaction that violated the 
CBRA. 

(b) Administrator's review. Any 
proposed maintenance or repair action 
that does not conform to the 
requirements of paragraph (a) of this 
section must be forwarded to the 
Administrator for review and approval. 
Approval will not be granted unless the 
Administrator determines, through 
consultation with the Department of the 
Interior, that the proposed action does 
not violate the provisions of the CBRA. 

(c) Emergency provisions. In 
emergency situations to prevent 
imminent loss of life, imminent 


substantial damage to the inventory 
property or the disruption of utility 
service, the approval official may take 
whatever minimum steps are necessary 
to prevent such loss or damage without 
first consulting with the appropriate 
Regional Director of the U.S. Fish and 
Wildlife Service. However, the Regional 
Director must be immediately notified of 
any such emergency action. 

§§ 1955.57-1955.59 (Reserved) 

§ 1955.60 Inventory real property subject 
to redemption by the borrower. 

If inventory property is subject to 
redemption rights, the State Director, 
with prior approval of OCC, will issue a 
State Supplement giving guidance 
concerning the former borrower’s rights, 
whether or not the property may be 
leased or 9old by the Government, 
payment of taxes, maintenance, and any 
other items OGC deems necessary to 
comply with State laws. If the former 
borrower with redemption rights has 
possession of the property or has a right 
to lease proceeds, FmHA will not lease 
the property until the redemption period 
has expired unless the State Director 
obtains prior authorization from OGC. 
Further guidance on sale subject to 
redemption rights is set forth in 
§ 1955.138 of Subpart C of Part 1955 of 
this chapter. 

§ 1955.61 Eviction of persons occupying 
inventory real property or dispossession of 
persons In possession of chattel property. 

Advice and assistance will be 
obtained from OGC when eviction from 
realty or dispossession of chattel 
property action is necessary. Where 
State laws permit and OGC has given 
authorization, eviction may be effected 
through State courts rather than Federal 
courts. In those cases, a State 
Supplement will be issued to provide 
explicit instructions. For MFH, eviction 
applies to tenants and will be handled in 
accordance with Subpart L of Part 1944 
of this Chapter and with the terms of the 
tenant’s lease. If no written lease exists, 
the State Director will obtain advice 
from OGC. 

§ 1955.62 Removal and disposition of 
nonsscurlty personal property from 
Inventory real property. 

If the former borrower has vacated 
the inventory' property but left items of 
value which do not customarily pass 
with title to the real estate, such as 
furniture, personal effects, and chattels 
not covered by an FmHA lien, the 
personal property will be handled as 
outlined below unless otherwise 
directed by a State Supplement 
approved by OGC which is necessary to 
comply with State law. For MFH. the 


removal and disposition of nonsecunty 
personal property will be handled in 
accordance with the tenant's lease or 
advice from OGC. When property is 
deemed to have no value, it is 
recommended that it be photographed 
for documentation before it is disposed 
of. The FmHA official having custody of 
the property may request advice from 
the State Office staff as necessary. 
Actions to effect removal of items of 
value from inventory property shall be 
as follows: 

(a) Notification to owner or 
lienholder. The servicing official will 
check the public records to see if there it 
a lien on any of the personal property. 

(1) If there is a lien(s) of record, the 
servicing official will notify the 
lienholderfs) by certified mail, return 
receipt requested, that the personal 
property will be disposed of by FmHA 
unless it is removed from the premises 
within 7 days from the date of the letter. 

(2) If there are no liens of record, or if 
a lienholder notified in accordance with 
paragraph (a)(1) of this section fails to 
remove the property within the time 
specified, the servicing official will 
notify the former borrower at the last 
known address by certified mail, return 
receipt requested, that the personal 
property remaining on the premises will 
be disposed of by FmHA unless it is 
removed within 7 days from the date of 
the letter. If no address can be 
determined, a copy of the letter should 
be posted on the front door of the 
property and documentation entered in 
the running record of the FmHA file. 

(b) Disposal of unclaimed persona! 
property. If the property is not removed 
by the former borrower or a lienholder 
after notification as outlined in 
paragraphs (a)(1) and (a)(2) of this 
section, the servicing official shall list 
the items with clear description, 
estimated value, and indication of which 
are covered by a lien, if any, and submit 
the list of the State Director with a 
request for authorization to have the 
items removed and disposed of. Based 
on advice from OGC, the State Director 
will give authorization and provide 
instructions for removal and disposal of 
the personal property. If approved by 
OGC, the property may be disposed of 
as follows: 

(1) If a reasonable amount can likely 
be realized by FmHA from sale of the 
personal property, it may be sold at 
public sale. Items under lien will be sold 
first and the proceeds up to the amount 
of the lien paid to the lienholder(s) less a 
pro rata share of the sale expenses 
Proceeds from sale of items not under 
lien and proceeds in excess of the 
amount due a lienholder will be remitted 
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according to FmllA Instruction 1951-D 
available In any FtnHA office) and 
sppiied in the following older 
|t) To the inventory accotmt up to the 
innouni of expenses incurred by the 
Government in connection with sale of 
the personal property (such as 
adv ertising and auctioneer, if used). 

(:i| To an unsatisfied balance on the 
FmllA loan account, if any. 

(iii) To the borrower, if where*bouts 
ts known. 

(2) If personal property is not sold, a 
mover or hauler may be authorized to 
take the items for moving costs: or, if 
m essary. payment may be made by 
use of Form FmllA 120-10 to contract 
far its removaL 

(f t Payment of costs. Upon payment 
of all Expenses incurred by the 
Government in connection with the 
personal property. FmllA will allow the 
fanner borrower or a lienholder access 
to the property to reclaim the personal 
property at any time prior to its 
disposal. 

(d] Removal of abandoned motor 
vehicles from in ventory property. Since 
State laws vary concerning disposal of 
abandoned motor vehicles, the State 
Director shall, with the advice of OGC. 
b'ue a State Supplement outlining the 
method to be followed which will 
comply with applicable State laws. 

J 1955.63 Suftsbmty determination. 

As soon as real property is acquired, a 
determination must be made as to 
whether or not the property is suitable 
for program purposes. The suitability 
determination will be recorded in the 
running record of the case file. 

(a) Property other than housing. 

Property which secured loans or was 
acquired under the CONACT will be 
classified as "suitable** or "surplus." 
Properties acquired under the CONACT 
which ere originally classified as 
tuitablc! may be reclassified as surplus 
because of physical damage which 
occurs or change in economic conditions 
*bich affect its suitability for program 
purposes; and, if not sold within 3 years 
after ac quisition, it must be declared 
surplus. If the property is offered for sale 

nirplus and the purchaser is eligible 
for FmHA program assistance, it may be 
reclassified as suitable if it is m fact 
witabfe for program purposes. 

(b) Housing property . Property' which 
secured housing loans will be classified 
41 “suitable" or "unsuitable** except for 
Mfli property acquired by voluntary 
conveyance when the value was less 
than the deb! and the borrower was not 
released from liability, which must be 
classified and disposed of under the 
CONACT provisions. Location, size, 
dttbm. possible health and safety risks 


to occupants, and functional and 
economic obsolescence must be 
considered in determining suitability. It 
is not Intended to classify an otherwise- 
suitable dwelling as unsuitable simply 
because it contains more than 1400 
square feet of living area or design 
features which would not be permitted 
in a new dwelling oi an existing 
dwelling not in the FmHA program. 
Although a property can be made 
suitable, repairs necessary to render it 
so must be economically feasible. 
Ordinarily, the cost of repairs should 
enhance the value so that the return on 
investment will be as great or greater 
than it would be if the repairs were not 
made. SFH property originally classified 
as suitable may be reclassified 83 
unsuitable if physical damage occurs 
which is not economically feasible to 
repair. Where a SFH property is situated 
on land in excess of a minimum 
adequate site as defined in {1944.11 of 
Subpart A of Part 1944 of this chapter, a 
determination must be made as to 
whether the excess land can serve as a 
minimum adequate site for another 
dwelling. It is not intended to classify an 
otherwise-suitable dwelling as 
unsuitable solely because if is situated 
on more than a minimum adequate site. 
Consideration must be given to such 
things as zoning requirements, road or 
street access, and marketability of 
portions separately, if subdivided. If the 
excess land cannot be sold separately 
as a minimum adequate site for another 
dwelling, the property may be sold as a 
single tract to an eligible applicant. 
Surveys required to divide tracts will be 
obtained by contract in accordance with 
FmHA Instruction 1955-D (available in 
any FmHA office) and charged to the 
inventory account as a nonrecoverable 
cost 

(c) Authority for determining 
suitability .— (1) County Supervisor. The 
County Supervisor will determine 
suitability of SFH and farm property, 
with the advice of the District Director 
or State Director if the County 
Supervisor is uncertain of the proper 
classification. 

(2) District Director. The District 
Director will assist the County 
Supervisor in determining suitability of 
SFH and farm property as provided in 
paragraph (c)(1) of this section. 

(3) State Director. The State Director 
will determine suitability of all types of 
property other than farm or SFH with 
the recommendations of the District 
Director and will make the 
determination on farm or SFH property 
when requested to do so. 


$ 1955.64 Securing, maintaining, and 
repairing inventory property 

When property is acquired, the 
servicing official shall inspect the 
property and take the necessary steps to 
see that it is secured and maintained. 
"NO TRESPASSING," "FOR SALE.” or 
other appropriate signs may be posted 
on the property at the discretion of the 
responsible official. The servicing 
official is responsible for initialing 
actions to assure that the value of 
inventory property is preserved. 

Property will not be allowed to stand 
unsecured and unmanaged Substantial 
improvement or repair of property 
located in a flood or mudslide hazard 
area is subject to the limitations 
outlined in Exhibit C. Paragraph 3(b) (1) 
and (2) of Subpart G of Part 1940 of this 
chapter, and $ 195556 of this subpart. 

(a) Bosk repair policies. Repair 
policies for various property types are: 

(1) SFH. SFH inventory property 
which is suitable for retention in the 
program will be repaired, renovated, 
and/or improved as necessary to meet 
program standards for existing housing, 
to enhance buyer appeal, and to make 
the maximum recovery on the 
Government's investment with the 
objective being to sell the property at 
the earliest possible time. Attention 
should be given to the interior and 
exterior of the structure^). landscaping, 
driveways, walks, and other site 
development in order to have a 
desirable property. Exceptions to this 
policy are authorized only when a 
prospective buyer has indicated a 
willingness to buy "as is" and make 
needed repairs with his/her own 
resources or with a subsequent loan 
made simultaneously with the credit 
sale, or when the property is likely to be 
vandalized before it can be sold. 
Unsuitable property which does not 
meet the "decent, safe, and sanitary” 
(DSS) standards outlined in { 1955.103(0 
of Subpart C of Part 1955 of this chapter 
will be re parted to meet those standard* 
when economically feasible; otherwise, 
the restrictions on occupancy as set 
forth in { 1955.116 of Subpart C of Part 
1955 of this chapter will apply. To be 
economically feasible, repairs should 
increase the expected "as is" price by at 
least the cost of the repairs. 

(2) MFH. MFH property should be 
evaluated to determine if repairs arc 
necessary or if a prospective buyer may 
wish to rehabilitate the property nfier 
purchasing it in "as is** condition- 
property which does not meat the DSS 
standards outlined in { 1955.103(f) of 
Subpart C of Part 1955 of this chapter (a 
subject to the occupancy restrictions set 
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forth in 5 1955.116 of Subpart C of Part 
1955 of this chapter. 

(3) Farm property. Only the farm 
service buildings and facilities typically 
essential for the type of farming in the 
urea will be repaired, renovated, and/or 
improved us necessary to place in 
saleable condition. Conservation of soil, 
water, and forest resources will be 
considered and actions will be taken to 
correct severe problems upon advice of 
the Soil Conservation Service (SCS). 
Chattel property will be managed as 
outlined in § 1955.80 of this subpart. 

(4) Property other than housing and 
farms . Each property will be evaluated 
individually to determine whether 
repairs should be made or the property 
offered for sale “as is." The State 
Director will obtain advice from the 
appropriate division in the National 
Office as necessary in making these 
determinations. 

(b) Program authority. (1) The County 
Supervisor and District Director have 
program authority to approve 
expenditures for securing, maintaining, 
and repairing inventory properties in an 
aggregate amount not to exceed $15,000 
per property. If expenditures in excess 
of $15,000 per property are necessary 
and are economically feasible, the 
servicing official may request additional 
program authority from the State 
Director, outlining the purpose(s) for 
which the additional monies will be 
spent. 

(2) The State Director or any member 
of State Office staff duly designated by 
the State Director, has unlimited 
program authority to approve 
expenditures in connection with 
inventory property. 

(c) Contracting authority. All 
contracts for securing, maintaining, and 
repairing inventory property will be 
handled in compliance with FmliA 
Instruction 1955-D (available in any 
FmHA office), subject to the limitations 
assigned to each position in FmliA 
Instruction 2024-A (available in any 
FmliA office). Costs incurred under this 
section will be charged to the inventory 
account as nonrecoverable costs. 

§ 1955.65 Management of Inventory and/ 
or custodial real property. 

(a) Authority.— (1) County Supervisor. 
The County Supervisor, with the 
assistance of the District Director and 
State Office program staff as necessary, 
will select the management method(s) 
used for property which secures (or 
secured) loans to individuals as defined 
in this subpart. 

(2) State Director. The State Director 
will select the management method to 
be used for property which secures (or 
secured) loans to organizations as 


defined in this subpart. The State 
Director shall also provide guidance and 
ossistance to County Supervisors and 
District Directors as necessary to insure 
that property under their jurisdiction is 
effectively managed. 

(b) Management methods. 
Management methods and requirements 
will vary depending on such things as 
the number of properties involved, their 
density of location, and market 
conditions. Management tools which 
may be used effectively range from 
contracts to secure an individual 
property, have the grass cut, or 
winterize a dwelling: a simple 
management contract to provide 
maintenance and other services on a 
group of properties (including but not 
limited to specification writing, 
inspection or repairs, and yard and 
directional signs and their installation), 
or manage an MFH project; blanket- 
purchase arrangement contracts to 
obtain services for more than one 
property; to a broad-scope management 
contract with a real estate broker or 
management agent which may include 
inspection and specification-writing 
services, making simple repairs, 
obtaining lessees, collecting rents, 
coordination with listing brokers in 
marketing the properties, and effecting 
eviction of tenants when necessary. A 
contractor may handle evictions only 
where State laws permit the contractor 
to do so in his/her own name; a 
contractor may not pursue eviction in 
the name of the Government (FmHA). 
Custodial property may be managed in 
the same manner as inventory property 
except that it may be leased only if it is 
habitable without repairs in excess of 
those authorized in } 1955.55(c) of this 
subpart. Farm or organization property, 
such as rental housing and community 
facilities, may be operated under a 
management contract if the State 
Director has determined it is appropriate 
to have the property in operation. In any 
case, the primary consideration in 
selecting the method of management to 
be used is to protect the Government's 
interest. If property to be operated or 
leased under a management contract is 
located in an area identified by the 
Federal Insurance Administration as a 
special flood or mudslide hazard area, 
lessees or tenants must be notified to 
that effect in accordance with 

S 1955.66(d) of this subpart. A 
management contract which covers 
property in such a hazard area may 
provide for the contractor to issue the 
required notices. 

(c) Obtaining sendees for 
management and/or operation of 
properties. Services for management, 
repair, and/or operation of properties 


will be obtained by contract in 
accordance with FmHA Instruction 
1955-D (available in any FmHA office), 

(1) Management contracts. 
Management contracts are flexible 
instruments which may be tailored to 
meet the specific needs of almost any 
situation involving custodial or 
inventory property. This type of contract 
may be used to manage and maintain 
SF11 properties, farms, and any other 
type of facility for which FmHA is 
responsible. Organize tion-type 
properties will be secured, maintained, 
repaired, and operated if authorized, in 
accordance with a management plan 
prepared by the District Director and 
approved by the State Director if the 
amount of total debt does not exceed 
the State Director's loan approval 
authority, or by the Administrator. For 
MFH this plan should follow the 
guidance provided by Subpart C of Part 
1930 of this chapter. An audit of the 
borrower's records may be required if 
recent financial information is not 
available. For MFH projects, tenant 
occupancy and selection will be in 
accordance with the occupancy 
standards set forth in Subpart C of Part 
1930 of this chapter. Tenants will be 
required to sign a written lease if one 
does not exist when the property is 
acquired or taken into custody. If a 
contract involves management of a MFH 
project with 5 or more units, or 5 or mor? 
single-family dwellings located in the 
same subdivision, the contractor must 
fumiBh Form HUD 935.2, "Affirmative 
Fair Housing Marketing Plan." Subject 
to FmHA's approval. 

(2) Authority to enter into 
management contracts, (i) The Couniy 
Supervisor may enter into a 
management contract for basic services 
involving farms or not more than 25 
single-family dwellings; however, the 
aggregate amount paid under a contract 
may not exceed the contracting 
authority limitation for County 
Supervisors outlined in FmHA 
Instruction 2024-A (available in any 
FmHA office). 

(ii) A District Director may enter into 
a management contract for basic 
maintenance and management services 
for a MFH project within the contracting 
authority outlined in FmHA Instruction 
2024-A (available in any FmHA office). 
The aggregate amount of any contract 
may not exceed that contracting 
authority. 

(iii) A CO in the State Office may 
enter into a management contract for 
basic services involving more than 25 
single-family dwellings, a more complex 
management contract for SFH property, 
or an appropriate contract for 
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management or operation of farm or 
orgir.ization type property. The 
aggregate amount paid under a contract 
may not exceed the contracting 
authority limitations for State Office 
itaff outlined in FmHA Instruction 2024- 
A (available in any FmHA office). 

(iv) If a proposed management 
contract will exceed the contracting 
luthority for State Office staff within a 
short time, a request for contract action 
will be forwarded to the Administrator, 
to the attention of the appropriate 
‘program division. 

(3) Specifications of services. All 
management contracts will provide for 
termination by either the contractor or 
th<? Government upon 30 days written 
notice. Contracts providing for 
management of multiple properties will 
also provide for properties to be added 
or removed from the contractor's 
assignment whenever necessary, such 
as when a property is acquired or taken 
into custody during the period of a 
contract or when a property is sold from 
inventory. If a contractor prepares 
repair specifications, that contractor will 
be excluded from the solicitation for 
making the repairs to avoid a conflict of 
interest If a management contract calls 
for specification writing services, a 
clause must be inserted in the contract 
prohibiting the preparor or his/her 
issoriates from doing the repair work. 

I Examples of both basic and more 
complex management contracts are 
included in Exhibit A to FmHA 
Instruction 1955-D (available in any 
FmHA office). 

(4) Costs. Costs incurred in 
management of property will be paid 
iccording to FmHA Instruction 2024-P 
(available in any FmHA office) by 
completion of Form FmHA 125-10 or SF- 
1034 and submission of Form FmHA 
2024-1 prepared and distributed 
fcxording to the FMls. For management 
of custodial property, costs will be 
charged to the borrower's account as 
recoverable; and for management of 
inventory property, costs will be 
charged to the inventory account as 
nonrecoverable. Except for management 
fees, costs of managing MFH inventory 
property when tenants are still in 
residence will be paid to the extent 
possible with rental income. 

Management fees will be paid to the 
Onager by use of Form FmHA 120-10 
•fld Form FmHA 2024-1 prepared and 
distributed according to the FMls. 

(d) Additional management services . 
Additional types of management 
•ervices and supplies for which the 
State? Director may authorize acquisition 
delude: Appraisal services (except for 
MFH). security services, newspaper 
a>py preparation services, market data 


and comparable list acquisition, and tax 
data acquisition. If the State Director 
believes there is a need to acquire other 
services not listed in this paragraph or 
authorized elsewhere in this subpart, the 
State Director should make a written 
request to the Assistant Administrator 
(appropriate program) for consideration 
and/or authorization. 

$ 1955.66 Lease of res! property. 

When inventory real property, other 
than MFH properties, cannot be sold 
promptly, or when custodial property is 
subject to lengthy liquidation 
proceedings, leasing may be used as a 
management tool when it is dearly in 
the best interest of the Government. 
Leasing will not be used as a means of 
deferring other actions which should be 
taken, such as liquidation of loans in 
abandonment cases or repair and sale of 
inventory property. Leases will provide 
for cancellation by the lessee of FmHA 
on 30-day written notice unless Special 
Stipulations in an individual lease for 
good reason provide otherwise. If 
extensive repairs are needed to render a 
custodial property suitable for 
occupancy, this will preclude its being 
leased since repairs must be limited to 
those essential to prevent further 
deterioration of the security in 
accordance with § 1955.55(c) of this 
subpart 

(a) Authority to approve lease of 
property .— ( 1 ) Custodial property. 
Custodial property may be leased 
pending foreclosure with the servicing 
official approving the lease on behalf of 
FmHA. 

(2) Inventory property .— (i) SFH. The 
County Supervisor may approve the 
lease of single-family dw ellings. 

(ii) MFH. MFH projects will generally 
not be leased, although individual living 
units may be leased under a 
management agreement. After the 
property is placed under a management 
contract, the contractor will be 
responsible for leasing the individual 
units in accordance with Subpart C of 
Part 1930 of this Chapter. In cases where 
an acceptable management contract 
cannot be obtained, the District Director 
may execute individual leases. 

(iii) Form property. The County 
Supervisor may approve the lease of 
farm property. Special Stipulations will 
be made a part of farm leases to provide 
that the Government may terminate the 
lease in order to sell the form, but in that 
event the lessee will retain the right to 
harvest growing crops. Rental payment 
will be prorated between the 
Government and the purchaser of the 
property. The County Supervisor shall 
report all leases of farms to the local 
Agricultural Stabilization and 


Conservation Service (ASCS) office and 
all subsequent changes in leases or sale 
of the property. Leases for mineral 
exploration and/or development will be 
on a form approved by OGC. In 
approval of a lease for mineral 
purposes, consideration will be given to 
the impact on the environment, 
preservation of land for agricultural 
purposes as required by Subpart G of 
Part 1940 of this chapter, as well as 
effect on sale of the property. The 
Administrator may issue directives 
(available in any affected FmHA office) 
restricting the leasing of property which 
could be used to produce agricultural 
products determined to be in surplus 
supply. Chattel property will not 
normally be leased unless it is attached 
to the real estate as a fixture or would 
normally pass with the land. 

(iv) Organization property other than 
MFH. Only the State Director, with the 
advice of appropriate National Office 
staff, may approve the lease of 
organization property other than MFH, 
such as community facilities, recreation 
projects, and businesses. Lease of 
utilities may require approval by State 
regulatory agencies. OGC assistance 
will be requested in preparation of the 
lease for property in this category. 

(b) Selection of lessees. When the 
property to be leased is residential, a 
special effort will be made to reach 
prospective lessees who might not 
otherwise apply because of existing 
community patterns. A lessee will be 
selected considering the potential as an 
eligible applicant for purchase of the 
property (if property is suitable for 
program purposes) and ability to 
preserve the property. Every effort will 
be made to lease farm property to 
family-size farmers. When family-size 
farmers are not available or interested 
in leasing the farm, larger-than-family- 
size farmers may be considered. The 
leasing official may require verification 
of income and/or a credit report (to be 
paid for by the prospective lessee) as 
he/she deems necesary to assure 
payment ability and creditworthiness of 
the prospective lessee. 

(c) Lease amount . Inventory property 
will be leased for an amount equal to 
that for which similar properties in the 
area are being leased or rented (market 
rent). In no case will inventory property 
be leased for a token amount. 

(1) Farm property. The County 
Supervisor will make a survey of lease 
amounts of farms in the immediate area 
with similar soils, capabilities, and 
income potential to arrive at a market 
rent amount. While cash rent is 
preferred, lease of a farm on a crop- 
share basis may be approved if this is 
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the customary method in the area. If the 
lease amount is to be a share of the 
crop, this must be outlined in detail in 
Special Stipulations in to the lease in 
accordance with the FM1 for Form 
FmllA 1955-20, 'Lease of Real 
Property/' The lessee will in these cases 
market the crop(s). provide FmHA with 
documented evidence of crop income, 
and pay the pro rata share of the income 
to FmllA. The leasing official is 
responsible for seeing that crops arc 
properly accounted for and collecting 
the lease money. 

(2) SFHproperty . If the lessee is a 
potential eligible applicant for a loan to 
purchase the house, the lease amount 
may be set at an amount approximating 
the monthly loan payment if a loan were 
made (reflecting interest credits, if any) 
calculated on the basis of price of the 
house and income of the lessee, plus 1 / 
12 of the estimated real estate taxes, 
property insurance, and maintenance 
which would be payable by a 
homeowner. 

(3) Property other than farm or SFH. 
Any inventory property other than a 
farm or single-family dwelling will be 
leased for market rent for that type 
property in the area. 

(4) Mineral leases. The consideration 
for mineral leases will be what is typical 
in the area for the type activity 
proposed. Before approval of a lease for 
minerals with bonus rentals, the 
servicing official will make a survey of 
similar leases and contact the State 
Director for guidance, subject to the 
provisions set forth in paragraph 
(rt)(2)(iii) of this section. 

(d) Property in flood or mudslide 
hazard area. Inventor}’ property* located 
in an area identified by the Federal 
Insurance Administration as special 
flood or mudslide hazard areas will not 
be leased or operated under a 
management contract without prior 
written notice of the hazard to the 
prospective lessee or tenant. If property 
19 leased by FmHA the servicing official 
will provide the notice, and if property is 
leased under a management contract, 
the contractor must provide the notice in 
compliance with a provision to that 
effect included in the contract. The 
notice must be in writing, signed by the 
servicing official or the contractor, and 
delivered to the prospective lessee or 
tenant at least one day before the lease 
is signed. A copy of the notice will be 
uttached to the original and each copy 
of the lease. 

(e) Lease with option to purchase. For 
inventory property only, a lessee may be 
given the option to pundiase. Terms of 
the option will be set forth as part of the 
lease in accordance with the FMl for 
Form FmHA 1955-20. The purchase 


price (option price) will be the market 
value. A lease with option to purchase 
suitable farm property will normally not 
exceed 1 year, but may in justifiable 
cases be for a period not longer than 3 
years. The lease payments will not be 
applied toward the purchase price. 

(f) Costs . The cost of repairs to leased 
properly will be paid by the 
Government. However, the Government 
will not pay costs of utilities or any 
other costs of operation of the property 
by the lessee. Repairs will be obtained 
pursuant to FmHA Instruction 1955-D 
[available in any FmHA office). 
Expenditures on custodial property as 
limited in S 1955.55(c)(2) of this subpart 
will be charged to the borrower's 
account as recoverable costs; and on 
inventory property, they will be charged 
to the Inventory account as 
nonrecoverable costs. 

(g) Security deposit A security 
deposit in at least the amount of 1 
month's rent will be required from all 
lessees of SFH properties. The security 
deposit for farm property should be 
determined by considering only the 
improvements or facilities which might 
be subject to misuse or abuse during the 
term of the lease. For all other types of 
property, the leasing official may 
determine whether or not a security 
deposits will be required and the 
amount of the deposit with advice from 
the State Office staff if requested. 
Security deposit will be remitted 
according to FmHA Instruction 1951-B 
(available in any FmHA office) and held 
by the Finance Office until the leasing 
official determines to return or 
otherwise to dispose of the security 
deposit. The Finance Office Property 
Accounting Unit will be requested by 
memorandum to return the deposit to 
the servicing office for delivery to the 
lessee; or, if the deposit is to be retained 
by FmHA, to apply it to the borrower's 
account (for custodial property) or to the 
inventory account. 8s appropriate. For 
MFH projects, either the security deposit 
policy may be suspended or the deposits 
will be handled as follows: 

(1) Form FmHA 1944-9, "Multiple 

Housing Certification and Payment 
Transmittal" prepared according to the 
FM! must be forwarded to the Finance 
Office for every tenant from whom a 
deposit is required. A notation will be 
entered under the tenant's name that It 
is a security deposit for inventory 
property. Advice No. _* formerly 
owned by_. 

(2) If security deposits are no longer to 
be required and there are outstanding 
deposits which should be refunded, 
requests will be handled as they would 
have been prior to acquisition of the 
property. 


(h) Lease form. Form FmHA 1955-20 
prepared according to the FMl or other 
form approved by OGC. will be used by 
FmHA to lease property. The lease will 
be prepared, executed, and distributed 
according to the FMl depending on 
whether it is custodial or inventory 
property’. On receipt of a lease of 
inventory property, the Finance Office 
will establish a lease account in the 
lessee's name. 

(i) Lease income . Lease proceeds will 
be remitted according to FmHA 
Instruction 1951-B (available in any 
FmHA office). 

(1) Custodial property. The proceed* 
from lease of custodial property will be 
applied to the borrower's account as an 
extra payment unless foreclosure 
proceedings require that such payments 
be held in suspense. OGC will be 
consulted as to the procedure to be 
followed in each State and instructions 
will be given in a State Supplement. 

(2) Inventory property. The proceeds 
from lease of inventory* property will be 
applied to the lease account. 

(j) Termination of lease of inventory 
property. When a lease is terminated, or 
when the property is sold before 
expiration of the term shown on the 
lease submitted to the Finance Office, 
the servicing official will notify the 
Finance Office of the termination and 
the effective date of termination 
according to the FMl for Form FmHA 
1955-20. 

4 1955.67 Payment of liens. 

(a) If real estate was acquired subject 
to a lien, the FmHA official who 
approved the acquisition will authorize 
the payment of installments that may 
include escrow payments to the prior 
lienholder for taxes, if the property is 
taxable. Payment will be made 
according to FmHA Instruction 2024-1’ 
(available in any FmHA office) by 
preparation of SF-1034 and submission 
of Form FmHA 2024-1 prepared and 
distributed according to the FMIs- The 
payment will be charged to the 
inventory account us o nonrecoverable 
cost. 

(b) If the State Director determines 
that paying a lien in full would be in the 
best interest of the Government, he/she 
will obtain the advice of OGC with 
respect to the procedures for paying the 
lien in full and having the mortgage 
released or assigned to the Government 
The County Supervisor or District 
Director will obtain from the lienholder 
a statement of the amount owed and 
process SF-1034 and Form FmHA 2024-1 
to request payment to the lienholder 
which will be charged to the inventory 
account as a nonrecoverable cost. 
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§ 1955.68 Payment of taxes. 

Property acquired by FmHA is subject 
to taxation by State and local political 
jurisdictions in the same manner and to 
the same extent as other property of the 
kind, unless State law specifically 
exempts property owned by the 
Government from taxation. Where 
junsdictions change their law or codes 
to begin taxing Government owned 
property, only taxes accruing after the 
effective date of the change may be 
paid. A State Supplement may be issued 
with the advice of OGC to cover 
individual State laws. The servicing 
official shall notify the appropriate 
taxing authority(ies) in writing when 
title to real estate is acquired by the 
Covemment and shall advise that 
claims for taxes, if applicable, during the 
Government’s ownership should be 
billed to FmHA at the County Office or 
District Office address. When inventory 
property is taxable, payment will be as 
follows: 

{a) Suitable property. When property 
is classified as suitable for program 
purposes, the servicing official will 
prepare SF-1034 and submit Form 
FmHA 2024-1 for payment of taxes 
when due, charging them as 
nonrccoverable costs to the inventory 
account. If property was acquired 
subject to a prior lien, the prior 
lienholder will be contacted before 
submitting a voucher to see if that 
lumhoder will pay the taxes. 

lb) Surplus property. When inventory 
property acquired under provisions of 
the CONACT is classified as surplus, 
taxes w ill be paid as outlined in 
paragraph (a) of this section. 

|c) Unsuitable housing property. 

When property is classified as 
unsuitable for program purposes and the 
value is limited to the extent that taxes 
*hich accure before disposal may 
exceed the value of the property, 
payment of taxes will be deferred until 
the property is sold. If the taxing 
authority schedules a tax sale before 
FmHA can sell the property, the value 
will be weighed against the taxes and 
ihe decision made whether to pay the 
taxes and continue sales efforts or to let 
the property go for the delinquent taxes. 
The decision made should be that which 
» in the Government’s best financial 
interest. 

11955.69 Insurance. 

Insurance in force at the lime property 
acquired will not be cancelled; 
however, no additional premium® will 
** P a! d, except as follows: 

M If organization-type property is 
operated by the Government after 
a *quisition, workman’s compensation 
coverage will he obtained. If the 


property is located in a flood-hazard 
area and operation of the property 
continues, flood insurance will be 
continued in force. Premiums will be 
puid by preparation of SF-1034 and 
submission of Form FmHA 2024-1 and 
charged to the inventory account as a 
nonrecoverable cost. 

(b) If there is an outstanding claim at 
the time of acquisition, it will be 
handled in accordance with Subpart A 
or B of Part 1806 of this chapter (FmHA 
Instruction 426.1 or 420.2). If property 
was acquired subject to a prior lien, the 
servicing official shall advise the prior 
lienholder that the Government does not 
Intend to carry insurance, except as 
provided in paragraph (a) of this section. 
If. however, the prior lienholder’s 
mortgage requires the borrower to carry 
insurance, FmHA may provide the 
required insurance if necessary to 
prevent foreclosure by the prior 
lienholder. 

§ 1955.70 Inspection of property. 

The servicing official shall inspect 
property as necessary to protect the 
Government’s interest. Farm property 
will be inspected at least annually to 
determine if adequate measures are in 
effect to conserve the soil, maintain its 
fertility, and control erosion. Inspection 
will be made in connection with travel 
for other purposes, wherever possible, 
and documented in the inventory file. 

$ 1955.71 Vandalism or theft 

(a) Reporting. Willful damage to or 
theft of inventory or custodial property 
will be reported to local law 
enforcement officials by the servicing 
official. A written report will be sent to 
the State Director with a copy to the 
Regional Office of the USDA Office of 
Inspector General (OIG). 

(b) Other actions. The servicing 
official will cooperate with local law 
enforcement officials to attempt to 
resolve the incident. This includes 
signing complaints and testifying at 
hearings or trials under the jurisdiction 
of the local law enforcement system. 
Civil actions and prosecution under 
Federal criminal statutes will be 
processed through OGC in coordination 
with OIG. The State Director after 
consulting OGC as necessary, will 
provide advice and assistance to the 
serv icing official. 

(c) Repair of damage due to 
vandalism or theft. Repairs necessary 
because of vandalism or theft will be 
accomplished on inventory property in 
accordance with $ 1955.64 of this 
suhparL Repairs of damage to custodial 
property will be limited as outlined in 

§ 1955.55(c) of this subpart and obtained 


as outlined in § 1955.55(d) of this 
subpart. 

S 1955.72 Utilization of Inventory housing 
property by Federal Emergency 
Management Agency (FEMA). 

By a Memorandum of Understanding 
between FmHA and FEMA. inventory 
housing properly nol under lease or 
sales agreement may be made available 
to shelter victims in an area designated 
as a major disaster area by the 
President. See Exhibit A of this subpart 
(available in any FmHA office). 

Authority is hereby delegated to the 
State Director to implement this 
Memorandum of Understanding: and the 
State Director may redelegate this 
authority to County Supervisors or 
District Directors. 

§§ 1955.73-1955,79 [Reserved! 

5 1955.80 Management of Inventory 
chattel property. 

Inventory chattel property will be 
disposed of as soon after acquisition bb 
possible. Holding of chattel property for 
more than 60 days must be approved in 
writing by the State Director. Normally, 
chattel property will not be leased, 
except as provided in paragraph (c) of 
this section. 

(a) Care of inventory chattel property. 
When the servicing official determines 
that inventory chattel property should 
be cared for by contract, the necessary 
services will be obtained in accordance 
with the provisions of this section and 
FmHA Instruction 1955-0 (available in 
any FmHA office). 

(b) Contracting for services. Services 
such as transportation, care, storage, 
and harvest of crops will be obtained by 
use of Form FmHA 120-10 in accordance 
with FmHA Instruction 1955-D 
(available in any FmHA office).’ 

(c) Lease of chattel property. Chattels 
which are essential to the operation of a 
farm, such as bulk milk tanks, pumps, 
and center-point sprinkler may be 
leased with the real property when a 
farm is to be leased. The lessee will be 
responsible for maintenance and repairs 
during the lease term. Costs of repairs 
will be limited to those essential to 
place the equipment in operational 
condition to effect lease of the farm. 
When a lessee cannot or will not make 
needed repairs, the servicing official will 
contact the State Director for guidance 
on economic feasibility. 

(d) Documenting and reporting 
inventory transactions . The servicing 
official is responsible for documenting 
and reporting inventory chattel 
transactions. 

(1) Losses and increases. Losses of 
inventory chattel property will be 
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recorded on Form FmllA 462-1. “Record 
of the Disposition of Security Property." 
and maintained in the case File. 

Increases in inventory resulting from the 
birth of livestock will be noted on the 
original list of acquired chattel property 
in the inventory File, ns well as any 
losses. These entries will be dated. 

(2) Sales All sales of chattel property 
will be reported on Form Fm! 1A 1955-50. 
"Advice of Inventory Property Sold." in 
accordance with the FM! and Subpart C 
of this part. Sates will also be recorded 
on Forms FmHA 462-1 in the inventory 
• File. 

9 1955.81 Exception authority. 

The Administrator may. in individual 
cases, make an exception to any 
requirement or provision of this subpart 
or address any omission of this subpart 
which is not inconsistent with the 
authorizing statute or other applicable 
law if the Administrator determines that 
the Government s interest would be 
adversely affected or the immediate 
health and/or safety of tenants or the 
community are endangered if there is no 
adverse effect on the Government’s # 
interest. The Administrator will exercise 
this authority upon request of the State 
Director with recommendation of the 
appropriate program Assistant 
Administrator or upon request initiated 
by the appropriate program Assistant 
Administrator. Requests for exceptions 
must be made in writing and supported 
with documentation to explain the 
adverse effect, propose alternative 
courses of action, and show how the 
adverse effect will be eliminated or 
minimized if the exception is granted. 

9 1955.92 State supplements. 

State Supplements will be prepared 
with the assistance of OGC as 
necessary to comply with State laws or 
only as specifically authorized in this 
regulation to provide guidance tu FmHA 
officials. State Supplements applicable 
to MFH must have prior approval of the 
National Office; others may receive post 
approval. Requests for approval for 
those affecting MFH must include 
complete Justification, citations of State 
law. and an opinion from OGC. 

99 1955.93-1955.99 (Reserved] 

9 1955.100 OMB control number. 

The collection of information 
requirements in this regulation have 
been approved by the Office of 
Management and Budget and assigned 
OMB control number 0575-0110. 


Subpart C—Disposal of Inventory 
Property 

Introduction 

9 1955.101 Purpose 

This subpart delegates program 
authority and prescribes policies und 
procedures for the sale of Inventory 
property including real estate, related 
real estate rights and chattels. It also 
covers the granting of easements and 
rights-of-way on inventory property. 

9 1955.102 Policy. 

Sales efforts will be initiated as soon 
as property is acquired in order to effect 
sale at the earliest practicable time. 
When the property is of a nature that it 
is suitable to enable an eligible 
applicant for one of Farmers Home 
Administration's (FmHA) loan programs 
tp meet the objectives of that program, 
preference will be given to eligible 
applicants. Sales are authorized for 
program purposes which differ from the 
purposes of the loan the property 
formerly secured, and property which 
secured more than one type of loan may 
be sold under the program most 
appropriate for the specific property and 
community needs as long as the price is 
not diminished. Examples are: a 
dwelling which secured an Emergency 
loan may be sold as a Single Family 
Housing (SFH) unit if suitable for that 
program; detached Labor Housing or 
Rural Rental Housing units may be sold 
as SFH units; a farm which secured both 
Farm Ownership, Emergency and/or 
Labor Housing loans may be sold under 
the Farm Ow nership program; or SFH 
units may be sold as a Rental Rural 
I lousing project. All such properties and 
applicants must meet the requirements 
for the loan program under which the 
sale is proposed. 

91955.103 Definitions. 

As used in this subpurt. the following 
apply: 

(a) Auction so/e. A public sale in 
which property is sold to the highest 
bidder in open verbal competition. 

(b) Approval off idol. The FmHA 
official having loan and grant approval 
authority auhorized snider Subpart A of 
Part 1901 of this Chapter. 

(c) Closing agent. An attorney or title 
insurance company designated to dose 
loans according to Part 1807 of this 
chapter (FmHA Instruction 427.1. 
available in any FmHA office.) 

Id) CON ACT or CONACT 
PROPERTY. Property acquired or sold 
pursuant to the Consolidated Farm and 
Rural Development Act (CONACT). 
Within this subporL it shall also be 
construed to cover property which 


secured loans made pursuant to the 
Agriculture Credit Act of 1978; the 
Emergency Agricultural Credit 
Adjustment Act of 1978; the Emergency 
Agricultural Credit Act of 1984; and 
other statutes giving agricultural lending 
authority to FmHA. 

(e) Credit sale. A sale in w hich 
Financing is provided to an applicant for 
the purchase of inventory property 

(f) Decent . safe, and sanitary housing 
(DSSJ. Standards required for the sale of 
Government acquired SFH. MFH. and 
LH structures acquired pursuant to the 
Housing Act of 1949. "DSS" housing 
unit(s) are structures which meet the 
requirements of FmHA as described in 
Subpart A of Part 1924 of this chapter 
for existing construction or if not 
meeting the requirements. 

(1) Are structurally sound and 
habitable, 

(2) Have a potable water supply, 

(3) Have functionally adequate, safe 
and operable heating, plumbing, 
electrical, and sewage disposal systems, 
and 

(4) Meet the Thermal Performance 
Standards ns outlined in Exhibit D of 
Subpart A of Part 1924 of this Chapter. 

(g) Eligible terms. Terms prescribed in 
FmHA program regulations for its 
various loan programs; available only to 
persons/entities meeting the eligibility 
requirements set forth for the respective 
programs. 

(h) Ineligible terms. Credit terms 
offered the convenience of the 
Government to facilitate sales; more 
stringent than terms offered under 
FmlLA’a loan programs. Applicable 
when the purchaser does not meet 
program eligibility requirements or 
when the property is determined 
unsuitable (housing) or surplus (other 
than housing) for program purpose* 
Loans made on ineligible terms ore 
classiFied as "Other Real Estate (ORE)' 
and are serviced accordingly. 

(i) Inventory property. Property for 
which title is vested in the Government 
and which secured an FmHA loan or 
which was acquired from another 
Agency for program purposes. 

(j) Market value. The most probable 
price which property should bring, as of 
a specific date, in a competitive and 
open market, assuming the buyer and 
seller are prudent and knowledgeable, 
and the price is not uffected by undue 
stimulus such as forced sale or loan 
interest subsidy. 

(k) Negotiated sole. A sole in which 
there is a bargaining of price and/or 
terms. 

(l) Organization prdperiy. Property 
for which the following loans were 
made is considered organization 
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poverty. Community Facility (CF); 

Water and Waste Disposal (WWD); 
/toociutioa Recreation; Watershed 
|\VS): Resource Conservation and 
Development (RC&D); loons to 
MjQcititions for Shift-in<Land Use 
(Grazing Association); loans to 
Msocidtiom for Irrigation and Drainage 
md other soil and water conservation 
measure*; loans to Indian Tribes and 
Tribal corporations; Rural Rental 
Hc.ising (RRH) to both groups and 
iodj\ufuats: Rural Cooperative Housing 
|RCH); Rural I lousing Site (RHS); Labor 
Housing (LH) to both groups and 
irdn. duals; Business and Industry (DAI) 
toborii individuals nnd groups or 
corporations; and Economic Opportunity 
Cooperative (EOC). Housing type (RHS. 
IfJI, RRH and IT!) organization 
property is referred to collectively in 
Iks subpart as Multiple Family Housing 
(MFHJ property. 

(nr) Participating broker. A duly 
licensed real estate broker who has 
executed a listing agreement with 

MIA. 

jn( Regular FmHA sale. Sale made by 
cthi r than sealed bid auction or 
affiliation by FmHA employees or real 
estate brokers. Regular FmHA sales are 
r«Je at market value unless the price is 
idniinistratively reduced. 

(o) Safe- No hazard exists on property 
*h ■ h would likely endanger the health 
or safety of occupants or users, 

(pi Scaled bid sale. A public sate in 
h property is offered to the highest 
b ide- by prior written bid submitted in 
i sealed envelope. 

(q) Suitable property. Property that 
can be used to carry out the objectives 
ci.m FmHA loan program with 
fnvmctng provided through that 
program. Inventory housing property 
kcated in an area whose designation 
tas ki n changed from rural to nonrural 
■nd which is otherwise suitable 
property will be considered as if it were 
Kill in a rural area. 

(r) Surplus property. Real or chattel 
property acquired pursuant to the 
DON ACT und other Acts authorizing 
igncultural lending as defined in 
P»ag:aph (d) of this section that is not 
lu.tabU? for sale to eligible applicants. It 
ton includes suitable CONACT 
property which is not sold within 3 
Kars after acquisition. 

b] / r n suitable property. Property 
K'iuirrd to the Housing Act of 1949 that 
Profit for a borrower to carry out the 
^ bves of an FmHA loan program; 

Qr example, a dwelling that cannot be 
«^h!y repaired to meet FmHA 
Kaptrty standards for existing 
^'truction as adopted by FmHA in 
^V«rt A of Part 1924 of this chapter. It 
h,, V be an otherwise suitable SFH 


property which is so poorly located it 
will not serve as an adequate residential 
unit or an older home which is 
excessively expensive to heat and 
maintain. 

5 1955.104 Authorities and 
responsible tie*. 

(a) Redelegation of authority. PmllA 
officials will redclegate authorities to 
the maximum extent possible, consistent 
with program requirements and 
available resources. 

(1) The State Director may redelegate, 
in writing, any authority delegated to 
him/her in this subpart, unless it is 
specifically excluded. These 
redelegation are authorized to o 
Program Chief. Program Specialist or 
Property Management Specialist on the 
State Office staff, and to District 
Directors and County Supervisors. 

(2) The District Director may 
redelegate in writing any authority 
delegated to him/her in this subpart to 
an Assistant District Director or District 
Loan Specialist 

(3) The County Supervisor may 
redelegate m writing any authority 
delegated to him/her in this subpart to 
an Assistant County Supervisor. GS-7 or 
above, determined by the County 
Supervisor to be qualified. 

(b) Responsibility. (1) National Office 
Program Directors are responsible for 
reviewing and providing guidance to 
State. District and County Offices in 
disposing of inventory property. 

(2) The State Director is responsible 
for establishing an effective program 
and for insuring compliance with FmHA 
regulations. For organization property, 
the State Office is responsible for 
approval of inventory properly sales. 

(3) District Directors are responsible 
for disposal actions for programs under 
their supervision and for monitoring 
County Office compliance with FmHA 
regulations and State supplements. 

(4) County Supervisors are 
responsible for timely disposal of 
inventory property for programs under 
their supervision. 

(c) Bid or offer acceptance. The 
approval official has the authority to 
accept or reject bids or offers for 
inventory property, with the Final sale 
price to coincide with loan approval 
limitations. 

Consolidated Farm and Rural 
Development Act (CONACT) Real 
Property 

$ 1955.105 Rest property effected 
(CONACT y 

Sections 1955.106-1955.108 of this 
subpart prescribe procedures for the 
sale of inventory real property which 
secured any of the following type of 


loans (referred to as CONACT property 
in this subpart); Farm Ownership FO; 
Recreation (RL); Soil and Water (SW); 
Operating (OL); Emergency (EM); 
Economic Opportunity (EOJ; Economic 
Emergency (EE); CF; WWD; RC&D; WS; 
Association Recreation; EOC; Rural 
Renewal; Water Facility; B&I; Irrigation 
and Drainage; Shift-in-iand Use (Grazing 
Association); and loans to Indian Tribes 
and Tribal Corporations. 

§ 1955 106 Sale of suitable property 
• (CONACT). 

CONACT real property which has 
been declared suitable for sale to 
eligible applicants will be offered for 
regular sale to eligible applicants in 
accordance with FmHA regulations that 
apply to the appropriate loan program. 

(a) Sale by FmHA. When possible, the 
sale of suitable CONACT property 
should be handled by County 
Supervisors and District Directors. The 
date Form FmHA 1955-40. “Notice of 
Real Property for Sale," as posted is the 
date the property is offered for sale. If 
an eligible applicant is not available 
locally, the official with responribility 
for the property will advise other FmHA 
District and County Offices in the 
market area of the availability of the 
property. When requested by the County 
Supervisor, State Office Fanner 
Programs staff will assist in publicizing 
property for sale by informing other 
FmHA County. District, and/or State 
Offices. Maximum publicity should be 
given to the sate under guidance 
provided by $ 1955.148 of this subpart 
and care should be taken to spell out 
eligibility criteria. 

(b) Real estate brokers. The State 
Director may authorize use of real estate 
brokers to sell property to eligible 
applicants after determining that the use 
of brokers will be in the best interest of 
the Government. Selection and use of 
brokers will be in accordance with 

§ 1955.130 of this subpart. 

(c) Price. Property will be offered or 
listed for its market value, based on the 
condition of the property at the time it is 
made available for sale. 

[dy Credit sale procedure. A credit 
sate to eligible applicants will be 
processed as follows; 

(1) Form FmHA 1955-45, "Standard 
Sales Contract-Sale of Real Property By 
the United States." will be used to 
document the offer and acceptance for 
regular Fml IA sales. When more than 
cne acceptable offer is received during 
business hours on the same day, the 
order in which they will be considered 
will be decided by lot. If otherw ise 
acceptable, the contract should be 
signed and accepted subject to approval 
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of credit. "Back-up" offers will be 
retained in case the first offer processed 
cannot be closed. 

(2) The interest rate will be the 
interest rate for the type loan being 
made which is in effect on the date of 
approval shown on Form FmHA 1940-1. 
"Request for Obligation of Funds." 

(3) The loan limits for the requested 
type of assistance are applicable to a 
credit sale to an eligible applicant. 

(4) Title clearance and loan closing for 
a credit sale and any subsequent loan to 
be closed simultaneously must be the 
same as for an initial loan except that: 

(i) Form FmHA 1955-49, "Quitclaim 
Deed." or other form of nonwarranty 
deed approved by the Office of the 
General Counsel (OCG) will be used. 

(ii) The buyer will pay attorney's fees 
and title insurance costs, recording fees, 
and other customary fees unless they 
are included in a subsequent loan. A 
subsequent loan may not be made for 
the primary purpose of paying closing 
costs and fees. 

(5) When the transaction is closed, the 
responsible FmHA official will prepare 
and distribute Form FmHA 1955-50, 
"Advice of Inventory Property Sold." 
according to the FMl. 

§ 1955.107 Sale of eufplus properly 
(CONACTy. 

Surplus property will be offered for 
public sale by sealed bid or auction in 
accordance with { 1955.147 or § 1955.148 
of this subpart as soon as possible after 
it has been declared surplus and made 
available for sale. Suitable property 
which has been in inventory for 3 years 
must be offered for sale as surplus; 
however, if the buyer is eligible for 
FmHA assistance, any surplus property 
which is actually suitable will be 
reclassified to suitable by the authorized 
official and sold on eligible terms. The 
basis for this redetermination must be 
documented in the running record. 

(a) Rates and terms. Surplus property 
will be offered for cash or on ineligible 
terms of not less than a ten percent 
(10%) down payment with the remaining 
balance amortized over a period not to 
exceed 25 years. The interest rate for 
business and industrial property will be 
the established insured B&I rate for 
profit corporations plus Vg percent; for 
community programs property the 
interest rule will be the current market 
rate for Community Programs. The 
interest rate for all other surplus 
property will be the current Farmer 
Program ineligible interest rate set forth 
in Exhibit B of FmHA Instruction 440.1 
(available in any FmHA office). The 
State Director will determine the loan 
terms for surplus property within these 
limitations. After extensive sales efforts 


where no acceptable offer has been 
received, the State Director may request 
the Administrator to permit offering 
surplus property for sale on more 
favorable rates and terms; however, a 
down payment of not less than ten 
percent (10%) must be required and the 
terms may not be more favorable than 
those legally permissible for eligible 
borrowers. Surplus property will be 
offered for sale for cash or terms that 
will provide the best net return to the 
Government. The term of any financing 
extended may not be longer than the 
period for which the property will serv e 
as adequate security. All credit sales on 
ineligible terms will be identified as 
ORE loans. 

(b) Sale by sealed bid or auction . 
Surplus real property must first be 
offered for public sale by sealed bid or 
auction. The State Director will 
determine the method of sale, the 
minimum acceptable sale price and 
whether or not credit will be offered 
prior to the offering. The minimum 
acceptable sale price established may 
not be more than the market value. For 
sealed bid sales, preference will be 
given to a cash offer which is at least 

-• percent of the highest offer 

requiring credit. 

(•Refer to Exhibit B of FmHA Instruction 
440.1 (available in any FmHA Office) for the 
current percentage.) 

Equally acceptable sealed bid offers will 
be decided by lot. 

(c) Negotiated sale. If no acceptable 
bid is received either from a sealed bid 
sale or at a public auction, the State 
Director may sell the property at the 
best price obtainable without further 
public notice by negotiating with 
interested parties including all previous 
bidders. The rates and terms offered 
through negotiation will be within the 
limitations of paragraph (a) of this 
section. A sale made through 
negotiation will be documented and 
accepted by the approval official on 
Form FmHA 1955-48. "Invitation, Bid 
and Acceptance-Sale of Real Property 
by the United States." and will be 
accompanied with a bid deposit of not 
less than ten percent (10%) of the 
negotiated price in the form of cashier's 
check, certified check, postal or bank 
money order, or bank draft payable to 
FmHA plus any other conditions relating 
to acceptance. Preference will be given 

to a cash offer which is at least- # 

percent of the highest offer requiring 
credit. 

(•Refer to Exhibit B of FmHA Instruction 
440-1 (Available in any FmHA Office) for the 
current percentage.! 

Equally acceptable offers will be 
decided by lot. 


(1) In negotiating a sale, offers may be 
solicited orally, by letter, or advertised 
in local newspapers. The persons 
interested in purchasing the property 
may be assembled for preliminary* open 
negotiation. Solicitation and 
advertisement will include a time and 
date by which negotiation must have 
been completed. 

(2) If an offer represents the best pnee 
obtainable, the approval official may 
accept it immediately; however, if a 
credit sale is involved, this acceptance 
will be subject to confirmation of the 
purchaser's repayment ability. If an 
acceptable offer is not negotiated by the 
date set, a new date may be set for 
further negotiations. The amount offered 
by one interested party will not be 
disclosed to any other party except 
when negotiation is by preliminary open 
negotiation. An offer stipulating that the 
offeror will purchase the property for a 
specified sum above the best offer made 
will not be considered. 

(3) Advertising will be ordered by 
means of Standard Form 1143, 
"Advertising Order," in accordance with 
FmHA Instruction 2024-F (available in 
any FmHA office). Standard Form 1034 
"Public Voucher for Purchases And 
Services Other Than Personal" will be 
used to obtain other purchases and 
services. In either case. Form FmHA 
2024-1. "Miscellaneous Payment 
System." will be submitted for payment 
in accordance with FmHA Instruction 
2Q24-P (available in any FmHA office). 

(d) Sale through real estate brokers. 
The State Director may authorize the 
use of real estate brokers to sell surplus 
CONACT real property at the market 
value in accordance with $ 1955.130 of 
this Subpart only after the conditions 
outlined in this paragraph have been 
met. The conditions are: 

(1) The State Director has determined 
that the property cannot be sold by 
FmHA employees; 

(2) The property has been advertised 
for sale by sealed bid or auction and 
negotiation, and no acceptable bids or 
offers have been received; and 

(3) Any negotiations have been 
terminated. 

§ 1955.108 Processing and closing 
(CONACT). 

(a) Determining repayment ability 
and creditworthiness. If a credit sale Is 
involved, the applicant must furnish 
necessary financial information to assist 
in determining repayment ability and 
creditworthiness. Forms FmHA 431-2. 
"Farm and Home Plan." or FmHA 1930- 
1. "Balance Sheet" FmHA 1930-2. "Cash 
Flow Statement", and FmHA 1930-3. 
known as the "Coordinated Financial 
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Statement" (CFS),’’ should be used for 
all eligible applicants unless the 
applicant has furnished all required 
information in another acceptable 
format. Information regarding eligibility, 
planned development and total 
operations will be provided the same as 
for the respective type of Farmer 
Program loan. Purchasers requesting 
credit on ineligible terms will be 
required to provide sufficient 
information to establish financial 
stability, crod it worthiness and farm 
budgets to establish repayment ability. 
For organization property. Information 
will be provided which is similar to an 
application including financial 
information required for the respective 
loan program. 

(b) Form of payment. Payments at 
dosing will be made in the form of cash, 
cashier’s check, certified check, postal 
or bank money order, or bank draft 
nujdc payable to FmllA. 

(c) Farm real property. Upon 
acceptance by the approval official, the 
County Supervisor or District Director 
trill provide the closing agent with the 
necessary information to dose the sale. 

(dj Organization real property. Upon 
acceptance of the bid or offer, the State 
Director will forward the original Forms 
FmllA 1955-45 or FmllA 1955-48. the 
Damps and legal description to be 
placed on the deed, the amount and 
terms of the note and mortgage, loan 
•greement or resolution and other 
pertinent material to OGC requesting 
that they provide the appropriate legal 
instruments and instructions for closing 
the transaction. 

(e| Earnest money. Earnest money, if 
iny. will be used to pay purchaser’s 
dosing costs with any balance of the 
costs being paid by the purchaser. Any 
excess earnest money will be credited to 
th« purchase price or recognized as a 
part of the purchaser's down payment. 

(f) Closing and reporting sales. Title 
clearance, loon closing, and property 
insurance requirements for a credit sale 
sill be the same as for a program loan, 
except the property will be conveyed by 
Form FmHA 1955-49. in accordance 
w ith J 1955.141(a) of this subpart When 
th« transaction is dosed, the County 
Supervisor or District Director will 
Prepare and submit Form FmHA 1955-50 
to accordance with the FM1. 

W Classification. Credit sales on 
^eligible terms will be classified as 
ORE loans and serviced accordingly. 

(h) State Supplements. A State 
Supplement spedfying modifications to 
he made in note and mortgage 
toiimments as pertinent to a credit sale 
to <m ineligible purchaser will be issued 
the advice and approval of OGC. 


$1955.109 (Reserved) 

Rural Housing (RH) Real fyoperty 

$ 1955.110 Sales of real estate that 
secured RH loans (housing). 

Sections 1955.111—1955.119 of this 
subpart pertain to real properly that 
secured loans made under the Housing 
Act of 1949, as amended. fRH properly). 
Property which secured RH loans made 
under Section 502 or 504 of the Housing 
Act of 1949. as amended, is referred to 
as SFH property. All other R11 property 
is referred to as MFH property. 

§ 1955.111 Property repair (housing). 

(a) Suitable property. Suitable 
property will be secured, maintained, 
and repaired in accordance with 

S 1955.64 of Subpart B of Part 1955 of 
this chapter. 

(b) Unsuitable property. Sufficient 
maintenance to retain or enhance the 
visual appeal of the properly will be 
performed provided it is economically 
justified. When economically feasible, 
repairs will be mode prior to offering the 
property for sale unless a prospective 
purchaser has indicated an interest in 
buying the property "as is" or the 
County Supervisor or District Director 
documents that the property would 
likely be vandalized prior to sate. If the 
property is not repaired to meet DSS 
standards, the advertising requirements 
and deed restriction provisions outlined 
in { 1955.116 of this subpart apply; and it 
will immediately be offered for sale "as 
is." If the property is not sold within 120 
days, or if the State Director determines 
a regular sale is not feasible, the 
structure may be offered for sale by 
sealed bid or auction or as chattel to be 
removed from the site, in accordance 
with | 1955.122 of this subpart If no 
offer is received, the structure(s) may be 
removed by contract in accordance with 
FmllA Instruction 1955-D (available in 
any FmHA office) and the site offered 
for sale. 

{ 1955.112 Method of salt (housing). 

(a) Sales by FmHA. Sales customarily 
will be made by FmHA personnel in 
accordance with { 1955.114 and 

i 1955.115 of this Subpart (as 
appropriate) when staffing and 
workload permit and inventory levels do 
not exceed those outlined in paragraph 
(b) of this section. Adequate and timely 
advertising in accordance with 
{ 1955.146 of this subpart is of utmost 
importance when this method of sale is 
used. For MFH, this method will always 
be used unless another method is 
authorized by the Assistant 
Administrator for Housing. 

(b) Real estate brokers . The services 
of real estate brokers for regular sales 


will be used as provided for in 
i 1955.130 of this subpart in any County 
Office with 5 or more SFH properties in 
inventory at any one time during the 
calendar year. The use of real estate 
brokers by County Offices having less 
than 5 SFH properties in inventory at 
any one time during the calendar year is 
optional by the State Director if staffing 
and workload permit sales directly by 
FmHA. When broker services for SFH 
are used, the FmHA office will not 
conduct direct sales for the listed 
property but will refer inquiries to the 
broker or list of participating brokers 
unless an acceptable written offer has 
been received on a property prior to the 
time It has been determined available 
for sale and listed with brokers. Brokers 
may only be used for MFH with 
authorization of the Assistant 
Administrator for Housing. 

(c) Sealed bid or auction. If the State 
Director determines that unsuitable SFH 
properties have been given adequate 
market exposure and that diligent sales 
efforts, including use of real estate 
brokers, have not produced buyers, he/ 
she may authorize sale by sealed bid or 
public auction. Suitable SFH property 
will be sold by regular sale only, unless 
the Assistant Administrator for I lousing 
authorizes the use of the sealed bid or 
auction method. These authorities may 
not be redelegated. Indiscriminate use of 
these methods of sale could adversely 
affect other properties located in a 
subdivision. Therefore, the decision to 
use sealed bid or auction sale methods 
to dispose of SFH units located in a 
subdivision must address the number of 
dwellings to be sold by these methods, 
the suitability of the entire subdivision 
for further FmHA financing, and the 
effect of such sales on the surrounding 
borrowers. Detailed guidance for 
conducting sealed bid sales is provided 
in { 1955.147 of this subpart and for 
conducting auction sales in }{ 1955.131 
and 1955.148 of this subpart. 

{ 1955.113 Price (housing). 

Real property will be offered or listed 
for its market value, as adjusted by any 
administrative price reductions provided 
for in this section. That market value 
will be based on the condition of the 
property at time it is made available for 
sale. However, when a Section 515 RRH 
credit sale is being made to a nonprofit 
organization or pubUc body to utilize 
former single family dwellings as a 
rental or cooperative project for very- 
low-income residents, the price will be 
the lesser of the Government’s 
investment or the market value, less 
administrative price reductions, if any. 
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(a) SFHprice reduction. If SFH 
property has not sold after being 
actively marketed for at least 120 days, 
the County Supervisor or District 
Director may administratively reduce 
the price by an amount not to exceed 
five percent (5%) if deemed to be in the 
best interest of the Government or 
reappraise the property if additional 
market data indicates this action is 
warranted. Subsequent price reductions 
not to exceed 5% per reduction may be 
made in periods of not less than 120 
days each. Administrative price 
reductions may be made without 
changing the SFH appraised value. 
Reduction(s) will be documented in the 
running record. Active written offers, 
otherwise acceptable except for price, 
will be retained and accepted in order of 
highest price if equal to or greater than 
the reduced price. 

(b) MFHprice reduction. For multiple- 
family property, the sale price will only 
be reduced to the extent that the market 
value has decreased as shown in a 
current market appraisal. The District 
Director will not reduce the price 
without the prior written approval of the 
State Director. The State Director must 
request National Office authorization on 
reductions of price for multiple-family 
property if the inventory value at the 
time of acquisition exceeded the State 
Director's loan approval authority. 

§ 1955.114 Sales steps for suitable 
property (housing). 

After repairs, if any, are completed, 
suitable property will be offered for sale 
us outlined in this section. The appraisal 
should be updated to reflect repairs and 
improvements, if any, and Form FmHA 
1955-40, for SFH property, or other 
appropriate notice for MFH property, 
will be prepared. Suitable property will 
be sold by regular sale only , unless the 
Assistant Administrator for Housing 
authorizes another method. If the State 
Director determines that suitable 
properties have been given adequate 
market exposure and that diligent sales 
efforts including the use of real estate 
brokers have not produced purchasers, 
he/she may request the Assistant 
Administrator for Housing to authorize 
sale by sealed bid of public auction. 

(a) Single family housing. The sale 
price will be established in accordance 
with $ 1955.113 of this subpart The 
County Supervisor will either offer the 
property for regular sale or list it with 
real estate brokers for sale under the 
provisions of $ 1955.112 of this subpart. 
Properties will be offered or listed by 
use of Form FmHA 1955-40, unless 
FmHA has on hand a signed offer to 
purchase a specific property. The date 
the form is posted or listed with 


participating brokers is the effective 
date that the offer for sale has begun 
and the date it is mailed to participating 
brokers is the effective date of listing. 
Offers and listings will provide for sales 
on both eligible or ineligible terms. 
However, all suitable SFH property will 
be available for purchase by eligible 
SFH applicants only for the first 30 days 
from the date of the initial offering or 
listing, and for the firs* 30 days from the 
date of any reduction in price. During 
this 30-day period, offers will be 
accepted from others and held until the 
beginning of the business day following 
the 30-day period when they will be 
considered along with all other offers 
received that business day. If not sold 
during the 30-day period, the property 
may then be purchased by either eligible 
or ineligible buyers on a first-come first- 
served basis. However, for written 
offers received during business hours on 
the same day, eligiblea will be given first 
priority, then cash offers will take 
precedence over offers requiring credit. 
Among cash offers or offers requiring 
credit on ineligible terms, an offer higher 
than the listed price will be given 
preference. Preference will be given to a 

cash offer which is at least-* 

|‘Refer to Exhibit B of FmHA Instruction 
440.1 (available in any FmHA office) for the 
current percentage.! 

(For offers requiring credit on eligible 
terras, no preferences will be given for 
an offer higher than the listed price. An 
offer from an eligible applicant which is 
higher than the listed price will be 
treated as equally acceptable with other 
offers from eligibles and sold for the 
listed price.) Selection of equally 
acceptable offers in any category 
(eligible or ineligible) received the same 
business day will be made by lot. Credit 
sales to eligible applicants will be in 
accordance with the provisions of 
Subpart A of Part 1944 of this chapter. 
Sales to ineligibles will be for cash or as 
credit sales on ineligible terms as 
outlined in 5 1955.118 of this subpari. 
Offers for less than the listed price may 
be held until the price has been reduced 
administratively to the offer price or the 
property is reappraised, whichever 
occurs first. The lesser offers will be 
considered as received on the date of 
the price reduction. 

(b) Multiple-family housing. The sale 
price will be established in accordance 
with } 1955.113 of this subpart. 
Notification of known interested 
prospective offerors and advertising 
should be handled as set forth in 
S 1955.148 of this subpart. The sale 
information will include the sale price 
and require all offerors to submit an 
application package comparable to that 


required by the respective loan program 
which will be reviewed by the State 
Director. The sale date will be set to 
allow adequate time for advertising and 
review of applications. Offerors whose 
applications are rejected by FmHA will 
be notified in writing by the approval 
official. An offeror may withdraw an 
offer prior to the sale date, but on the 
sale date, all offers from applicants 
determined eligible for the type of loan 
being offered will be considered. Offers 
will be place in a receptacle and one 
offer drawn. Award will be made to the 
offeror drawn. The successful offeror 
will be notified immediately in writing 
by the approval official return receipt 
requested, that the successful offeror s 
offer has been accepted even if the 
successful offeror was present at the 
sale. The remaining offerors will each be 
notified by letter, return receipt 
requested, that their offer was not 
successful, the selection of the 
successful offeror was by lot and 
therefore is not appealable. If an 
unsuccessful offeror w r as not present nt 
the sale und requests the name of the 
successful offeror, the name may be 
released. If the MFH property has been 
listed with real estate brokers after 
receiving authorization from the 
Assistant Administrator for Housing 
Form FmHA 1955-40, or other 
appropriate form designated for MFH 
property, will be used and the property 
sold to the first eligible applicant 
meeting the respective program 
requirements. Any other method of sale 
must receive the prior wTittcn 
authorization of the Assistunt 
Administrator for Housing. 

(c) Single family inventory converted 
to MFH. Written offers by non-profit 
organizations or public bodies will be 
considered by FmHA for the purchase of 
multiple SFH units for conversion to 
MFH. 

(1) The price provisions of { 1955 113 
and the processing provisions for MFH 
in $ 1955.117 of this subpart apply to 
such a conversion. 

(2) The provisions of § 1955.130 of this 
subpart pertaining to real estate brokers 
apply, as applicable, and a commission 
will be due in the normal manner on 
units which were listed with the 
brokers). 

(3) Prior approval of the National 
Office is required before Issuance of 
Form AD-622, “Notice of Preapplication 
Review Action. 0 A preapplication with 
the information outlined in Exhibit A-8 
of Subpart E of Part 1944 of this chapter, 
along with the State Director's 
recommendation, will be forwarded to 
the National Office, Attention: Assistant 
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Administrator for Housing for a 
determination and further guidance. 

(4) A credit sale for this purpose will 
be made according to the provisions of 
Subpart E of Part 1944 of this chapter, as 
modified by § 1955.117 of this subpart, 
ttcept the units need not be contiguous, 
but they must be located in close enough 
provmity so that management costs are 
not increased nor management 
capabilities diminished because of 
distance. 

(51 An additional loan may be mode 
simultaneously with the credit sale, or 
later, only when the property involved 
meets the definition of "project" set 
forth m § 1944.2G5( j) of Subpart E of Part 
1M4 of this chapter. 

(d! CON ACT residential property 
suitable for the SFHprogram. When a 
Singh: family house acquired under the 
CON ACT is determined to be suitable 
for the SFH program. It may be offered 
for sale as a SFH unit as though it had 
been acquired under the SFH program. It 
may, however, be sold in this manner to 
an eligible RH borrower on eligible 
terms only— not for cash or on ineligible 
terms. When a house is offered for sale 
under this paragraph, the listing notices 
ar.d any advertising (whether being sold 
by FmHA or through real estate brokers) 
nust state this restriction. 

5 1955.115 Sates steps for unsuitable 
property (housing). 

Tho appropriate FmHA office will 
takir the following steps after repairs, if 
economically feasible, are completed. 

The appraisal will be updated to reflect 
repairs and improvements, if any. and 
Form FmHA 1955-40 for SFH property, 
or other appropriate notice for MFH 
property, will be prepared. 

la] Single family housing. Sales steps 
will be the same as for suitable SFH 
property, as provided in $ 1955.114(a) of 
this subpart, except that sales must be 
fer cash or credit on ineligible terms as 
provided in § 1955.118 of this subpart. If 
an unsuitable SFH property has not sold 
after 120 days from being offered for 
sale or listed with brokers, 
consideration should be given to using a 
sealed bid or auction sale method. Use 
of the sealed bid or auction method 
without attempting a regular sale may 
be considered in special circumstances; 
eg. where structures have been 
substantially destroyed by fire with the 
remaining value being only in the land. 
Special circumstances may also indicate 
that the structures should be sold 89 
chattel (salvage) when authorized by the 
Stale Director. Sealed bid sales of 
unsuitable SFH property should be 
I completed and closed within 90-days of 
ihe State Director's authorization to use 
this method. Auction sales should be 


completed and closed within 120 days of 
the State Director's authorization to use 
this method. The advertising 
requirements and deed restrictions of 
§ 1955.116 of this subpart apply to 
unsuitable properties which do not meet 
FmHA DSS standards. 

(b) Multiple-family housing. Sales 
steps will be the same as for suitable 
MFH property as provided in 
§ 1955.114(b) of this subpart except that 
sale must be for cash or credit on 
ineligible terms as set forth § 1955.118 of 
this subpart. Additionally, if cash offers 
are received, they will be given first 
preference by drawing from the cash 
offers only. If the State Director 
determines an auction sale should be 
used to sell unsuitable MFH property, 
authority to use that method of sale 
must be requested from the Assistant 
Administrator for Housing. Inventory 
files including information on the 
acquisition, marketing efforts made, 
management of the property, other 
pertinent information, a memorandum 
covering the facts of the case, and 
recommendations of the State Director 
must be submitted for review. 

9 1955.116 Requirements for sale of 
property not meeting decent, safe and 
sanitary (DSS) standards (housing). 

(a) Notices and advertising. If the 
inventory housing property has a single¬ 
family dwelling or o MFH unit which 
does not meet DSS standards as defined 
in 9 1955.103(f) of this subpart, any 
"Notice of Real Property For Sale," 
"Notice of Sale," or any other 
advertisement used in conjunction with 
advertising the sale must contain the 
following notice: 

The structure presently on this property 
does not meet the “Decent. Safe, and 
Sanitary Housing" standards as defined by 
the Farmer* Home Administration. Prior to 
being used for residential purposes, the 
structure must be restored or repaired to: 

(1) Be structurally sound and habitable, 

(2) Have a potable water supply, 

(3) Have functionally adequate, safe, and 
operable heating, plumbing, electrical and 
sewage disposal systems, and 

(4) Meet the Thermal Performance 
Standards for existing construction as 
outlined in Exhibit D of Subpart A of Part 
1924 of Title 7 of the Code of Federal 
Regulations. 

(b) Sales agreements. If a housing 
structure in inventory does not meet 
DSS standards, the Forms FmHA 1955- 
45 or Form FmHA 1955-48 used in 
conjunction with the sale must indicate 
the type of deficiencies that exist and 
must contain the following clause; 

This property contains a dwelling unit or 
units which FmHA has deemed to be 
inadequate for residential occupancy. The 
Quitclaim Deed by which the properly will be 


conveyed to the purchaser will contain a 
covenant binding the purchasers and the 
property which will restrict the residential 
untl(s) on the property from being used for 
residential occupancy until the dwelling 
unlt(s) is structurally sound and habitable, 
has a potable wuter supply, has functionally 
adequate, safe and operable heating, 
plumbing, electrical and sewage disposal 
systems, and meets the Thermal Performance 
Standards ns outlined in Exhibit D. of 
Subpart A of Part 1924 of Title 7 of the Code 
of Federal Regulations. This restriction is 
imposed pursuant to section 510(e) of the 
Housing Act of 1949, as amended 42 U.S.C. 

§ 1480(e). 

(c) Quitclaim deed. The following or 
similar restrictive clause adapted for use 
in an individual State pursuant to a 
State Supplement approved by OGC 
must be added to the quitclaim deed for 
properties with dwellings which do not 
meet the definition of decent, safe, and 
sanitary; 

Pursuant to section 510(e) of Ihe Housing 
Act of 1949, as amended, 42 UJS.C. 9 1460(c). 
the purchaser (“Grantee" herein) of the 
above-described real property (Ihe "subject 
properly" herein) covenants and agrees with 
the United States acting by and through 
Farmers Home Administration (the "Grantor" 
herein) that the dwelling unlt(s) located on 
the subject properly as of the date of this 
Quitclaim Deed will not be occupied or used 
for residential purposes until ihe un»l(s) is 
structurally sound and habitable, has a 
potable water supply, has functionally 
adequate, safe, and operable heating, 
plumbing, electrical and sewage disposal 
systems and meets the Thermal Performance 
Standards as outlined in Exhibit D of Subpart 
A of Part 1924 of Title 7 of the Code of 
Federal Regulations. This covenant shall be 
binding on Grantee and Grantee's heirs, 
assigns and successors and will be construed 
as both a covenant running with the subject 
property and as an equitable servitude. This 
covenant wfll be enforceable by the United 
Slates in any court of competent jurisdiction. 
When the existing dwelling unit(s) on the 
subject properly complies with the 
aforementioned standards of the Farmers 
Home Administration or the unit(s) has been 
completely razed, upon application to 
Farmers Home Administration in accordance 
with its regulations, the subject property may 
be released from the effect of this covenant 
and this covenant will thereafter be of no 
further force or effect. 

(d) Release of restrictive clause. A 
State Supplement outlining the 
procedure for releasing the DSS 
covenant will be issued with the advice 
and approval of OGC. 

§ 1955.117 Processing credit sales on 
eligible terms (housing). 

The following provisions apply to all 
credit sales on eligible terms: 

(a) Offers. Form FmHA 1955-45 will 
be used to document the offer and 
acceptance for regular FmHA sales. 
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Contract acceptance is normally made 
prior to processing form FmHA 410-4. 
"Application for Rural Housing 
Assistance (Non Farm Tract)/' for SFH 
property with the provisions that 
acceptance is subject to program 
approval. MFH property sales require an 
application package comparable to that 
submitted for the respective loan 
program application. 

(b) Processing. The FmHA regulations 
pertaining to the type of credit being 
extended will be followed in making 
credit sales on eligible leans except as 
modified by the provisions of this 
section. All MFH credit sales may be 
made for up to 100 percent of the current 
market value of the security less any 
prior lien. However, if a profit or limited 
profit applicant desires to earn a return, 
the applicant will be required to 
contribute at least 5 percent of the 
purchase price as a cash down payment 
unless otherwise waived by the 
Administrator under § 1955.149 of this* 
subparl. All credit sales of KRH. RCII. 
and LH properties will be subject to 
prepayment and use restriction specified 
by the respective program requirements. 

(c.) Approval. Form FmHA 1940-1 will 
be used to approve a credit sale even 
though no obligation of funds is 
involved. 

(d) Dow n payment. When a down 
payment is made, it will be collected at 
closing, identified by advice number, 
pu,chaser's name and case number, and 
remitted in accordance with FmHA 
Instruction 1951-B (available in any 
FmHA office). 

(e) Interest rate. The interest rate will 
1 m? the interest rate for the type credit 
being extended that is in effect on the 
date the assistance is approved on 
Form Foil 1A 1940-1. 

(f) Closing costs. MFH purchasers will 
pay dosing costs from their own funds. 
Where necessary. SFH purchasers who 
qualify may be made a subsequent loan 
to pay closing costs in an amount not to 
exceed 1 percent of the sale price of the 
dwelling. 

(g) Closing sale. Title clearance, loan 
closing and property insurance 
requirements for a credit sale, and any 
loan dosed simultaneously with the 
credit sate, are the same as for a 
program loan of the same type except: 

(1) The property will be conveyed by 
in accordance with § 1955.141(a) of this 
subpart. 

(2) Earnest money, if any, will be used 
to pay purchaser's dosing costs with 
any balance of closing costs being paid 
from the purchaser's personal funds 
except as provided in paragraph (f) of 
this section. For SFH credit sales and 
MFII credit sales to nonprofit 
organizations or puhlic bodies, any 


excess deposit will lie refunded to the 
purchaser. For MFH sales to profit or 
limited profit buyers, any excess earnest 
money deposit will be credited to the 
purchase price and recognized as a part 
of the purchaser's initial investment. 

(3) The County Supervisor or District 
Director will provide the closing agent 
with the necessary information for 
dosing the sale. The assistance of OCC 
will be.rcquested to provide closing 
instructions in exceptional or complex 
cases and for all MFH sates. 

(h) Reporting. After the sale is closed, 
it will be reported according to 
$ 1955.142 of this subpart. 

( 1955.118 Processing cash sates or credit 
sales on Ineligible terms (housing). 

Cash sales will be closed by the 
servicing official collecting the purchase 
price (less any earnest money or bid 
deposit) and delivering the deed to the 
purchaser. Proceeds will be remitted 
according to FmHA Instruction 1951-B 
(available in any FmHA office). The 
following provisions apply to credit 
sales on ineligible terms: 

(a) General. The provisions of 

3 1955.117(a) and (c) of this subpurt also 
apply to sales on ineligible terms. 
However, the following modification on 
instruments, if applicable, will be made 
and initiated by both the applicant and 
the approval official: 

(1) On the promissory note, any 
covenants relating to graduation to other 
credit, personal occupancy, and 
restrictions on leasing will be deleted by 
lining through and will be initiated by 
the obligors). 

(2) On the security instrument 
(mortgage or deed of trust) the 
covenants relating to graduation to other 
credit personal occupancy, and 
restrictions on lease will be deleted by 
lining through and will be initialed by 
the mortgagors). 

(b) Down payment. Down payment of 
not less than 10 percent of the purchase 
price is required at closing and will be 
remitted by the servicing official 
according to FmHA Instruction 1951-B 
(available tn any FmHA office). 

(c) Interest rate The ineligible SFH 
interest rate will be charged on all credit 
sales of SFH property on ineligible 
terms. The Section 515 RRH interest rate 
plus Vk percent will be charged on all 
other types of housing credit sates. Refer 
to Exhibit B of FmHA Instruction 440.1 
(available in any FmHA Office) for 
interest rates. 

(d) Term of note. The balance of the 
purchase price will be amortized as 
follows, except the term will never lie 
longer than the period for which the 
property wit! serve as adequate security: 


(i) SFH (A) When a purchaser docs 
not own on adequate home, intends to 
occupy the house, and cannot obtain 
other credit for its purchase, the tern* 
may be for a period not to exceed 30 
years. 

(B) For purchasers who do not meet 
the criteria tn paragraph (d)(1)(A) of this 
section, the note amount will be 
amortized for not more than 10 years 
However, if the State Director 
determines more favorable terms are 
necessary to facilitate the sale, the note 
amount may be amortized using a 20- 
year factor with payment in full (balloon 
payment) due not later than 10 years 
from the date of closing. 

(ii) MFH. No more than 10 years 
unless the State Director determines 
more favorable terms are necessary to 
facilitate the sale In which case the not* 
amount may be amortized using 8 30 
year factor with payment in full (balluco 
payment) due not later than 10 years 
from the date of dosing. 

(e) Closing sale. Title clearance, loan 
dosing and property insurance 
requirements for a credit sale are thi? 
same as for a program loan except 

(1) The property will be conveyed in 
accordance with § 1955.141(a) of this 
subpart. 

(2) The purchaser will pay dosing 
costs. Earnest money, if any, will be 
used to pay purchaser's closing costs 
with any balance of dosing costs being 
paid by the purchaser. 

(3) The County Supervisor or District 
Director will provide the closing agent 
with the necessary information for 
dosing the sale. The assistance of OGC 
will be requested to provide closing 
instructions in exceptional or complex 
cases and for all MFH sales. 

(f) Reporting: After the sale is dosed 
it will be reported according to 

S 1955.142 of this subpart 

(g) Classification. Credit sales on 
ineligible terms will be classified an % 
ORE loans and serviced accordingly 

§ 1955.119 Paymont of discount points 
(housing). 

To effect regular sale of inventory 
SFH property to a purchaser who is 
financing the purchase of the property 
with a nonFmHA loan, the State 
Director may authorize the payment by 
FmHA of not more than three discount 
points. The payment must be a 
customary requirement of the lender for 
the Belief within the community where 
the property is located Terms of 
payment will be incorporated in Furm 
FmHA 1955-45 and will be Fixed as of 
the date the form is signed by the 
appropriate FmHA official. Points will 
not be paid to reduce the interest rate to 
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be paid by the purchaser. The payment 
wiii be deducted from the funds to be 
received by FmHA at closing. 

• 1955 120 l Reserved I 

Chattel Property 

{ 1955.121 Sate of acquired chattels 

tdvjtiei). 

Sections 1955.122-1955.124 of this 
subpart prescribe procedures for the 
sale of all acquired chattel property 
except real property rights. The State 
Director is authorized to sell acquired 
chattels by auction, sealed bid, regular 
sale or. for perishable items and crops, 
by negotiated sale. The State Director 
may rudelegate authority to any 
qualified FmHA employee. 

\ 1955.122 Method of sale (chattel). 

Acquired chattels will be sold as 
expeditiously as possible using the 
method(s) considered most appropriate. 

If the chattel is not sold within 180 days 
after acquisition, assistance will be 
requested as outlined in 5 1955.143 of 
this subpart. 

(a) Regular sale. Chattels may be sold 
by FmHA employees at market value to 
eLigible applicants. Form FmHA 440-21. 
"Appraisal of Chattel Property.” will be 
used when appraising chattels for 
regular sale. 

(b| Auctions. Section 1955.146 of this 
•ubpart provides detailed guidance on 
suctions applicable to the sale of 
chattels, as supplemented by this 

lection. 

(1) Established public auction. An 
established public auction is an auction 
conducted at a facility that is widely 
■dvertised and that is held on a 
regularly scheduled basis. This method 
of sale is particularly suited for the sale 
of commodities, farm machinery and 
livestock. No additional public notice of 
tale is required other than that 
commonly used by the facility. This is 
the preferred method of disposal. 

(2) Other auctions. Other auctions, 
whether conducted by FmHA employees 
or fee auctioneers, are suitable for on¬ 
premises sales, for sale of dissimilar 
chattels, and for the sale of chattels in 
conjunction with the auction of real 
property, A minimum of 5 days public 
notice will be given prior to the date of 
auction. 

(c) Sealed bid sales . Section 1955.147 
of this subpart provides detailed 
fuidance on sealed bid sales applicable 
to the sale of chattels. When it is 
sieved that financing will have to be 
provided through a credit sale, this 
Method has advantages over auction 
4 ales. It requires, however, additional 
stfk Ps in the event any established 
®immum price is not obtained. 


Preference will be given to a cash offer 

which is at least-* percent of the 

highest offer requiring credit. 

|* Refer to Exhibit B of FmHA Instruction 

440.1 (available in any FmHA ofTice) for the 
current percentage.) 

(d) Negotiated sale. Perishable 
acquired items and crops (except 
timber) and chattels for which no 
acceptable bid was received from 
auction or sealed bid methods may be 
sold by direct negotiation for the best 
price obtainable. Preference will be 
given to a cash offer which is at least 

-• percent of the highest offer 

requiring credit. 

(• Refer to Exhibit B of FmHA Instruction 

440.1 (available in any FmHA office) for the 
current percentage.) 

No public notice is required to negotiate 
with interested parties including prior 
bidders. Justification for the use of this 
method of sale will be documented. A 
copy of the sale instrument (Form FmHA 
1955-47, -Bill of Sale ’A*—Sale of 
Government Property") will be kept in 
the County or District Office inventory 
file. Sale proceeds will be remitted 
according to FmHA Instruction 1951-B 
(available in any FmHA office). A State 
Supplement, when needed, will be 
prepared with the assistance of OGC to 
provide additional guidance on 
neotiated sales and to insure 
compliance with State laws. 

8 1955.123 Sato procedures (chattel). 

(a) Credit sales. Although cash sales 
are preferred in the sale of chattels, 
credit sales may be used 
advantageously in the sale of chattels to 
eligible purchasers and to facilitate 
sales of high-priced chattels. Credit 
sales to eligible purchasers will be in 
accordance with the provisions of this 
Chapter for the appropriate program for 
which a loan would otherwise be made 
including eligibility determinations. 
Preference will be given to a cash offer 

which is at least-• percent of the 

highest offer requiring credit. 

|* Refer to Exhibit B of FmHA Instruction 

440.1 (available in any FmHA office) for the 
current percentage.) 

Credit sales to ineligible purchasers may 
be offered on terms of not less than ten 
percent (10%) down payment with ihe 
remaining balance amortized over a 
period not to exceed five years. The 
interest rate for ineligible purchasers 
will be the current ineligible interest 
rate for Farmer Program property set 
forth in Exhibit B of FmHA Instruction 
440-1 (available in any FmHA office). 
Forms FmHA 431-2 or CFS, Form FmHA 
440-32, "Request for Statement of Debts 
and Collateral." or any other financial 


statement considered appropriate may 
be used to show financial capability. 

(b) Receipt of payment. Payment will 
be by cashier's check, certified check, 
postal or bank money order, or personal 
check (not in excess of $500) made 
payable to FmHA. Cash may be 
accepted if it is not possible for one of 
these forms of payment to be used. 

Third party checks are not acceptable. If 
full payment is not received at the time 
of sale, the offer will be documented by 
Form FmHA 1955-48, or by Form FmHA 
1955-45 where the chattel is sold jointly 
with real estate by regular sale. 

(c) Transfer of title . Title will be 
transferred to a purchaser in accordance 
with $ 1955.141(b) of this subport. 

(d) Reporting sale. Sales will be 
reported in accordance with § 1955.142 
of this subpart. 

(e) Reporting and disposal of 
inventory property not sold. Refer to 
55 1955.143 and 1955.144 of this subpart 
for additional guidance in disposing of 
problem property. 

5 1955.124 Sato with inventory real estate 
(chattel). 

Inventory chattel property may be 
sold with inventory real estate if a 
higher aggregate price can be obtained. 
Proceeds from a joint sale will be 
applied to the respective inventory 
accounts based on the value of the 
property sold. Form FmHA 440-21 will 
be used to determine the value of the 
chattel property. The offer for the sale of 
the chattels will be documented by 
incorporating the terms and conditions 
of the sale of Form FmHA 1955-45 or 
Form FmHA 1955-48. and may be 
accepted by the appropriate approval 
official based upon the combined final 
sale price. 

5§ 1955.12S-1955-.126 (Reserved) 

Use of Contractors To Dispose of 
Inventory Property 

5 1955.127 Selection and use of 
contractors to dispose of Inventory 
property. 

Sections 1955.128—1955.131 prescribe 
procedures for contracting for services 
to facilitate disposal of inventory 
property. FmHA Instructions 1955-D and 
2024-A (available in any FmHA office) 
are applicable for procurement of the 
nonpersonal services. 

8 1955.128 Appraisers. 

The State Director may authorize the 
County Supervisor or District Director to 
procure fee appraisals of inventory 
property, except MFH properties, to 
expedite the sale of inventory real or 
chattel property. (Fee appraisals of MFH 
properties will only be authorized by the 
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Assistant Administrator for Housing 
when unusual circumstances preclude 
the use of a qualified FmHA MFH 
appraiser.) The decision will be based 
on availability of comparables, 
capability and availability of personnel 
and the number and type properties 
(such as large farms and business 
property) requiring valuation. Contract 
appraisers should be "designated * (i.e.. 
an appraiser designated by major 
appruisal organizations, such as Society 
of Real Estate Appraisers. American 
Institute of Real Estate Appraisers. 
American Society of Appraisers. 
American Right of Way Association. 
Appraisal Institute of Canada and 
Independent Appraisers). Appraisers 
may not purchase property they have 
appraised. 

$ 1955.129 Business brokers. 

The services of business brokers or 
business opportunity brokers may be 
authorized by the appropriate Assistant 
Administrator In lieu of or in addition to 
real estate brokers for the sale of 
businesses as a whole, including 
goodwill and chattel, when: 

(a) The primary use of the structure 
included in the sale is other than 
residential: 

(b) The business broker is duly 
licensed by the respective state; and 

(c) The primary' function of the 
business is other than farming or 
ranching. 

$ 1955.130 Real estate brokers. 

Contracting authority for the use of 
real estate brokers is prescribed by 
Exhibit C of FmltA Instruction 2024-A 
(available in any FmHA office). Brokers 
who are managing custodial or 
inventory property may also participate 
in sales activities under the same 
conditions offered other brokers. 

Brokers must be properly licensed in the 
State in which they are doing business. 

(a) Type of listings. The State Director 
may elect to authorize use of open 
listings, exclusive listings, or 
combinations thereof during any 
calendar year as follows: 

(1) Exclusive listing contract. An 
exclusive listing contract provides for 
the selection of one broker by 
competitive negotiation who will be the 
only authorized broker for the FmHA 
office awarding the contract within a 
defined area and for a specified 
property or type property. Since the 
commission rate is pre-established, 
additional criteria will be specified in 
the solicitation together with the 
numerical weighting system to be used 
(usually 1-100). Responses will be 
calculated on the basis of criteria such 
as personal qualifications, membership 


in Multiple Listing Services, previous 
dealings with FmHA. advertising plans, 
innovative promotion methods 
proposed, and financial capability. The 
responsibilities of the broker under the 
exclusive listing contract exceed those 
of the open listing agreement 

(2) Open listing. Open listing 
agreements provide for any licensed real 
estate broker to provide sales services 
for any property listed consistent with 
the terms and conditions of Form FmHA 
1955-42, "Open Real Property Master 
Listing Agreement." If this method is 
used, a newspaper advertisement will 
be published in the counties served by 
the FmHA office, informing brokers that 
sales services are being requested. The 
advertising will be substantially in 
accordance with the example given in 
Exhibit B of this subpart (available in 
any FmHA office). An open listing 
agreement may be executed at any time 
during the year, but must be effective 
prior to the broker showing the property. 

(b) Listing notices. Form Fml IA 1955- 
40 will be used to provide brokers with 
notice of initial listing, withdrawals, 
price change, terms change, relisting, 
sale cancellation, restrictions on sale, 
etc. 

(c) Priority of offers. Offers will be 
given priority in the order received: 
however, all offers received during the 
same business day will be considered as 
having been received at the same time. 
The successful offer from among equally 
acceptable offers within each category 
will be determined by lot by FmHA. 
Priority rules for specific categories of 
property are: 

(1) Suitable SFH. See $ 1955.114(a) of 
this subpart. 

(2) Suitable MFH. Offers will be 
considered from eligible applicants only. 

(3) Unsuitable SFH. See S 1955.115(a) 
of this subpart. 

(4) Unsuitable MFH. See S 1955.115(b) 
of this subpart. 

(5) Suitable CON ACT. See 5 1955.100 
of this subpart. 

(6) Surplus CONACT. See S 1955.107 
of this subpart. 

(d) Price. No offer for less than the 
listed price will be accepted during the 
period of regular sale. However, other 
offers will be held by FmHA pending 
any administrative price reduction, prior 
sale, withdrawal, or expiration of oiler. 

(e) Earnest money. Earnest money in 
the amount specified in paragraph (e)(1) 
of this section will be collected when a 
sales contract is executed. The earnest 
money will be retained by the broker 
until contract closing, withdrawal, 
cancellation, or rejection by FmHA. 
When a contract is cancelled because 
FmHA rejects the offerer's application 
for credit the earnest money will be 


returned to the offeror. When a contract 
closes, the broker will make the earnest 
money available to be used toward 
closing costs, or in the case of a cash 
sale it may be returned to the purehnsHf 
For MFH sales to profit or limited profit 
buyers, any excess earnest money 
deposit will be credited to the purchase 
price and recognized as a part of the 
purchaser's initial investment. 

(1) Amount The amount of earnest 
money collected will be: 

(1) For single-family residence or 
multiple-family residence of 2 to 4 units, 
$50. 

(si) For all property other than that 
covered in paragraph (e)(1)(i) of this 
section, the greater of the estimated 
dosing costs shown on the notice of 
listing (Form FmHA 1955-40) or V* of 1 
percent of the purchase price. 

(2) Offeror default When a contract li 
cancelled due to offeror default, the 
earnest money will be delivered to and 
retained by FmHA as full liquidated 
damages and will be remitted by the 
servicing official according to FmHA 
Instruction 1951-B (available in any 
FmHA office] for application to the 
General Fund. 

(f) Commission. The broker’s 
commission is contingent on the dosing 
of the sale and will not be paid until the 
sale is dosed and title has passed to the 
purchaser. No commission will be paid 
where the sale is to the broker, the 
broker’s salesperson(s). to persons living 
in his/her or salesperson’s immediate 
household or to legal entities in which 
the broker or salesperson(s) have an 
interest. Commission will be paid at 
dosing only if sufficient cash to cover 
the commission is paid by the purchaser. 
Otherwise the commission will be paid 
by the appropriate FmHA official 
completing a Standard Form 1034 and 
submitting Form FmHA 2024-1, for 
payment to be charged as a 
nonrecoverable cost to the inventory 
account. A uniform fee or commission 
schedule, by property type, will be 
established by the State Director within 
a given sales area and will not exceed 
commissions paid for similar types of 
services provided by the broker to other 
sellers of similar real property. (The 
percentage normally decreases as the 
value of the property increases over 
$100,000.) The State Director, without 
authority to reddegate, may authorize 
fixed amount bonuses for special-effort 
property, such as property with a value 
so low that the commission alone does 
not warrant broker Interest or properly 
that has been held in inventory for an 
extended period where it is believed an 
added bonus will create additional 
efforts by the broker to sell the property 
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Co;nmission* for sealed bids procured 
through brokers may be authorized by 
the appropriate Program Assistant 
Administrator upon written request by 
the State Director. 

(g) Nondiscrimination. Brokers who 
execute listing agreements with FrnliA 
skill certify to nondiscrimination 
practices as provided in Forms FmHA 
1965-42 and FmHA 1955-43 (available in 
my FmHA office). In addition, all 
brokers participating in the sale of the 
property shall sign the 
nondiscrimination certification on Form 
FmHA 1955-45. 

11955.131 Auctioneers. 

The services of licensed auctioneers, 
if required, may be used to conduct 
auction sales as described in § 1955.148 
of this subpart and procured by 
competitive negotiation under the 
contracting authority of Exhibit C to 
FmHA Instruction 2024-A (available in 
any FmHA office). 

(a) Selection criteria. The auctioneer 
should be selected by evaluating criteria 
such as proposed sales dates, location, 
advertising, broker cooperation, 
innovations, mechanics of sale, sample 
advertising, personal qualifications. 
Financial capability, private sector 
financing and license/bonding. 

(b) Commission. The commission to 
be paid is normally the customary 
auctioneer's fee for the area for the type 
of property being sold. Payment will be 
made in the same manner as provided 
for brokers in S 1955.130(f) of this 
lubpart. 

(c) Auctioneer restriction. The 
auctioneer, his/her sales agents, 
cooperating brokers or persons living in 
hi9. her or their immediate household 
urn restricted from bidding or from 
subsequent purchase of any property 
sold or offered at the auctioneer’s sale 
for o period of one year from the auction 
date. 

11955.132 (Reserved! 

General 

11955.133 Nondiscrimination. 

(a) Title VIprovisions. If the 
inventory real property to be sold 
^cured a loan that was subject to Title 
VI of the Civil Rights Act of 1984, and 
the property will be used for its original 
or similar purpose, or if FmHA extends 
credit and the property then becomes 
•object to Title VI, the buyer will sign 
f orm FmHA 400-4. "Assurance 
Agreement’* The instrument of 
conveyance will contuin the following 
•iatement: 

Th<» property described herein wm 
<>W<un*d or improved through Federal 
financial asRistance. This property Is subject 


to the provisions of Title VI of the Civil 
Rights Act of 1901 and the regulations issued 
pursuant thereto for so long as the property 
continues to be used for the same or similar 
purposes for which the Federal financial 
assistance was extended. 

(b) Affirmative Fair Housing 
Marketing Plan. Exclusive listing 
brokers or auctioneers selling SR I 
properties having 5 or more properties in 
the same subdivision listed or offered 
for sale at the same time will prepare 
and submit to FmHA an acceptable 
Form HUD 935.2, “Affirmative Fair 

I lousing Marketing Plan/* for each such 
subdivision in accordance with 
S 1901.203(c) of Subpart E of Part 1901 of 
this chapter. 

(c) Equal Housing Opportunity logo. 

All Fmi (A and contractor sale 
advertisements will contain the Equal 
Housing Opportunity logo. 

§ 1955.134 Loss, damage, or existing 
defects in Inventory real property. 

(a) Property under contract. If a bid or 
offer has been accepted by the FmHA 
and through no fault of either party, the 
property is lost or damaged as a result 
of fire, vandalism, or an act of Cod 
between the time of acceptance of the 
bid or offer and the time the title of the 
property is conveyed by FmHA. FmHA 
will reappraise the property. The 
reappraised value of the property will 
serve as the amount FmHA will accept 
from the purchaser. However, if the 
actual loss based on the reduction in 
market value of the property as 
determined by FmHA is less than $500. 
payment of the full purchase price is 
required. In the event the two parties 
cannot agree upon an adjusted price, 
either party, by mailing notice in writing 
to the other, may terminate thp contract 
of sale, and the bid deposit or earnest 
money, if any, will be returned to the 
offeror. 

(b) Existing defects. FmHA does not 
provide any warranty on property sold 
from inventory. Subsequent loans may 
be made to eligible purchasers to correct 
defects. 

§ 1955.135 Taxes on Inventory real 
proparty. 

Where FmHA owned property is 
subject to taxation, taxes will be 
prorated between FmHA and the 
purchaser as of the date the title is 
conveyed in accordance with the 
conditions of Form FmHA 1955-45 or 
Form FmHA 1955-48. The purchaser will 
be responsible for paying all taxes due 
and payable after the title is conveyed. 
The County Supervisor or District 
Director will advise the taxing authority 
of the sale, the purchaser’s name, and 
the description of the property sold. 


Only assessments for property 
improvements (water, sewer, curb and 
gutter, etc.) due and payable as of the 
date property is sold will be paid by 
FmHA for ail types of inventory 
property. At the closing, taxes and 
assessments due to be paid by FmHA 
will be paid by voucher, if the local 
taxing authority will accept payment at 
that time, or will be deducted from the 
selling price. However, for eligible 
borrowers other than MFH who lack 
payment ability. FmHA may pay the 
prorated taxes and assessments by use 
of Standard Form 1034 and Form 2024-1, 
when later due and payable, in lieu of 
deduction from the selling price at 
closing. 

§ 1955.136 Environmental Assessment 
(EA) and Environmental Impact Statement 
(HIS). 

(a) Prior to a final decision on some 
disposal actions, an environmental 
assessment must be made and when 
necessary, an enviommental impact 
statement. Detailed guidance on when 
and how to prepare an EA or an EIS is 
found in Subpart G of Part 1940 of this 
Chapter. Assessments must be made for 
those proposed conveyances that meet 
one of the following criteria: 

(1) The conveyance is controversial 
far environmental reasons and/or is 
qualified within those categories 
described in § 1965.137 of this subpart. 

(2) The FmHA approval official hus 
reason to believe that conveyance 
would result in a change in use of the 
real property. For example, farmland 
would be converted to a nonfarm use: or 
an industrial facility would be changed 
to a different industrial use that would 
produce increased gaseous, liquid or 
solid wastes over the former use or 
changes in the type or contents of such 
wastes. Assessments are not required 
for conveyance where the real property 
would be retained in its former use 
within the reasonably foreseeable 
future. 

(b) When an F.A or F.1S is prepared it 
shall address the requirements of 
Departmental Regulation 9500-3, ’’Land 
Use Policy " in connection with the 
conversion to other uses of prime and 
unique farmlands, farmlands of 
statewide or local importance, prime 
forest and prime rangelands, the 
alteration of wetlands or Qood plains, or 
the creation of nonfarm uses beyond the 
boundaries of existing settlements. 

§ 1955.137 Rest properly located In 
spoclal areas or having special 
characteristics. 

(a) Real property located in flood, 
mudslide hazard\ wetland, or Coastal 
Barrier Resources System (CBRS). —(1) 
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Use restrictions. Executive Order 11988, 
"Floodplain Management," and 
Executive Order 11990, "Protection of 
Wetlands." require the conveyance 
instrument for inventory property in 
floodplains or wetlands which is 
proposed for lease or sale to specify 
those uses that are restricted under 
identified Federal, State, and local 
floodplains or wetlands regulations as 
well as other appropriate restrictions. 
The restrictions shall be to the uses of 
the property by the lessee or purchaser 
and any successors, except where 
prohibited by law. as determined by the 
FmllA official responsible for the 
conveyance. Applicable restrictions will 
be incorporated into quitclaim deeds in 
format similar to that contained in 
i 1955.116(c) of this subpart with the 
advice and approval of OCC. Upon 
application by the owner of any 
property so affected and upon 
determination by the appropriate FmllA 
servicing official that the condition for 
which a deed restriction was imposed 
no longer exists, the restriction clause 
may be released by the State Director. A 
listing of these restrictions will be 
included in the notices required in 
paragraph (a)(2) of this section. 

(2) Notice of hazards. Acquired real 
property located in an identified special 
flood or mudslide hazard area as 
defined in Subpart B of Part 1806 of this 
chapter (FmHA Instruction 426.2) will 
not be sold for residential purposes 
unless determined by the County 
Supervisor or District Director to be safe 
(that is. any hazard that exists would 
not likely endanger the safety of 
dwelling occupants). Prior written notice 
of the specific hazard must be given to 
prospective purchasers. The notice will 
be prepared in accordance with the 
following: 

(i) Property offered for sale by FmHA. 
The County Supervisor or District 
Director will inform prospective 
purchasers at the time of the first 
inquiry and in any notice of public sale 
that the property is located in a special 
flood, mudslide hazard or wetland area 
and specify any use restrictions 
resulting from this location. The County 
Supervisor or District Director will also 
prepare and deliver a written notice to 
the prospective purchaser at the time the 
bid or offer to purchase is signed by the 
purchaser. The prospective purchaser 
will acknowledge the receipt of the 
notice. Exhibit A of this subpart 
(available in any FmHA office) may be 
used as a guide for preparing the notice 
and the acknowledgment. The 
acknowledgment will be placed in the 
County or District Office inventory file. 


(ii) Property offered for sale through 
real estate brokers or auctioneers . If 
real estate brokers or auctioneers are 
engaged to sell inventory property, they 
must notify prospective purchasers in 
writing that the property is located in a 
special flood, mudslide hazard, or 
wetland area and specify any use 
restrictions resulting from this location. 

(A) When sending Form FmHA 1955- 
40 or other notice to the brokers or 
auctioneers listing property for sale, the 
County Supervisor or District Director 
will attach a written notice and 
acknowledgment as a guide in meeting 
this requirement. Exhibit A of this 
subparl (available in any FmHA office) 
may be used for this purpose. 

(B) After the prospective purchaser 
signs the acknowledgment, the broker or 
auctioneer will forward it to the County 
Supervisor or District Director, as 
appropriate, with Form FmHA 1955-45 
of Form FmHA 1955-46. 

(3) Limitations placed on financial 
assistance . (i) Financial assistance is 
limited to property located in areas 
where flood insurance is available. 

Flood insurance must be provided at 
closing of loans on eligible and ineligible 
terms. Appraisals of property in flood or 
mudslide hazard areas will reflect this 
condition and any restrictions on use. 
Financial assistance for substantial 
improvement or repair of property 
located in a flood or mudslide hazard 
area is subject to the limitations 
outlined in Exhibit C, Paragraph 3b (1) 
and (2) of Subpart G of Part 1940 of this 
chapter. 

(ii) Pursuant to the requirements of the 
Coastal Barrier Resources Act (CBRA) 
and except as specified in paragraph 
(a)(3)(v) of this section, no credit sales 
will be provided for property located 
within a CBRS where: 

(A) It is known that the purchaser 
plans to further develop the property: 

(B) A subsequent loan of any other 
type of federal financial assistance as 
defined by the CBRA has been 
requested for additional development of 
the property: 

(C) The sale is inconsistent with the 
purposes of the CBRA: or 

(D) The property to be sold was the 
subject of a previous financial 
transaction that violated the CBRA. 

(iii) For purposes of this section, 
additional development means the 
expansion, but not maintenance, 
replacement-in-kind, reconstruction, or 
repair of any roads, structures or 
facilities. Water and waste disposal 
facilities as well as community facilities 
may be repaired to the extent required 
to meet health and safety requirements. 


but may not be improved or expanded to 
serve new users, patients or residents 

(iv) A sale which is not in conflict 
with the limitations in paragraph 
(a)(3)(H) of this section shall not be 
completed until the approval official has 
consulted with the appropriate Regional 
Director of the U.S. Fish and Wildlife 
Service and the Regional Director 
concurs that the proposed sale does not 
violate the provisions of the CBRA. 

(v) Any proposed sale that does not 
conform to the requirements of 
paragraph (a)(3)(H) of this section must 
be forwarded to the Administrator for 
review and approval. Approval will not 
be granted unless the Administrator 
determines, through consultation with 
the Department of Interior, that the 
proposed sale does not violate the 
provisions of the CBRA. 

(b) Historic preservation. (1) Pursuant 
to the requirements of the National 
Historic Preservation Act and Executive 
Order 11593, "Protection and 
Enhancement of the Cultural 
Environment," the FmHA official 
responsible for the conveyance must 
determine if the property is listed on or 
eligible for listing on the National 
Register of Historic Places. (See Subpart 
F of Part 1901 of this chapter for 
additional guidance.) To determine the 
former, the current listing of the Register 
is reviewed. To determine the latter, the 
State Historic Preservation Officer 
(SHPO) must be consulted whenever 
one of the following criteria are met: 

(1) The property includes a structure 
that is more than 50 years old. 

(ii) Regardless of age. the property is 
known to be of historic/archeological 
importance or ha9 apparent significant 
architectural features or is similar to 
other FmHA properties that have been 
determined to be eligible. 

(iii) An environmental assessment is 
required prior to a decision on the 
conveyance. 

(2) When consultation is not required 
based upon the above criteria, the 
responsible FmHA official shall note in 
the inventory file the basic reason why 
no consultation was necessary'. For 
example, the running record may 
indicate the property to be conveyed 
may be a standard, 10-ycar old, single 
family house, a check may have been 
made with a local historical society on a 
less obvious property or the property 
may have been previously cleared. 

(3) If the result of the consultations 
with the SHPO is that a property may be 
eligible or that it is questionable, an 
official determination must be obtained 
from the Secretary of the Interior. The 
State Office should be contacted for 
assistance in obtaining this 
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determination. The National Office 
Program Support Staff is also available 
to assist the State Office. 

(4) If a property is listed on the 
National Register or is determined- 
eligible for listing by the Secretary of 
Interior, the FmHA official responsible 
for the conveyance must consult with 
the SHPO in order to develop any 

oei tssary restrictions on the use of the 
property so that the future use will be 
compatible with preservation objectives 
sad which does not result in an 
unreasonable economic burden to public 
or private interests. The Advisory 
Council on Historic Preservation must 
be consulted by the State Director after 
the discussions with the SHPO are 
concluded regardless of whether or not 
an agreement is reached. 

(5) Any restrictions that are developed 
on the use of the property as a result of 
the above consultations must be made 
know n to potential bidders or 

pun baser* through a notice procedure 
similar to that in §1955.137(a)(2) of this 
wbpart 

51955.13* Property subject to redemption 

right*. 

Routine care and maintenance will be 
provided according to (1955.64 of 
Subpart 0 of this part to preserve and 
protect the property; however, repairs 
ire limited to those essential to prevent 
farther deterioration of the property and 
protect the Government*a Interest. 

Repairs and rehabilitation needed to 
return the property to program 
standards* either under contract by 
FmHA of financed with an FmHA loan, 
must be deferred until expiration of the 
redemption period. If. under State law. 
PtnHA's interest may be sold subject to 
redemption rights, the property may be 
•old provided there is no apparent 
likelihood of its being redeemed. 

M Since property gold subject to 
ademption rights will be sold **as is.'* 
m?d t sale to eligible applicants is 
precluded unless the property fully 
meets FmHA standards for the 
applicable loan program * 4 as is." 

(b) Kach purchaser will sign a 
•Utemenl acknowledging that: 

(1) The property is subject to 
redemption rights according to State 
law. and 

(2) if the property is redeemed, 
ownership and possession of the 
^operty would revert to the previous 
® wn *r and likely result in loss of any 
additional investment in the property 
^ recoverable under the State's 
provisions of redemption. 

, M The signed original statement will 
j* bled in the purchaser's County or 
District Office case file. 


(d) If real estate brokers or 
auctioneers are engaged to sell the 
property, the County Supervisor or 
District Director will inform them of the 
redemption rights of the borrower and 
the conditions under which the property 
may be sold. 

(e) The State Director, with prior 
approval of OGC, will issue a State 
supplement incorporating the 
requirements of this section and 
providing additional guidance 
appropriate for the State. • 

§ 1955.139 Disposition of real property 
rights. 

(a) Easements or rights-of-way. The 
State Director is authorized to convey 
easements or rights-of-way for roads, 
utilities and other appurtenances as 
follows*. 

(1) Easements or rights-of-way may be 
conveyed to public bodies or utilities if 
the conveyance is in the public interest 
and will not adversely affect the value 
of the real estate. The consideration 
must be adequate for the inventory 
property being released or for a purpose 
which will enhance the value of the real 
estate. If there is to be an assessment as 
a result of the conveyance, relative 
values must be considered, including 
any appropriate adjustment to the 
property's market value, and adequate 
consideration must be received for any 
reduction in value. 

(2) Easements or rights-of-way may be 
sold by negotiation for market value to 
any purchaser for cash without giving 
public notice if the conveyance would 
not make otherwise suitable property 
unsuitable or surplus, nor decrease the 
value by more than the price received. 
Sale proceeds will be handled in 
accordance with Subpart B of Part 1951 
of this chapter. 

(3) A copy of the conveyance 
instrument will be retained in the 
County or District Office inventory file. 
The grantee is responsible for recording 
the instrument. 

(b) Mineral and water rights, mineral 
lease interests, air rights , and 
agricultural or other leases. (1) Mineral 
and water rights, mineral lease interests, 
mineral royalty interests, air rights, 
development rights, and agricultural and 
other lease interests will be sold with 
the surface land and will not be sold 
separately, except as provided in 

§ 1955.66(a)(2)(iii) of Subpart B of Part 
1955 of this chapter, if the land is to be 
sold in separate parcels, any rights or 
interests that apply to each parcel will 
be included with the sale. 

(2) Lease or royalty interests not 
passing by deed will be ussigned to the 
purchaser when property is sold. The 
County Supervisor or District Director. 


as applicable, will notify the lessee or 
payor of the assignment. A copy of this 
notice will be furnished to the 
purchaser. 

(3) The value of such rights, interests 
or leases will be considered when the 
property is appraised. 

§ 1955.140 Sale in parcels. 

(a) Individual property subdivided 

An individual property may be offered 
for sale as a whole or subdivided into 
parcels as determined by the State 
Director. For MFH property guidance 
will be requested from the Nationo! 
Office for all properties other thnn RHS 
projects.division of the land or separate 
sales of portions of the properly, such as 
timber, growing crops, inventory for 
small business enterprises, buildings, 
facilities, and similar items may be 
permitted if a better total price for tjie 
property can be obtained in this manner. 
The division of the property must not 
change its character from suitable to 
unsuitable or surplus unless authorized 
by the appropriate Assistant 
Administrator. Environmental effects 
should also be considered pursuant to 
Subpart G of Part 1940 of this chapter. 
Any applicable State laws wifi be set 
forth in a State Supplement and will be 
complied with in connection with the 
division of land. If property is to be 
subdivided, a plan will be provided by 
the Stale Director protecting the FmHA 
security interest when the subdivided 
portions are sold. The plan will provide 
for partial releases based upon 110% of 
the portion of the outstanding loan 
prorated to the property released. 

(b) Grouping of individual properties. 
The State Director may authorize the 
combining of two or more individual 
properties into a single parcel for sale as 
one block of it i9 determined this will 
facilitate the sale. 

§ 1955.141 Transferring title. 

(a) Real property. Real property will 
be conveyed by Form FmiiA 1955-111, or 
other form of nonwarraniy deed 
approved by OGC. executed by the 
State Director. This authority may not 
be redelegated. FmHA or an approved 
closing agent may prepare the granting 
instrument for real property. Any FmHA 
expenses involved will be paid by use of 
Standard Form 1034 and Form FmHA 
2024-1 and charged to the inventory % 
account or may be paid from any down 
payment where the funds are being 
disbursed by the closing agent the 
closing. 

(b) Chattel. Chattel property will be 
conveyed by Form FmHA 1955-47, 
executed by the County Supervisor. 
District Director, or State Director. 
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(c) Additional rent property 
documentation. For MFH property, 
documentation will be in accordance 
with appropriate program procedure. For 
SHI suitable real property sold to 
eligible applicants or whenever 
required, the County Supervisor or 
District Director will also provide the 
purchaser the following documents or 
statements: 

(1) A termite certificate from a reliable 
firm, 

(2) Local authority certification, if 
customary in the State, that the 
individual water and sewage systems 
are functional and adequate for property 
not being served by public water and 
sewer systems. 

(d) Rent increases for MFH property . 
After approval of a credit sale for an 
occupied MFH project, but prior to 
closing, the purchaser will prepare a 
realistic budget for project operation 
(and a utility allowance, if applicable) to 
determine if a rent increase may be 
needed to continue or place project 
operations on a sound basis. Exhibit C 
of Subpart C of Part 1930 of this chapter 
will be followed in processing the 
request for a rent increase. In processing 
the rent increase the purchaser will have 
the same status as a borrower. An 
approved rent increase will be effective 
on or after the date of closing. 

(e) Interest credit and rental 
assistance for MFH property. Interest 
credit and rental assistance may be 
granted to eligible applicants purchasing 
MFH properties in accordance with the 
provisions of Exhibit B of Subpart E of 
Part 1944 and Exhibit E of Subpart C of 
Part 1930 of this chapter, respectively. 

$ 1955.142 Reporting sate. 

When the transaction is closed and 
the conveying instrument has been 
delivered, the appropriate FmHA official 
will prepare and distribute Form FmHA 
1355-50. “Advice of Inventory Properly 
Sold,” or for MFH. Form FmHA 1965-20, 
“Multiple Family Housing Advice of 
Mortgaged Real Estate Sold/* in 
accordance w ith the respective FMI. 

Real or chattel property which has been 
disposed of by means other than sale, 
including total loss or destruction, will 
be reported in the same manner. 

§ 1955.143 Report on inventory property 
not sold. 

For any unsuitable or surplus real or 
chattel property not sold within IB 
months (6 months for chattel) after 
acquisition the County Supervisor or 
District Director will send the inventory 
Tile, advertisments. and a summary of 
the facts covering the efforts to sell the 
property to the State Director for further 
guidance. If the property is not sold 


within an additional 6 months (3 months 
for chattel), the State Director will send 
the package to the appropriate Assistant 
Administrator for advice. 

§ 1955.144 Disposal of surplus property 
to, through, or acquired from other 
Agencies. 

(a) Property which cannot be sold. If 
unsuitable or surplus real or chattel 
property cannot be sold (or only token 
bids are received for it), the appropriate 
Assistant Administrator shall give 
consideration to disposing of the 
property to other Federal Agencies or 
State or local governmental entities 
through the General Services 
Administration (GSA). Chattel property 
will be reported to GSA using Standard 
Form 120, “Report of Excess Personal 
Property," with transfer documented by 
Standard Form 122. ‘Transfer Order 
Excess Persona! Property." Rea! 
property will be reported to GSA using 
Standard Form 118, “Report of Excess 
Real Property," Standard Form 118A. 
“Buildings, Structures, Utilities and 
Miscellaneous Facilities (Schedule A)," 
Standard Form 118B, "Land (Schedule 
B)" and Standard Form 118C, “Related 
Personal Property (Schedule B). " with 
final disposition documented by a 
“Receiving Report." executed by the 
recipient with original forwarded to the 
Finance Office and a copy retained in 
the inventory fiic. Forms and 
preparation instructions will be 
obtained from the appropriate CSA 
Regional Office by the State Office. 

(b) Urban Homesteading Program 
(UH). Section 810 of the Housing and 
Community Development Act of 1979, as 
amended, authorizes the Secretary of 
Housing and Urban Development (HUD) 
to pay for acquired FmHA single family 
residential properties sold through the 
HUD-UH Program. Local governmental 
units may make application through 
HUD to participate in the UH Program. 
State Directors will be notified by the 
Assistant Administrator for Housing, 
when local governmental units in their 
States have obtained funding for the UH 
Program. The notification will provide 
specific guidance in accordance with the 
“Memorandum of Agreement between 
the Farmers Home Administration and 
the Secretary of Housing and Urban 
Development" dated October 2.1981. 
(See Exhibit G of this subpart.) 

$ 1955.145 Land acquisition to effect sals. 

The State Director is authorized to 
acquire land which is necessary to effect 
sale of Inventory real property. This 
action must be considered only on a 
case-by-case basis and may not be 
undertaken primarily to increase the 
financial return to the Government 


through speculation or to make suitable 
property more suitable. The State 
Director's authority under thi9 section 
may not be redelegated. For MFH and 
other organization-type loans, prior 
approval must be obtained from the 
appropriate Assistant Administrator 
prior to land acquisition. 

(a) A/ternote site. Where real property 
has been determined to be unsuitable 
for program purposes due to location 
and where ft is economically feasible to 
relocate the structure thereby making it 
suitable, the State Director may 
authorize the acquisition of a suitable 
parcel of land to relocate the structure if 
economically feasible. The remaining 
unsuitable parcel of land will be sold for 
its market value. 

(b) Additional land. Where real 
property has been determined 
unsuitable for reasons that may be 
cured by the acquisition of adjacent 
land or an alternate site, in order to cure 
title defects or encroachments or where 
structures have been built on the wrong 
land and where it is economically 
feasible, the State Director may 
authorize the acquisition of additional 
land at a price not in excess of its 
market value. 

(c) Easements or rights-of-way. The 
State Director may authorize the 
acquisition of easements, rights-of-way 
or other interests in land to cure title 
defects, encroachments or in order to 
make otherwise unsuitable property 
suitable, if economically feasible. 

{1955.146 Advertising. 

(a) General The success of any sales 
effort is highly dependent on vigorous 
advertising which covers the potential 
market. The primary means of 
advertisement available to the Gounty 
Supervisor, District Director, or State 
Director are newspaper advertisements 
in accordance with FmHA Instruction 
2024-F (available in any FmHA office), 
public notices using Form FmHA 1955- 
41, "Notice of Sale." "synopsis” 
advertising in accordance with 
{ 1955.157 of FmHA Instruction 1955-D 
(available in any FmHA office), and 
notification of known interested parties 
Other innovative means are encouraged, 
such use of a display board in the FmHA 
office with photographs and Form 
FmHA 1955-40 posted together to solicit 
applicant and broker interest: posting of 
Form FmHA 1955-41 at employment 
center door-to-door distribution of the 
notice to apartment dwelters and 
advertisements in magazines or other 
periodical publications. An example of 
newspaper advertising is provided in 
Exhibit B of this subpart (available in 
any FmHA office). Advertisement costs 
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will be paid by using Standard Form 
1143 and Form FmHA 2024-1. 

Appropriate FmHA officials will make 
sure that, where contractually required, 
brokers and auctioneers provide 
adequate, timely advertising. When 
property is being sold by FmHA or by 
u5* of open listings with brokers, it is 
the servicing official's responsibility to 
insure the adequate advertising of each 
property. A statement must be included 
in any advertising stating the amount of 
FmHA's preference for cash offers in 
conformity with the applicable sections 
of this subpart, depending on the type 
property being advertised. 

(b) Large-value and complex 
properties. Advertising for MFH. DM 
ind other large-value or complex 
properties should also be placed in 
appropriate newspapers and 
publications designed to reach the type 
of particular purchasers most likely to 
be interested in the inventory property. 
The State Director will assist the District 
Director in determining the scope of 
advertising necessary to adequately 
market these properties. Advertising for 
MFH and other complex properties must 
also include appropriate language 
dressing the need to obtain and submit 
complete application materials for the 
type program involved. 

(c) Racial and socio-economic 
considerations. In accordance with the 
policies set forth in 5 1901.203(c) of 
Subpart E of Part 1901 of this chapter, 
the approval official will make a special 
effort to insure that those prospective 
purchasers in the marketing area who 
traditionally would not be expected to 
apply for housing assistance because of 
existing racial or socio-economic 
patterns are reached. 

|d) Rejected application for SFH loan. 
If an application for a SFH loan is being 
rejected because income is too high, a 
itatement should be included in the 
rejection letter that inventory properties 
tnay be available for which they may 

apply. 

11955.147 Seated bid sates. 

Before the sealed bid sale, the 
appropriate FmHA official will 
determine and document the minimum 
•ale price, if any. and whether or not 
credit will be offered. Credit may be 
offered to facilitate the sale; however, 
the term will never be longer than the 
Period for which the property will serve 
as adequate security. Sealed bids will 
he made on Form FmHA 1955-46 with 
•a accompanying deposit of not less 
than ten percent (10%) of the bid in the 
form of cashier's check, certified check, 
postal or bank money order or bank 
draft payable to FmHA. The bid will be 
considered delivered when actually 


received at the FmHA office in a sealed 
envelope marked as follows: 

“SEALED BID OFFER 

Date of Bid opening - 

Fm! IA Advice No. - 

Property Address or Location- 


(a) Opening bids. Sealed bids will be 
held in a secured file before bid opening 
which will be at the place and time 
specified in the notice. The bid opening 
will be public and usually held at the 
FmHA office. The County Supervisor, 
District Director, or State Director or 
his/her designee will open the bids with 
at least one other FmHA employee 
present. Each bid received will be 
tabulated showing the name and 
address of the bidder, the amount of the 
bid. the amount and form of the deposit, 
and any conditions of the bid. The 
tabulation will be signed by the County 
Supervisor, District Director or State 
Director or his/her designee and 
retained in the inventory file. 

(b) Successful bids . Tne highest 
complying bid meeting the minimum 
established price will be accepted by 
the approval official; however, it will be 
subject to loan approval by the 
appropriate official when a credit sale is 
involved. Preference will be given to a 

cash offer which is at least-* percent 

of the highest offer requiring credit. 

(•Refer to Exhibit B of FmHA Instruction 
440.1 (available in any FmHA office) for the 
current percentage.) 

Otherwise equal bids will be selected by 
public lot drawing. The successful bid 
will be accepted by signing Form FmHA 
1955-46, The approval official will give a 
copy of the form to the successful bidder 
or his/her representative. If the bidder 
or his/her representative is not present 
at the bid opening, the form will be sent 
by certified mail, return receipt 
requested, to the bidder. The bid deposit 
of the successful bidder will be used at 
closing to be applied first to the 
purchaser's closing costs with any 
balance then applied to the down 
payment or in the case of a cash sale to 
be deducted from the funds required 
from the successful bidder at closing. 

(c) Unsuccessful bids. Deposits of 
unsuccessful bidders will be returned by 
certified mail with letter of explanation, 
return receipt requested, if there were 
no acceptable bids, the letter will advise 
each bidder of any anticipated 
negotiations for the sale of the property 
and deposits will be returned. 

(d) Disqualified bids. Any bid that 
does not comply with the terms of the 
offer will be disqualified. Minor 
deviations and defects in bid submission 
may be waived by the FmHA official 
approving the sale. 


(e) Failure to close . If a successful 
bidder fails to perform under the terms 
of the offer, the bid deposit will be 
retained as full liquidated damages and 
will be remitted according to Form 
FmHA 1951-B (available in any FmHA 
office) for application to the General 
Fund. However, if a credit sale 
complying with the FmHA notice is an 
element of the offer and FmHA 
disapproves the credit application, then 
the bid deposit will be returned to the 
otherwise successful bidder. Upon 
determination that the successful bidder 
will not close, the State Director may 
authorize either another sealed bid or 
auction sale of direct negotiations with 
the next highest bidder, all available 
unsuccessful bidders, or other interested 
parties. 

(f) No acceptable bid. Where no 
acceptable bid is received although 
adequate competition is evident, the 
State Director may authorize a 
negotiated sale in accordance with 

S 1955.107(c) of this subpart except that 
the established minimum sale price shall 
remain unchanged. 

§ 1955.146 Auction sales. 

Before an auction, the State Director, 
with advice of the National Office for 
organizational property, will determine 
and document the minimum acceptable 
price, if any, whether or not a credit sale 
will be offered and the minimum down 
payment: and whether an FmHA 
employee or contract auctioneer will 
conduct the auction sale. The State 
Director may authorize the use of a 
professional auctioneer if the value of 
the property or the complexity of the 
sale make it advisable, if no qualified 
FmHA employee will be available or if 
otherwise considered in the best interest 
of the Government. This will be handled 
by contract in accordance with FmHA 
Instructions 1955-D and 2024-A 
(available in any FmHA office). Chattel 
property may be sold at a public auction 
that is widely advertised and held on a 
regularly scheduled basis without 
solicitation. At the auction, successful 
bidders will be required to make a 
deposit of not less than ten percent of 
their bid in the form of cashier's check, 
certified check, postal money order or 
bank draft payable to FmHA or to the 
contracting auctioneer, if applicable. 
Cash and personal checks may be 
accepted when deemed necessary for a 
successful auction by the person 
conducting the auction. The high bid will 
be reduced to writing on Form FmHA 
1955-46. Where credit sales are to be 
allowed, all notices and publicity should 
provide for a method of prior approval 
of credit and the credit limit for 
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potential bidders. This may include 
submission of letters of credit of 
financial statements prior to the auction. 
When the highest bid is lower than the 
minimum amount acceptable to FmHA. 
negotiations should be conducted with 
the highest bidder or. in turn, next 
highest bidder or other persons to obtain 
an executed bid at the predetermined 
minimum. Upon purchaser's default the 
approval official will remit the bid 
deposit as a Miscellaneous Collection 
according to FmliA Instruction 1951-B. 
The bid deposit will be remitted only 
when the bidder defaults; otherwise, 
pursuant to agreement between the 
approval official and the purchaser, it 
will be applied to the closing costs or 
down payment, or will be deducted from 
the selling price in a cash sale. The 
closing will be conducted in accordance 
with the procedures prescribed in this 
subpart for cash sales or credit sales on 
ineligible terms according to the type 
property and program involved. 

S 1955.149 Exception authority. 

(a) The Administrator may. in 
individual cases, make an exception to 
any requirement or provision of this 
subpart or address any omission of this 
subpart which is not inconsistent with 
the authorizing statute or other 
applicable law if the Administrator 
determines that the Government's 
interest would be adversely affected or 
the immediate health and/or safety of 
tenants or the community are 
endangered if there is no adverse effect 
on the Government's interest. The 
Administrator will exercise this 
authority upon request of the State 
Director with recommendation of the 
appropriate program Assistant 
Administrator or upon request initiated 
by the appropriate program Assistant 
Administrator. Requests for exceptions 
must be made in writing and supported 
with documentation to explain the 
adverse effect, propose alternative 
courses of action, and show how the 
adverse effect will be eliminated or 
minimized if the exception is granted. 

(b) The Administrator may authorize 
withholding sale of surplus farm 
inventory property temporarily upon 
making a determination that sales would 
likely depress real estate market and 
preclude obtaining at that lime the best 
price for such land. 

§ 1955.150 State supplements. 

State Supplements will be prepared 
with the assistance of OGC as 
necessary to comply with State laws or 
only as specifically authorized in this 
Instruction to provide guidance to 
FmliA officials. State Supplements 
applicable to MFH, Bal, and CP must 


have prior approval of the National 
Office. Request for approval for those 
affecting MFH must include complete 
justification, citations of State law. and 
an opinion from OGC. 

PART 1962—PERSONAL PROPERTY 

Subpart A—Servicing and Liquidation 
of Chattel Security 

20. Section 1962.40 is amended by 
removing paragraph (a)(4). by 
redesignating paragraphs (a)(5) through 
(a)(8) as paragraphs (a)(4) through (a)(7) 
respectively, by removing paragraphs 

(c)(1)(i) and (c)(1)(H). and by revising 
paragraph (c)(1) to read as follows: 

§ 1962.40 Liquidation. 

(c) 

(1) When liquidation has been 
approved, the County Supervisor will 
accelerate all unmatured installments by 
using Form FmliA 455-21, except in 
cases referred to OGC for civil action. A 
notice of acceleration is not necessary if 
the notice has previously been given. 
However, when security is to be 
liquidated under the "Power of Sale" in 
the lien instrument without referral to 
OGC the County Supervisor will use 
Form FmHA 455-21. 

• • • • • 

21. Section 1962.42 is amended by 
removing paragraphs (c)(7)(i) and 
(c)(7)(H) and by revising paragraphs 
(a)(2). (b)(1), (b)(2), (b)(3), and (c)(7) to 
read as follows: 

§ 1962.42 Repo ss ession, care and safe of 
chattel security or EO property by the 
County Supervisor. 

(a) * * * 

(2) Recording . A list dated and signed 
by the County Supervisor, of all security 
or EO property repossessed, except 
items on Form FmHA 455-4, will be 
maintained in the borrower*® case file. 
Whenever the County Supervisor is 
transferred to another position or leaves 
FmHA or there is a change in 
jurisdiction, the District Director will 
give the succeeding County Supervisor, 
in writing, the names of such borrowers 
and a list of the property repossessed in 
the custody of the County supervisor 
and caretakers, its location, and the 
names and addresses of the caretakers. 

(b) • * • 

(1) Livestock . Care and feeding of 
livestock will be obtained by contract 
pursuant to FmHA Instruction 1955-D 
(available in any FmHA office). The 
value of animal products (such as milk) 
may constitute all or part of the 
contractor's quotation, and if this is 
desired, such a statement should be 


included in the solicitation. Possession 
of the livestock will be turned over to 
the contractor only after the contract .& 
awarded using Form FmHA 120-10, 
"Solicitation. Quotation. Purchase 
Order, Inspection and Invoice/' If a 
contractor's services are needed for a 
longer period than is authorized in 
subparagraph (c)(4)(i) of this section, the 
State Director may authorize the County 
Supervisor to continue obtaining the 
necessary services for the time needed 

(2) Machinery, equipment tools, 
harvested crops, and other chattels 
Property will be stored and cared for 
pending sale. Storage and necessary 
services may be obtained by contrm:! 
using Form FmHA 120-10. Use of 
property by the contractor is not 
authorized. 

(3) Crops. Form FmHA 120-10 will be 
used for obtaining services for the 
custody, care, and disposition of 
growing crops and for unharvested 
matured crops unless the crops are to be 
sold in place. Where a landlord is 
involved, written consent of the landlord 
should be obtained. If landlord consent 
cannot be obtained, where applicable, 
the circumstances should be reported to 
the State Director for advice. 

(€)••• 

(7) Payment of costs and prior 
lienholders. If expenses must be paid 
before the sale or if cash proceeds are 
not available from the sale of the 
property to pay costs referred to in 
§ 1962.44(b) of this Subpart or to pay 
prior lienholders, such costs or prior 
liens will be paid by use of Form FmHA 
120-10, Standard Form 1034. or Standard 
Form 1143. "Advertising Order." and 
Standard Form 1143a. "Memorandum 
Copy," for newspaper or publisher’s 
invoice for newspaper advertising and 
Form FmHA 2024-1, "Miscellaneous 
Payment System," in accordance with 
FmHA Instructions 2024-F and 2024-P 
(available in any FmHA office). The 
amount of the voucher will be charged 
to the borrower's account, except as 
limited by State law in a State 
supplement. No costs in the 
repossession and sale of security should 
be incurred unless they can be charged 
to the borrower’s account, and in no 
event will the Government pay them. 
However, if costs are not legally 
chargeable to the borrower, they may he 
paid as provided in this subpart, and 
charged to an account set up for the 
officials or other persons found 
responsible for them. 

• • • • • 

22. Section 1962.45 is revised to read 
as follows: 
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11962.45 Reporting tales. 

Form FmHA 1955-3. "Advice of 
Property Acquired," will be prepared 
ind distributed according to the FMI 
when property is acquired by FmHA. 

Authorities: (7 U.S.C. 1989; 42 U.S.C. I486. 

42 U S C. 2942. 5 U.S.C. 301, Sec. 10. Pub. L 
*>-357.8a Slat. 392. 7 CFR 2^3; 7 CFR 2.70, 29 
\H 14764. 33 FR 9850) 

Dated: April 30.1965. 

Frank W. Naylor, Jr.. 

Under Secretary for Small Community and 
Rural Development. 

[FR Doc 85-13576 Filed 6-6-65; 8:45 am| 

■tUHO COOC 3410-07-41 


Animal and Plant Health Inspection 

Service 

9 CFR Part 78 
[Docket No. 85-0521 

Brucellosis In Cattle; State and Area 

Classifications 

agency: Animal and Plant Health 
Inspection Service. USDA. 
action: Interim rule. 


summary: This document amends the 
regulations governing the interstate 
movement of cattle because of 
brucellosis. Prior to the effective dale of 
th;s document. Sublette County and a 
portion of Lincoln County in Wyoming 
were designated as Class A, and the 
remainder of Wyoming was designated 
a» Class Free. This document amends 
the regulations to designate the entire 
State of Wyoming as Class Free. This 
rule is necessary because it has been 
determined that the entire State of 
Wyoming meets the standards for Class 
Free status. The effect of this action is to 
relieve certain restrictions on the 
interstate movement of cattle from the 
wea in Wyoming redesignated as Class 
Free. 

dates: Effective Date: June 3.1985. 
Written comments must be received on 
or before August 6.1985. 
addresses: Written comments should 
be submitted to Thomas O. Gessel. 
Director. Regulatory Coordination Staff, 
APHIS, USDA. Room 728, Federal 
Building. 6505 Belcrest Road. 

Hyattsville. MD 20782. Written 
comments received may be inspected at 
Room 728 of the Federal Building 
between 8 a.m. and 4:30 p.m.. Monday 
through Friday, except holidays. 
f or further information contact: 

Dr Thomas J. Holt. Cattle Diseases 
Stuff, VS, APHIS, USDA. Room 817, 
Federal Building. 6505 Belcrest Road. 
Hyattsville, MD 20782, 301-436-6711. 


SUPPLEMENTARY INFORMATION: 

Background 

The brucellosis regulations (contained 
in 9 CFR Part 78 and referred to below 
as the regulations) provide a system for 
classifying States or portions of States 
according to the rate of brucella 
infection present and the general 
effectiveness of a brucellosis control 
and eradication program. The 
classifications are Class Free, Class A, 
Class B, and Class C. States or Areas 
which do not meet the minimum 
standards for Class C are required to be 
placed under Federal quarantine. 

The brucellosis Class Free 
classification is based on a finding of no 
known brucellosis in cattle for the 
period of 12 months preceding 
classification a9 Class Free. TTie Class C 
classification is for States or Areas with 
the highest rate of brucellosis, with 
Classes A and B in between. 

Restrictions on the movement of cattle 
are more stringent for movements from 
Class A States or Areas compared to 
movements from Free States or Areas, 
and are more stringent for movements 
from Class B States or Areas compared 
to movement from Class A States or 
Areas, and so on. The restrictions 
include testing for movement of certain 
cattle from other than Class Free States 
or Areas. 

The basic standards for the different 
classifications of States or Areas 
concern maintenance of: (1) A State or 
Area-wide accumulated 12 consecutive 
month herd infection rate not to exceed 
a stated level; (2) a Market Cattle 
Identification (MCI) reactor prevalence 
rate not to exceed a stated rate (this 
concerns the testing of cattle at auction 
markets, stockyards, and slaughtering 
establishments); (3) a surveillance 
system which includes a testing program 
for dairy herds and slaughtering 
establishments, and provisions for 
identifying and monitoring herds at high 
risk of infection, including herds 
adjucent to infected herds and herds 
from which infected animals have been 
sold or received under approved action 
plans: and (4) minimum procedural 
standards for administering the 
program. 

Prior to the effective date of this 
document, the State of Wyoming was 
divided into a Class Free Area and a 
Class A Area. Sublette County and a 
portion of Lincoln County were 
designated as Class A. and the 
remainder of Wyoming was designated 
as Class Free. The State of Wyoming 
has requested that the entire State be 
designated as Class Free. 

To attain and maintain Class Free 
status, a State or Area must, among 
other things, remain free from 


brucellosis in cattle for the preceding 12 
month period and the adjusted MCI 
reactor prevalence rate for such 12 
month period must not exceed one 
reactor per 2.000 cattle tested (0.050 
percent). Sublette County and a portion 
of Lincoln County were designated as 
Class A rather than as Class Free 
because of the herd infection rate. A 
review of brucellosis program records 
establishes that the entire State of 
Wyoming meets the criteria for 
classification as Class Free. Therefore, it 
is necessary* to designate all of 
Wyoming as Class Free. 

Executive Order and Regulatory 
Flexibility Acl 

This rule is issued in conformance 
with Executive Order 12291 and has 
been determined to be not a major rule. 
Based on information compiled by the 
Department, it has been determined that 
this rule will not have a significant 
effect on the economy: will not cause a 
major increase in costs or prices for 
consumers, individual industries. 
Federal. State, or local government 
agencies, or geographic regions: and will 
not have any significant adverse effects 
on competition, employment, 
investment, productivity, innovation, or 
on the ability of United States-based 
enterprises to compete with foreign- 
based enterprises in domestic or export 
markets. 

For this action, the Office of 
Management and Budget has waived its 
review process required by Executive 
Order 12291. 

Changing the status of a portion of the 
State of Wyoming reduces testing 
requirements on the interstate 
movement of certain cattle. Cattle 
moved interstate are moved for 
slaughter, for use as breeding stock, or 
for feeding. Testing requirements for 
cattle moved interstate for immediate 
slaughter or to quarantined fcedlots are 
not affected by the change in status. 
Also, cattle from Certified Brucellosis- 
Free Herds moving interstate are not 
affected by the change in status. It has 
been determined that the change in 
brucellosis status made by this 
document will not affect marketing 
patterns and will not have a significant 
economic impact on those persons 
affected by this document. 

Therefore, the Administrator of the 
Animal and Plant Health Inspection 
Service has determined that this action 
will not have a significant economic 
impact on a substantial number of small 
entities. 
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Emergency Action 

Dr. |ohn K. Atwell. Deputy 
Administrator of the Animal and Plant 
Health Inspection Service for Veterinary 
Services, has determined that an 
emergency situation exists that warrants 
publication of this interim rule without 
prior opportunity for public comment. 
Immediate action is warranted in order 
to delete unnecessary restrictions on the 
interstate movement of certain cattle 
from an area in Wyoming. 

Further, pursuant to the 
administrative procedure provisions in 5 
U.S.C1 53J. it is found upon good cause 
that prior notice and olher public 
procedures with respect to this interim 
rule are impracticable and contrary to 
the public interest, and good cause is 
found for making this interim rule 
effective less than 50 days after 
publication of this document in the 
Federal Register. Comments have been 
solicited for 60 days after publication of 
this document. A document discussing 
comments received and any 
amendments required will be published 
in the Federal Register. 

List of Subjects in 9 CFR Part 7B 

Animal diseases. Cattle. Ilogs. 
Quarantine. Transportation. Brucellosis 

PART 79—BRUCELLOSIS 

Accordingly, 9 CFR Part 78 ts 
amended os follows: 

1. The authority citation for Part 78 is 
revised to read as set forth below and 
the authority citations following all the 
sections in Part 78 are removed: 

Authority: 21 UAC 111-114a-1.114g. 115, 
117. 120.121. 123-128.134b. 134f; 7CKR 2.17. 
2.51. and 371 J!(dk 

§ 78 20 | Amended I 

2. In paragraph |a) $ 78.20 “(Counties 
of Albany. Big Horn. Campbell. Carbon. 
Converse. Crook. Goshen. Johnson. 
Iaramie. Natrona, Niobrara, Park. 

Platte. Sheridan. Sweetwater. Teton. 
Uinta. Weston. Fremont. Hot Springs, 
and Washakie, and that portion of 
Lincoln County south of a line beginning 
at the northwest quadrant of Sec. 1. T. 

28 N.. R. 121 W. extending east to the 
northeast quadrant of Sec. 1. T. 28 N.. R. 
118 W.)“ Is removed. 

3. In paragraph (b) of i 7&20 “and 
Wyoming (Sublette County and that 
portion of Lincoln County not included 
as Class Free)" is removed and “and" is 
inserted before “West Virginia.*' 


Done At Washington. D C. this 3rd day of 
June 1985. 

|JC. Atwrll. 

Deputy A dministrator. Veterinary Service* 
[IK Doc 85-13764 Pllnd 6-8-85; 8:45 am) 

CiU.iHO COOC 


9 CFR Part 78 
(Docket Ho. 85-053) 

Brucellosis in Cattle; State and Area 
Classifications 

agency: Animal and Plant Health 
Inspection Service, USD A. 
action: Interim rule. 

summary This document amends the 
regulations governing the interstate 
movement of cattle because of 
brucellosis. Prior to the effective date of 
this document. Flathead County in 
Montana was designated as Class A. 
and the remainder of Montana was 
designated as Class Free. This document 
amends the regulations to designate the 
entire State of Montana as Class Free. 
This rule is necessary because it has 
been determined that the entire State of 
Montana meets the standards for Class 
Free status. The effect of this action ts to 
relieve certain restrictions on the 
interstate movement of cattle from the 
area in Montana redesignated as Class 
Free. 

dates: FJfective Date: June 3.1985 
Written comments must be received on 
or before August 6.1985. 
addresses: Written comments should 
bo submitted to Thomas O. Gessel, 
Director, Regulatory Coordination Staff. 
APHIS. USDA. Room 728, Federal 
Building, 8505 Belcrest Road, 

Hyattsville. MD 20782. Written 
comments received may be inspected at 
Room 728 of the Federal Building 
between 8 am and 4:30 p.m., Monday 
through Friday, except holidays. 

FOR FURTHER INFORMATION CONTACT: 

Dr. Thomas J. Holt. Cattle Diseases 
Staff. VS, APHIS, USDA. Room 817. 
Federal Building. 6505 Belcrest Road. 
Hyattsville. MD 20782. 301-439-8711. 
SUPPLEMENTARY INFORMATION! 

Background 

The brucellosis regulations (contained 
in 9 CFR Part 78 and referred to below 
as the regulations) provide a system for 
classifying States or portions of States 
according to the rate of brucella 
infection present and the general 
effectiveness of a brucellosis control 
and eradication program. The 
classifications are Class Free. Class A. 
Class B. and Class C. States or Areas 
which do not meet the minimum 


standards for Class C are required to i* 
placed under Federal quarantine. 

The brucellosis Class Free 
classification is based on a finding of no 
known brucellosis in cattle for the 
period of 12 months preceding 
classification as Class Free. The Class C 
classification is for States or Areas with 
the highest rate of brucellosis, with 
Classen A and B in between. 
Restrictions on the movement of cattle 
are more stringent for movements from 
Class A States or Areas compared to 
movements from Free States of Areas 
and are more stringent for movements 
from Class B States or Areas compan d 
to movements from Class A States or 
Areas, and so on. The restrictions 
Include testing for movement of certain 
cattle from other than Class Free Slates 
or Areas. 

The basic standards for the different 
classifications of States or Areas 
concern maintenance of: (1) A State or 
Area-wide accumulated 12 consecutive 
month herd infection rate not to exce<d 
a stated level; (2) a Market Cattle 
Identification (MCI) reactor prevalence 
rate not to exceed a slated rate (this 
concerns the testing of cattle at auction 
markets, stockyards, and slaughtering 
establishments); (3) a surveillance 
system which includes a testing program 
for dairy herds and slaughtering 
establishments, and provisions for 
identifying and monitoring herds at high 
risk of infection, including herds 
adjacent to infected herds and herd* 
from which infected animals have betm 
sold or received under approved action 
plans: and (4) minimum procedural 
standards for administering the 
program. 

Prior to the effective dote of this 
document, the State of Montana was 
divided into a Class Free Area and a 
Class A Area. Flathead County was 
designated as Class A. and the 
remainder of Montana was designated 
as Class Free. The State of Montana has 
requested that the entire State be 
designated as Class Free. 

To attain and maintain Class Free 
status, a State or Area must among 
other things, remain free from 
brucellosis in cattle for the preceding 12 
month period and the adjusted MCI 
reactor prevalence rate for such 12 
month period must not exceed one 
reactor per 2.000 cattle tested (0.050 
percent). Flathead County. Montana, 
was designated as Class A rather than 
as Class Free because of the herd 
infection rate. A gpview of brucclio?^ 
program records establishes that the 
entire State of Montuna meets the 
criteria for classification as Cluss Free. 
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TVi>*fare. it is necessary to designate 
ill uf Montana as Class Free. 

Executive Order and Regulatory 
fVxibllity Act 

This rule is issued in conformanc e 
with Executive Order 12291 and has 
been determined to be not a major rule. 
Bused on information compiled by the 
Department, it has been determined that 
this rule will not have a significant 
effect on the economy; will not cause a 
major increase in costs or prices for 
comumers, individual industries. 

Merab State, or local government 
agencies or geographic regions; and will 
not have any significant adverse effects 
oe competition, employment, 
investment, productivity, innovation, or 
on the ability of United States-based 
cDN t prises to compete with foreign- 
Imm d enterprises in domestic or export 
markets. 

For this action the Office of 
M«in tgement and Budget bus waived its 
revlew process required by Executive 
Order 12291. 

Changing the status of a portion of the 
State of Montana reduces testing 
rrqu rements on the interstate 
movement of certain cattle. Cattle 
moved interstate are moved for 
slighter, For use as breeding stock, or 
for feeding. Testing requirements for 
cattle moved interstate for immediate 
ikitighter or to quarantined feedlots are 
oot nffected by the change in status. 

Also, cattle from Certified Brucellosis- 
Frrtr Herds moving interstate are not 
effected by the change in status. It has 
hten determined that the change in 
brucellosis status made by this 
document will not affect marketing 
patterns and will not have a significant 
tconoraic Impact on those persons 
•ffec ted by this document. 

Therefore, the Administrator of the 
Animal and Plant Health Inspection 
Sm ice has determined that this action 
will not have a significant economic 
impact on a substantial number of small 
entities. 

Enir rgeucy Action 

Dr. John K. Atwell. Deputy 
Administrator of the Animal and Plant 
Health Inspection Service for Veterinary 
Services, has determined that an 
mu rgency situation exists that warrants 
publtcatiun of this interim rule without 
poor opportunity for public comment. 
Immediate action is warranted in order 
to delete unnecessary restrictions on the 
mti rstate movement of certain cattle 
from an area in Montana. 

Further, pursuant to the 
idnwnislrative procedure provisions in 5 
U.S.C. 533. it is found upon good cause 
prior notice and other public 


procedures with respect to this interim 
rule are impracticable and contrary to 
the public interest, and good cause is 
found for making this interim rule 
effective less than 30 days after 
publication of this document in the 
Federal Register. Comments have been 
solicited for GO days after publication of 
this document. A document discussing 
comments received and any 
amendments required will be published 
in the Federal Register. 

List of Subjects in 9 CFR Part 78 

Animal diseases. Cattle. Hogs. 
Quarantine. Transportation. Brucellosis. 

PART 78-BRUCELLOSIS 

Accodingly, 9 CFR Part 78 is amended 
us follows: 

1. The authority citation for Part 78 
continues to read as follows: 

Authority: 21 U.S.C. 111-114a-1,114g, 115. 
117. m 121. 123-128. 134b. 134f: 7 CFR 2.17, 
2251. and 371.2(d). 

§78.201 Amended 1 

2. In paragraph (a) of $ 78.20 “(Ail 
counties except Flathead County)" is 
removed. 

3. In paragraph (b) of $ 78.20 
“Montana* (Flathead County)/' is 
removed. 

Dune at Washington. D.C., Mils 3rd day of 
June 1965. 

| K. Atwell, 

Deputy Administrator. Veterinary Sendees. 

|FR Doc 85-13705 Filed m5: 8:45 nm| 
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DEPARTMENT OF TRANSPORTATION 
Federal Aviation Administration 
14 CFR Part 39 

(Docket No. 84-NM-105-AD; Arndt 39- 
50781 

Airworthiness Directives: British 
Aerospace (BAe) Viscount Model 700 
Series and 800 Series Airplanes 

agency: Federal Aviation 
Administration (FAA). DOT. 
action: Final rule. 

summary: This amendment adds u new 
airworthiness directive (AD) which 
requires inspection, replacement, and 
modification, as oecessary, of certain 
components on British Aerospace. 
Aircraft Group, Viscount airplanes, to 
detect and prevent certain unsafe 
conditions. These conditions relate to 
components of the main undercarriage, 
and wing trailing edge member spar and 


liner assemblies. This action is taken to 
preclude failure of these components. 
effective date July 15.1985. 
ADDRESSES: The applicable service 
information specified in this AD may be 
obtained from British Aerospace, Inc., 
Box 17414. Dulles International Airport. 
Washington, D.C. 20041, or may be 
examined at the Seattle Aircraft 
Certification Office. FAA. Northwest 
Mountain Region, 9010 East Marginal 
Way South. Seattle, Washington. 

FOR FURTHER INFORMATION CONTACT: 

Mr. ILN. Wanliez, Standardization 
Branch. ARM-113; telephone (200) 431- 
2909. Mailing address: FAA. Northwest 
Mountain Region. 17900 Pacific Highway 
South, C-68960, Seattle. Washington 
98108. 

SUPPLEMENTARY INFORMATION: The 

United Kingdom Civil Aviation 
Authority (CAA) has, in accordance 
with existing provisions of b bilateral 
agreement, notified the FAA of a 
number of inspections, replacements, 
and modifications which they have 
imposed on Viscount Model 700 and 800 
series airplanes operated under registry 
of the United Kingdom to correct certain 
unsafe conditions which may exist. 

The requirements presented in this 
AI3 are based on the notifications from 
the CAA in accordance with the 
bilateral agreement and are related to 
the following unsafe conditions: 

A. Loss of braking or locking of the 
associated wheel during takeoff, 
landing, or taxiing. (Reference 
Preliminary Technical Leaflet (PTL) No. 
90. BAe Pre-Mod Standard F.1323, BAe 
Modification F.1794 for all Model 800 
Series). 

B. Cracking of inner plane (wing) 
trailing edge member top boom (spar) 
assemblies on all Model 700 and Model 
800 series airplanes. (Reference PTL 309 
for all Model 700 Series and PTL 178 for 
all Model 800 Series Airplanes). 

A proposal to amend Part 39 of the 
Federal Aviation Regulations to include 
an Airworthiness Directive which 
requires the actions mentioned above 
was published in the Federal Register on 
January 17,1985 (50 FR 3918). The 
comment period closed March 18,1985, 
and interested persons have been 
afforded an opportunity to participate in 
the making of this amendment. No 
comments were received* 

Currently, no U.S. registered airplanes 
will be affected by Paragraph A. of this 
AD; however, it is deemed necessary to 
ensure that this modification is 
incorporated on any applicable 
airplanes that may be imported. 

It is estimated that 34 ILS. registered 
airplanes will be affected by Paragraph 












23940 


Federal Register / Vol. 50, No. 110 / Friday, June 7, 1985 / Rules and Regulations 


D. of this AD. that it will take 
approximately 250 manhours per 
airplane to accomplish the required 
actions, and that the average labor cost 
will be $40 per manhour. Based on these 
figures, the total cost impact of this AD 
to the U.S. operators is estimated to be 
$340,000. 

For the reasons discussed above, the 
FAA has determined that this regulation 
is not considered to be major under 
Executive Order 12291 or significant 
under DOT Regulatory Policies and 
Procedures (44 FR 11034; February 26. 
1979); and it is further certified under the 
criteria of the Regulatory Flexibility Act 
that this rule will not have a significant 
economic effect on a substantial number 
of small entities because few. if any. 
Viscount Model 700 and 800 series 
airplanes are operated by small entities. 
A final evaluation has been prepared for 
this regulation and has been placed in 
the docket. 

After careful review of the available 
data, the FAA has determined that air 
safety and the public interest require the 
adoption of the rule as proposed. 

List of Subjects in 14 CFR Part 39 

Aviation safety. Aircraft. 

PART 39—(AMENDED) 

Adoption of the Amendment 

Accordingly, pursuant to the authority 
delegated to me by the Administrator, 
the Federal Aviation Administration 
amends $ 39.13 of Part 39 of the Federal 
Aviation Regulations as follows: 

1. The authority citation for Part 39 
continues to read as follows: 

Authority: 49 U.S.C. 1354(a). 1421 and 1423; 
40 U.S.C. 106(g) (Revised Pub. L 97-449, 
January 12.1983); 14 CFR 11.89; and 49 CFR 
1.47. 

2. By adding the following new 
airworthiness directive: 

British Aerospace Viscount: Applies to Model 
700 and 800 series airplanes, certificated 
in all categories, as indicated in each 
paragraph below. To prevent failure of 
certain components in the main 
undercarriage, and wing trailing edge 
member spar and liner assemblies, 
accomplish the following within the 
compliance time specified in each 
paragraph below, unless previously 
accomplished: 

A. For all Model 800 series, pre- 
Modiflcation F.1323 Standard, which are 
equipped with Dunlop AH.50961/2 Main 
Wheel Brake Units: Inspect, modify, and 
replace in accordance with Preliminary 
Technical Leaflet IPTL) No. 90 and 
Modification F.1794, both dated May 18.1960, 
prior to the accumulation of 3,000 total 
landings. On those assemblies which have 
already achieved 2.750 landings, the 
requirements of PTL 90 and Modification 


F.1794 must be accomplished within 250 
landings or 2 months, whichever occurs later, 
after the effective date of this AD. 

B. For all Model 700 and 800 series, inspect 
the top boom/liner assemblies for cracks 
between station 132 85 and station 138 on all 
Model 700 series in accordance with PTL 309, 
Issue 2 dated December 10,1979, and all 
Model 800 series In accordance with PTL 178, 
Issue 2 dated December 10.1979. prior to the 
accumulation of 27.500 total landings. On 
those assemblies which have already 
achieved 27.250 or more total landings, initial 
inspections must be accomplished within 250 
landings or 2 months, whichever occurs later, 
after the effective date of this AD. Repeat 
inspections at intervals not exceeding 2,000 
landings or 12 months, whichever U sooner. 

C. Alternate means of compliance which 
provide an acceptable level of safety may be 
used when approved by the Manager, Seattle 
Aircraft Certification Office. FAA. Northwest 
Mountain Region. 

D. Special flight permits may be issued in 
accordance with FAR 21.197 and 21.199 to 
operate airplanes to a base for the 
accomplishment of inspections and 
modifications required by this AD. 

This amendment becomes effective July 15. 
1985. 

Issued in Seattle. Washington, on May 31, 
1985. 

Wayne J. Barlow, 

Acting Director. Northwest Mountain Region. 
|PR Doc. 85-13703 Filed 8-6-85; 8:45 am) 
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14 CFR Part 71 

[Airspace Docket No. 85-ACE-02] 

Alteration of Transition Area, O'Neill, 
NE 

agency: Federal Aviation 
Administration (FAA). DOT. 
action: Final rule. 

summary: The nature of this Federal 
action is to alter the 700-foot transition 
area at O’Neill, Nebraska, to provide 
additional controlled airspace for 
aircraft executing a new instrument 
approach procedure to the O'Neill 
Municipal Airport, O’Neill. Nebraska, 
utilizing the O’Neill VORTAC as a 
navigational aid. The intended effect of 
this action is to ensure segregation of 
aircraft using the new approach 
procedure under Instrument Flight Rules 
(IFR) and other aircraft operating under 
Visual Flight Rules (VFR), 

EFFECTIVE DATE: August 1. 1985. 

FOR FURTHER INFORMATION CONTACT: 
Dale L Gamine. Airspace Specialist. 
Operations, Procedures and Airspace 
Branch, Air Traffic Division, ACE-540, 
FAA. Central Region, 601 East 12th 
Street, Kansas City, Missouri 64106, 
Telephone (816) 374-3408. 


SUPPLEMENTARY INFORMATION: To 

enhance airport usage, a new instrurr.t ni 
approach procedure to the O’Neill 
Municipal Airport, O'Neill. Nebraska, is 
being established utilizing the O'Neill 
VORTAC as a navigational aid. The 
establishment of this new instrument 
approach procedure based on this 
navigational aid entails alteration of a 
transition area at O’Neill Nebraska at 
and above 700 feet above the ground 
within which aircraft are provided air 
traffic control service. The intended 
effect of this action is to ensure 
segregation of aircraft using the new 
approach procedure under Instrumen’ 
Flight Rules (IFR) and other aircraft 
operating under Visual Flight Rules 
(VFR). Section 71.161 of Part 71 of the 
Federal Aviation Regulations was 
republished in Handbook 7400.6A dated 
January 2,1985. 

Discussion of Comments 

On page 12313 of the Federal Register 
dated March 28,1985. the Federal 
Aviation Administration published a 
notice of proposed rulemaking which 
would amend § 71.181 of Part 71 of the 
Federal Aviation Regulations so as to 
alter the transition area at O'Neill, 
Nebraska. Interested persons were 
invited to participate in this rulemaking 
proceeding by submitting written 
comments on the proposal to the FAA. 
No objections were received as a result 
of the notice of proposed rulemaking 

The FAA has determined that this 
regulation only involves an established 
body of technical regulations for w'hich 
frequent and routine amendments are 
necessary to keep them operationally 
current It therefore—(1) Is not a "major 
rule"' under Executive Order 12291: (2) is 
not a "significant rule" under DOT 
Regulatory Policies and Procedures (44 
FR 11034; February 28,1979); and (3) 
does not warrant preparation of a 
regulatory evaluation as the anticipated 
impact is so minimal. Since this is a 
routine matter that will only affect air 
traffic procedures and air navigation, it 
is certified that this rule will not have a 
significant economic impact on a 
substantial number of small entities 
under the criteria of the Regulatory 
Flexibility Act, 

List of Subjects in 14 CFR Part 71 

Aviation safety. Transition areas 
Adoption of the Amendment 
PART 71—J AMENDED] 

Accordingly, pursuant to the authority 
delegated to me, the Federal Aviation 
Administration (FAA) amends Part 71 o! 
the FAR (14 CFR Part 71) as follows: 
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1 The authority citation for Port 71 
continue! to read as follows: 

Authority: 49 U S C i:»48(:i) t 13Mta). lf>10 
l\n utive Order 10654: 49 U S C IOCMk! 
JRrviMtri Pub L 9^-449, |nnui»ry 12, Htt3): |14 
cnt 1! 69|; 4« CFR1 47 

2 . By amending $ 71.181 as follows: 

0 Nr ill. Nobraxk* 

T h t airspace extending upward from Too 
tat Vive the lurface within a 5.5 mile 
nrliuh of the O'Neill Municipal Airport 
latitude 4r»15*N. longitude 96*41*15" W). 
silhm 3 5 miles each side of the O'Neill 
VOHI AC 315* nuiiaL extending from Ihc 5.5 
elk uidlus to 12 miles northwest of the 
VOH t AC and within 3.25 miles each side of 
i) NetM VORTAC 129* radial. extending 
tar the 5.5 mile radius to 8.5 mites *r»uthcn*t 
of the VORTAC 

1! tv jmewiment becomes effective mi 0901 
C ti t August 1.1985. 

1 rd m Kansas City. Missouri, nn May 2«. 

1185 

WtftUm H Pollard. 

I. , Director. Central Region 

|FR Our 85-13707 Filed 8*5-85; 8 45 nm) 
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14CFR Pari 71 

!Airspace Docket No. 85-ANE-05I 

Amend the Chester. CT, 700 Foot 

Transition Area 

agency: Federal Aviation 
Administration (FAA). DOT. 
action: Final rule. 

summary: This action amends the 
description of the Chester. Connecticut 
TOO Foot Transition Area so as to 
provide protected airspace for aircraft 
executing a new RNAV Standard 
Instrument Approach Procedure (S1AP) 
tu Runway 17 at the Chester Airport. — 
Chester. Connecticut 
tFFKTive DATE: 0901 G.ra.L. August 12. 
1985. 

Kir f urther information contact: 

Stanley E. Matthews. Manager. 
Operations* Procedures and Airspace 
Btvmch. ANE-530. Federal Aviation 
Administration. Air Traffic Division. 12 
Mew England Executive Park. 

Burlington. Massachusetts 01803. 
Telephone (617) 273-7139 
supplementary information: 

History 

On February 28.1955. the FAA 
proposed to amend f 71.181 of Part 71 of 
to® Federal Aviation Regulations (14 
CFR Part 7 i) to amend the Chester. 
Connecticut 700 Foot Transition Area so 
to provide protected airspace for 
Instrument Flight Rules aircraft 
®*culing a new RNAV Runway 17 


Standard Instrument Approach 
Procedures (S1AP) to the Chester 
Airport. Chester, Connecticut (50 FR 
7795). • 

Interested parties were invited to 
participate in this Rulemaking 
Proceeding by submitting written 
comments on the proposal to the FAA 
No comments objecting to the proposal 
were received. Except for editorial 
changes, this amendment is the same as 
that proposed in this Notice. Section 
71.181 of Part 71 of the Federal Avuitiun 
Regulations was republished in 
Handbook 7400.6A dated January 2. 

1985. 

The Rule 

This amendment to Part 71 of the 
Federal Aviation Regulations changes 
the description of the Chester. 
Connecticut 700 Foot Transition Area so 
as to provide protected airspace (or 
Instrument Flight Rules aircraft 
i executing a new RNAV Standard 
Instrument Approach Procedure (SlAP) 
to Runway 17 at the Chester Airport. % 
Chester. Connecticut. 

The FAA has determined that this 
regulation only involves an established 
body of technical regulations for which 
frequent and routine amendments are 
necessary to keep them operationally 
current It therefore—(1) Is not a “major 
rule" under Executive Order 12291: (2) is 
not a “significant rule” under DOT 
Regulatory Policies and Procedures (44 
FR 11034: February 28.1979); and (3) 
does not warrant preparation of a 
regulatory evaluation as the anticipated 
impact Is so minimal. Since this is a 
routine matter that will only affect air 
traffic procedures and air navigation, it 
is certified that this rule will not have a 
significant economic impact on a 
substantial number of small entities 
under the criteria of the Regulatory 
Flexibility Act. 

Us! of Subjects in 14 CFR Pari 71 

Aviation safety, Transition areas. 

Aduption of the Amendment 
PART 71—| AMENDED] 

Accordingly, pursuant to the authority 
delegated to me. the Federal Aviation 
Administration (FAA) proposes to 
amend Part 71 of the Federal Aviation 
Regulations (14 CFR Part 71) us follows: 

1. The authority citation for Part 71 
continues to read as follows: 

Authority: 49 U.&C. 1348(a). i:iS4(aJ. 1510 
Executive Order 10654; 49 U.S.C. 106(g) 
(Revised Pub. L 97-449. Jnnuury 12.198J); 14 
CFR 11.09. 49 CFR 1.47. 

2. By-amending { 71.181 as follows: 


Chester, Connecticut Transition Area— 
|Am«nded) 

After “VOR" line five insert: 

**: am! within that airspace bounded by « 
tine lu ike north wtuU beginning at 1 Jit. 
43*25*30 N. Long. 72*35 10 W; tu Lat. 
43*27*20 *N. Long. 72*36 30 W; and a line to 
the northeast beginning at Lat. 43“26‘25*’N. 
Long. 72“28*35**W: to Ul 43"32*50 # N. Long. 
72*20 45* W 

l*»uod m Burlington, Massachusetts, on 
May 28.1985 
Robert E. Whittington. 

Director. AV'w England Region. 

(FR Doc. 85-13706 Filed 6-8-85; 8:45 «m| 
BILLING COOC ttlO-l** 


14 CFR Parts 121, 125, 127, 129, and 
135 

(Docket No. 165101 

Special Federal Aviation Regulation 
No. 38-2; Certification and Operating 
Requirements 

agency: Federal Aviation 
Administration (FAA). DOT. 

action: Final rule. 

summary: These amendments: (1) 
Specify and clarify the type of certificate 
and operations specifications an 
operator may be issued consistent with 
the scope and type of its operations; (2) 
specify end clarify the certification 
requirements the operator must meet 
with respect to each type of operation In 
order to be eligible to have a specified 
type of operation authorized in its 
operations specifications; (3) clarify the 
regulations with which an operator must 
comply in the conduct of the operations 
specified; (4) include provisions 
regarding Part 125 and other regulations 
which have been promulgated since the 
adoption of Special Federal Aviation 
Regulations (SFAR) No. 38 and eliminate 
provisions that relate to Part 123 and 
other regulations that are no longer 
applicable: (5) authorize certain 
operators of transport category 
airplanes having a maximum passenger 
seating configuration, excluding any 
required crewmember seat, of 30 seats 
or less and a maximum payload 
capacity of 7,500 pounds or less to 
operate under the provisions of Part 121 
rather than Part 135 when a specific 
authorization is obtained from the 
Administrator (the related "pass- 
through" provision of SFAR 39 is 
deleted): (6) require rotorcraft 
operations that may currently be subject 
to Parts 121 and 127 to be conducted 
under Part 135; and (7) include the 
substance of present Part 129 
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applicability in order to provide a 
comprehensive listing of certification 
and operations sped Heat ions 
requirements. 

EFFECTIVE DATE: June 4. 1985. 

FOR FURTHER INFORMATION CONTACT: 

Mr. Larry Bedore. Project Development 
Branch. Air Transportation Divisions. 
Office of Flight Operations. Federal 
Aviation Administration. 800 
Independence Avenue. SW.. 

Washington. D C. 20591: telephone (202) 
472-4621. 

SUPPLEMENTARY INFORMATION: 
Background 

On January 30.1985, the FAA issued 
Notice of Proposed Rulemaking (NPRM) 
No. 85-3 (50 FR 4472). This notice 
proposed to revise SFAR 38 primarily to 
specify and clarify FAA requirements 
for operating certificates and for 
operations specifications for persons 
who operate under Federal Aviation 
Regulations Parts 121 and 135. The 
notice was issued to bring SFAR 38 up 
to date in view of changes in the 
regulations and in the aviation industry 
that hud occurred since it was issued in 
1978 and also as part of the FAA’s 
continuing response to the sunset of the 
Civil Aeronautics Board. 

This amendment updates SFAR 38 in 
light of changes since 1978 and clarifies 
those provisions in SFAR 38 that stutes 
which FAA regulations apply to a 
particular air carrier for the type of 
operation the air carrier is conducting in 
the areas summarized below. A fuller 
discussion of each area is contained in 
the preamble to NPRM 85-3. 

One of the purposes of this 
amendment is to clearly define, for each 
type of operation (e.g., scheduled 
common carriage within the United 
States, all-cargo operations, scheduled 
common carriage outside the United 
States, etc.): (1) The type of certificate. 
(2) the certification requirements. (3) the 
operations specifications, and (4) the 
regulations within the applicable Parts 
of the FAR with which an operator must 
comply when conducting each type of 
operation. 

As amended. SFAR 38-2 makes it 
clear that wherever the term ‘’commuter 
air carrier" appears in Part 135 of the 
FAR, it shall be deemed to mean a 
holder of an "Air Carrier Operating 
Certificate" that is conducting scheduled 
passenger carrying operations with a 
frequency of operations of at least five 
round trips per week on at least one 
route between two or more points 
according to published flight schedules. 
This frequency of operations is a 
standard currently accepted by the 
industry and the FAA for air carrier 


certification and operation rules. 
However, this definition would not 
apply to Part 93 of the FAR. Further, a 
regulation that applies to a commuter air 
carrier will be deemed to mean a 
regulation that applies to scheduled 
passenger-carrying operations 
conducted under Part 135. 

SFAR 38-2 allows the Administrator 
to authorize an air carrier who would 
otherwise be subject to Part 135 to elect 
to conduct its operations with transport 
category airplanes under Part 121. 
However, an air carrier is not allowed to 
operate airplanes subject to Part 121 
under Part 135. 

SFAR 38-2 does not reference § 135.2, 
and any air carrier conducting its 
operations under the "pass-through" 
provision is required to conduct its 
operations under Part 135, unless it 
receives authorization from the 
Administrator to conduct its operations 
under Part 121. 

SFAR 38 Is updated by adding 
provisions which reference Part 125 
which became effective February 3, 

1981, and deletes the provisions relating 
to Part 123 which was revoked effective 
January 1,1983. 

SFAR 38-2 requires rotorcraft 
operations that are now conducted 
under Part 121 or Part 127 to be 
conducted under Part 135. The 
amendment, in effect, suspends Part 127 
and Si 121.13 and 121.157(e). and 
requires all rotorcraft operations to be 
conducted under Part 135. 

As amended, SFAR 38-2 includes the 
substance of the applicability of present 
Part 129 in order to provide for a 
comprehensive listing of certification 
and operations specifications 
requirements. 

SFAR 38 as revised by this 
amendment will be effective until May 
1,1986, unless sooner superseded or 
revoked. 

Comments on Proposed SFAR 38-2 

During the comment period, the FAA 
received 15 comments. The limited 
number of comments received and the 
tone of the comments indicate overall 
substantial agreement with proposed 
SFAR 38-2. A few commenters 
recommended minor changes or raised 
questions about certain provisions of 
SFAR 38-2. 

One commenter questioned whether 
the opening sentence of SFAR 38-2 
which reads "Contrary provisions of 
Parts 121.125,127,129, and 135 of the 
Federal Aviation Regulations 
notwithstanding," may create confusion. 
The "notwithstanding" clause is a 
carryover from original SFAR 38 and it 
does not appear to have caused the kind 
of confusion the commenter suggests. 


Four commenters request that the 
phrase "passenger seating capacity in 
proposed paragraphs 4(a) and 4(b) be 
changed to "passenger seating 
configuration" as it is in current SFAR 
38 paragraphs 2 (a) and (b) and 3 (a) and 
(b). The reason is that the proposed 
wording would mean that if an aircraft 
has been certificated for a certain 
maximum seating capacity, that figure 
would be the compliance factor, rather 
than the number of installed passenger 
seats in the aircraft. The FAA did not 
intend to change the criteria for 
compliance and has. therefore, changed 
the language back to passenger seating 
configuration" as it appears in the 
provisions of present SFAR 38 cited 
above. 

# For consistency of langauge within 
SFAR 38-2 and also for consistency of 
application of the FAR, the term 
"passenger seating capacity" in 
paragraph 5(a), which relates to Part 125 
has also been changed to passenger 
seating configuration" even though Part 
125 (section 125.1(a)) presently uses 
"seating capacity." The FAA does not 
consider this a substantive change since 
Part 125 has been applied on the basis of 
seating “configuration" rather than 
seating "capacity." 

One commenter objected to the 
phrase "certain procedures" used in 
Section 3 as being unclear. The 
commenter suggested changing 'certain 
procedures" to "appropriate 
regulations." The FAA does not agree 
The term "certain procedures" refers to 
procedures that may be included in 
operations specifications to reflect 
requirements imposed on a specific 
operator in addition to the Federal 
Aviation Regulations. Examples would 
include specific procedures that might 
be tied in with a deviation or an 
exemption approved for that carrier. Th* 
commenter also objected to the phrase 
"size of aircraft" in Section 3 as not 
being sufficiently specific. The 
commenter suggested changing "size of 
aircraft" to "seating and payload 
capacity." The commenter’s point is 
valid and has been adopted by inclusion 
of a definition of "size of aircraft in 
Section 6(c). Also, in Section 1(a) and in 
Section 3, the word "type" in reference 
to type of aircraft, has been changed to 
"class" to make it clear that the 
distinction intended is not between 
types of aircraft (e.g. B-727, DC-8, etc.) 
but rather between classes of aircraft 
(e.g. airplanes, rotorcraft. etc.). 

One commenter suggests that the 
preamble statements regarding CAB 
sunset be updated to show that a finding 
of fitness is a continuing requirement 
under the sunset legislation and that th* 
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Di'fUiHmcnt of Transportation now has 
this function formerly handled by the 
CAB The FAA agrees. The NPRM 
preamble was written before the 1984 
imendments to the Airline Deregulation 
Ad of 1978. (Pub. L 98-443. October 4. 
1984) which stipulated that DOT will 
continue the CAB function of 
determining fitness. 

One commenter objects to the 
explanation in the preamble concerning 
confusion as to applicable regulations 
resulting from the sunset of the CAB. 

This commenter states that a FAA 
policy change, rather than confusion, 
mas responsible for the FAA*s requiring 
21 carriers to shift from the 
supplemental rules of Part 121 to the 
domestic or flag rules of Part 121. as 
appropriate. This point was addressed 
in the preamble to the proposed revision 
of SFAR 38 as follows: 

“It is the FAA‘s position that on air 
carrier certificated under current SFAR 
38 in accordance with the rules of Part 
121 must, if it is engaged in scheduled 
passenger operations, operate in 
accordance with the rules applicable to 
domestic or flag air carriers as required 
by $ 121.3(a) or $ 121.3(c) and be issued 
domestic and flag operations 
specifications. Furthermore, it is the 
FAA’s position that an air carrier 
engaged in nonscheduled passenger- 
carrying operations must operate in 
accordance with the rules applicable to 
supplemental air carriers in accordance 
with § 121.3(e) and be issued 
supplemental operations specifications. 
The FAA has issued interpretive 
material to explain the correct 
application of these rules, but believes 
that the regulations should be clarified/* 
These 21 operators now have the 
appropriate operations specifications 
and have been brought in compliance 
with the applicable regulations in Part 
121 so that this revision of SFAR 38 
imposes no burden. 

This commenter also thought that 
diminution of the "pass-through” 
provision in paragraph 2(d) of SFAR 38 
would impose a similar burden. 

However, the inclusion of paragraph 
4(b) us proposed allows persons 
operating transport category airplanes 
lo obtain approval from the 
Administrator to conduct those 
operations under the apropriate 

C visions of Part 121. This provision is 
s limited than the original pass- 
through provision (which applied only to 
operations existing on December 1.1978) 
applies only when requested by the 
operator and approved by the 
Administrator. 

Two common tors object to the 
definition of "commuter air carrier.** 

One of the commentcrs seems to object 


to applying the term "commuter" to air 
carriers who are operating under Part 
121 domestic rules, but who are 
operating propeller driven aircraft of 
less than 60 seats. Such operators 
consider themselves to be "regional" air 
carriers who compete equally with other 
types of air carriers. However, the 
definition of commuter air carriers does 
not apply to operations under Part 121 
because it applies only to operations 
under Part 135 with aircraft having a 
maximum passenger seating 
configuration of 30 scats or less and a 
maximum payload capacity of 7.500 
pounds or less. 

A second commenter objects to 
provisions in the definition of 
"commuter air carriers" that state that 
frequency of operations is "at lea9t five 
round trips per week on at least one 
route between two or more points 

.The commenter objects on the 

basis that the definition constitutes a 
public convenience and necessity 
requirement and that the authority 
domestically to issue a Certificate of 
Public Convenience and Necessity for 
domestic operations was terminated by 
Congress on January 1,1982. In 
response, the FAA does not intend by 
this definition to create a public 
convenience and necessity requirement 
in the "commuter air carrier** definition. 
The definition has been used historically 
in Part 135 to refer to scheduled 
operations as opposed to non-scheduled. 
To preclude a change in the operations 
requirements prescribed in SFAR 3a the 
commuter air carrier route and 
frequency stipulation is needed in the 
SFAR 38-2 definition in order to 
continue to exclude those operators who 
may fly fewer than five round trips per 
week from certain commuter air carrier 
requirements prescribed in Part 135. 

A commenter objected to the 
definition of "scheduled operations.** 
According to the commenter, the 
definition would require charter 
operators to be issued domestic air 
carrier operations specifications if they 
were to contract for a series of public 
charters. The FAA does not agree that 
this definition includes legitimate 
charter operations. Scheduled 
operations by definition depart at a 
stated time and place and are readily 
available to the general public. While, 
on occasion, ’‘charter" flights are 
"announced" in advance, the charter 
operator normally does not commit to 
having the flight operate unless a 
minimum load of passengers is booked 
in advance. Thus, the general public 
cannot depend upon a chartered flight 
maintaining a schedule (for example, 
there may be a last minute flight 
cancellation because not enough 


passengers signed up for the flight) as 
they can on a scheduled flight. An 
operator who attempts to hold itself out 
as a charter operator but who. in fact, 
announces regularly scheduled flights to 
the public would be considered a 
scheduled operator and would have to 
comply with the regulations for 
scheduled operations under Part 121 or 
Part 135, as appropriate. 

Two commentcrs expressed concern 
that the definition of "air carriers*’ in 
section 6(c)(1) would require all indirect 
"air carriers" to have operating 
certificates and operations 
specifications under section 1(c) which 
states that "no person may operate 
without, or in violation of. a certificate 
and operations specifications issued 
under this SFAR." 

While it is true, as these commentcrs 
point out. that the Federal Aviation Act 
of 1958 defines "air carrier" to include 
one who acts "indirectly" the FAA has 
never extended its air carrier regulations 
to persons who arc legitimately engaged 
in indirect operations such as a bona 
fide freight forwarder. SFAR 38-2 does 
not treat indirect operators any 
differently than current SFAR 38 and so 
there is no substantive change. 

However, this does not mean that an 
indirect air carrier can avoid air carrier 
certification requirements if. in fact, that 
carrier is engaged in the operation of 
aircraft or exercises its authority over 
initiating, conducting, or terminating a 
flight or flights. 

One commenter states that the 
application of Part 135 is somewhat 
open-ended with respect to rotorcraft 
having a passenger seating configuration 
of more than 30 seats or a maximum 
payload capacity of more than 7.500 
pounds. The commenter states that in 
their responses to other rulemaking 
proposals concerning rotorcraft. such as 
Notice No. 85-8 (50 FR 10144, March 13. 
1985), industry groups must now 
consider future operations of larger 
helicopters under Part 135. In response, 
the FAA notes that the proposal to 
require all sizes of rotorcraft to be 
operated under Part 135 is based on the 
recognition that there are significant 
deficiencies in Parts 121 and 127 that 
must be addressed before authorizing 
any rotorcraft operations under those 
rules. The issuance of special operations 
specifications is identified in the 
preamble of the proposal as an option to 
permit the operation of larger rotorcraft 
under Part 135. In the meantime. 
Exemptions Nos. 4109 and 4297 have 
been issued to two operators to permit 
the operation of BV-234 helicopters 
under Part 135. The FAA recognizes that 
additional rulemaking is needed to 
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adequately cover the operation of 
rotorcraft having a passenger seating 
configuration of more than 30 seats* 
excluding any required crewmember 
seat, or a payload capacity of more than 
7.500 pounds. In the interim, since Part 
135 docs not presently address that size 
rotorcraft. operators of these rotorcraft 
will be issued special operation 
specifications which wilt provide for the 
appropriate level of safety required for 
that size aircraft. New paragraphs 4(d) 
und 5(d) are added to this SFAR to 
clarify this point, and to spell out what 
was intended In the NPRM. 

Three tommcnlcrs suggest changes 
which are beyond the scope of this 
notice of proposed rulemaking. As 
stated earlier In this notice and in the 
NPRM, this rulemaking updates and 
clarifies SFAR-38; it does not 
substantively revise the basic 
applicability of the affected parts. 
Therefore, these recommendations for 
substantive change beyond the scope of 
Notice 85-3 have not been considered in 
this rulemaking. 

Good Cause Justification for Immediate 
Adoption 

The termination date for SFAR 38 as 
extended by SFAR 38-1 is June 1.1985. 
There are numerous operating 
certificates issued under the provisions 
of SFAR 38. as amended. In order to 
avoid confusion in the administration of 
FAA regulations regarding operating 
certificates and operating requirements, 
it is necessary that this amendment be 
effective as soon as possible. Therefore. 

I find that good cause exists Tor making 
this amendment effective in less than 30 
days. 

Economic Impact 

The FAA evaluated the economic 
impact of this amendment This 
amendment is not expected to cause an 
adverse economic impact on the 
regulated parties because it is 
essentially clarifying in nature. The 
I in dings of FAA'a evaluation are 
summarized below and a copy of the 
regulatory evaluation is contained in the 
docket 

The rule (1) Specifies and clarifies 
certification requirements and 
regulations operators must comply with 
in conducting specific operations. (2) 
includes regulations that have been 
promulgated and deletes references to 
regulations that have been withdrawn 
since the adoption of SFAR 38. and (3) 
suspends regulations that are no longer 
applicable. 

As previously pointed out it is ike 
FAA's position that the current 
regulations require scheduled operations 
in airplanes with more than 30 


passenger seats to be conducted under 
the domestic or flag air carrier rules. 
Therefore, as the result of this rule, there 
should be minimal economic impact on 
the approximately 21 carriers previously 
discussed. Accordingly, a full economic 
evaluation is not required. 
Notwithstanding the above position, an 
economic evaluation was performed. 
This evaluation reveals that a small net 
benefit will accrue to the affected 
earners because costs that may result 
from having to comply with the 
domestic and flag rules would be more 
than offset by cost savings associated 
with relaxation of reserve fuel 
requirements. 

SFAR 38-2 suspends Part 127 and 
requires all rotorcraft carriers currently 
operating under Parts 121 and 127 to 
conduct their operations under Part 135. 
Such a change is expected to enhance 
safety because Part 135 contains safety 
related requirements for rotorcraft not 
specified in either Part 121 or 127. This 
rule will not generate any additional 
costs to regulated parlies. At present, 
only two comers, under exemption 
authority, operate rotorcraft with a 
capacity in excess of 30 seats or a 7,500- 
pound payload under Port 135. These 
rotorcraft would normally be subiect to 
the provisions of Part 121 or 127. 
Moreover, commuter operations with 
large rotorcraft currendy do not appear 
feasible at locations where the 
geographical distribution of service 
points make rotorcraft operations 
viable. 

Trade Impact Statement 

The FAA Duds that the amendment 
will have no impact on international 
trade. 

Regulatory Flexibility Determination 

The FAA finds that the amendment 
will have no consequent^) economic 
impact on inmll entities. Accordingly, 
the FAA finds that an initial regulatory 
flexibility analysis is not required by th* 
Regulatory Flexibility Act. 

Conclusion 

For the reasons stated under the 
heading "Economic Impact." the FAA 
has determined that this document 
involves a rule which: (1) Is not a mayor 
rule under Executive Order 12281; and 
(2) is not a significant rule under 
Department of Transportation 
Regulatory Policies and Procedures (44 
FR 11034; Feb. 28.1979). Also, for the 
reasons stated under the heading 'Trade 
Impact Statement and Regulatory 
Flexibility Determination." I certify that 
the rule will not have a substantial 
economic impact on a substantial 
number of small entities. The total 


projected impact of the amendment m«y 
be found in a copy of the regulatory 
evaluation contained in the public 
docket. A copy of that evaluation may 
be obtained by contacting the person 
identified above under the caption * fo* 
FURTHER INFORMATION CONTACT." 

List of Subjects in 14 CFR Parts 121. 12S, 
127,129, sod 135 

Air camera. Aircraft. Airmen. 
Aviation safety. Air taxis. Air 
transportation. Certification 
requirements. Common carriers. 
Operations specifications. 

The Amendment 

In consideration of the above. SFAR 
38 (14 CFR Paris 121.125.127.129. sod 
135) is revised to read as follows: 

1. The authority citation for SFAR 38- 
2 is revised to read as follows: 

Authority: 49 U.SC 1354(a). 1421. 
1423.1424, and 1502; 49 U&C. 106(g) 
(revised Pub. L. 97-449. January 12. 
1983). 

2. By revising SFAR 38 to read as 
follows: 

Special Federal Aviation Regulation 
Number 38-2—Certification and 
Operating Requirements 

Index 

Section 

1. Applicability. 

(a)(1) Certificate*. 

(a)(2) Certification requirements. 

(a) ( 3 ) Operating requirements. 

(b) Operations conducted under mnrr liufl 
one paragraph. 

(cj Prohibition against operating without 
certificate or in violation of operation* 
specifications 

2. Certificate* ami foreign air carrier 
operations specifications 

(s) Air Lamer Operating Certifiesle 

(b) Operating Certificate. 

(c) Foreign air carrier operations 
specifications. 

3. Operatic as specification*. 

4 Air carrier* and those commend* 1 
operators engaged in scheduled fotrairaU: 
common carriage. 

(aXl) Airplanes, more than 30 scats/7.500 
pounds payload scheduled within 48 States. 

(aH2) Airplanes, more than 30 seats/? 505 
pounds payload, scheduled outside 48 Sm* 

(a)(3) Airplanes, more than 3O»e*ts/7~SG0 
pounds payload, not scheduled and a!) r*r& 

lb) Airplanes. 30 scats or ksa/7^UD or !«*• 
pounds payload 

(c) Roto, cr* ft. 30 neats or lesa/7.500 pouoifc 
or less payload. 

(d) Rotorcraft, more than 30 seats/mare 
than 7,500 pounds payload 

5. Operations conducted by a person tvho 
is not engaged in air carrier operation* bet h 
engaged ro passenger operations, cargo 
operation*, or both, a* a commercial 
operator. 
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(*; Airplanes, 20 or more seats/0.000 or 
norr pounds payload. 

(b) Airplanes, less than 20 seats/Less than 
aooo pounds payload. 

(c) R .’torcraft, 30 seats or less/7,500 pounds 

firlrjs payload. 

(d) Rotorcraft, more than 30 seats/more 
than 7.500 pounds payload. 

& Definitions. 

(a) Terms In FAR. 

(tj [)omestic/flag/supplementa)/commuter. 

(2) ATCO. 

(b) FAR references to: 

|1| Domestic air carriers. 

(2) Flag air carriers. 

(3) Supplemental air carriers 

(4j Commuter air carriers. 

(c) SFAR tcnns. 

(1) Air carrier. 

(2 \ Commercial operator. 

(3) Foreign air carrier. 

|4) Scheduled operations. 

(5) Size of aircraft 

(6) Maximum payload capacity. 

|7) Empty weight. 

18) Maximum zero fuel weight. 

(9) justifiable aircraft equipment. 

Special Federal Aviation Regulation 
Number 38-2 

Contrary provisions of Parts 121,125, 
127,129. and 135 of the Federal Aviation 
Regulations notwithstanding— 

i. Applicability. 

(«i) This Special Federal Aviation 
Regulation applies to persons 
conducting commercial passenger 
operations, cargo operations, or both, 
snd prescribes— 

(1)1 he types of operating certificates 
iwued by the Federal Aviation 

Administration: 

|2| The certification requirements an 
operator must meet in order to obtain 
and hold operations specifications for 
each type of operation conducted and 
each class and size of aircraft operated; 
and 

(3) The operating requirements an 
curator must meet in conducting each 
type of operation and in operating each 
class and size of aircraft authorized in 
its operations specifications. A person 
tkall be issued only one certificate and 
»11 operations shall be conducted under 
tat certificate, regardless of the type of 
operation or the class or size of aircraft 
operated. A person holding an air 
earner operating certificate may not 
conduct any operations under the rules 
dPart 125. 

lb) Persons conducting operations 
rader more than one paragraph of this 
$FAR shall meet the certification 
^uiremenls specified in each 
Paragraph and shall conduct operations 
ir -compliance with the requirements of 
ta Federal Aviation Regulations 
•petifiecl in each paragraph for the 
°porution conducted under that 
Paraph. 


(c) Except as provided under this 
SFAR. no person may operate a9 an air 
carrier or as a commercial operator 
without, or in violation of. a certificate 
and operations specifications issued 
under this SFAR. 

2. Certificates and foreign air carrier 
operations specifications. 

(a) Persons authorized to conduct 
operations as an air carrier will be 
issued an Air Carrier Operating 
Certificate. 

(b) Persons who are not authorized to 
conduct air carrier operations, but who 
ure authorized to conduct passenger, 
cargo, or both, operations as a 
commercial operator will be issued an 
Operating Certificate. 

(c) FAA certificates are not issued to 
foreign air carriers. Persons authorized 
to conduct operations in the United 
States as a foreign air carrier who hold a 
permit issued under Section 402 of the 
Federal Aviation Act of 1958. as 
amended (49 U.S.C. 1372). or other 
appropriate economic or exemption 
authority issued by the appropriate 
agency of the United States of America 
will be issued operations specifications 
in accordance with the requirements of 
Part 129 and shall conduct their 
operations within the United States in 
accordance with those requirements. 

3. Operations specifications. 

The operations specifications 

associated with a certificate issued 
under paragraph 2 (a) or (b) and the 
operations specifications issued under 
paragraph 2 (c) of this SFAR will 
prescribe the authorizations, limitations 
and certain procedures under which 
each type of operation shall be 
conducted and each class and size of 
aircraft shall be operated. 

4. Air carriers , and those commercial 
operators engaged in scheduled 
intrastate common carriage . 

Each person who conducts operations 
as an air carrier or as a commercial 
operator engaged in scheduled intrastate 
common carriage of persons or property 
for compensation or hire in air 
commerce with— 

(a) Airplanes having a passenger 
seating configuration of more than 30 
seats, excluding any required 
crewmember seat, or a payload capacity 
of more than 7,500 pounds, shall comply 
with the certification requirements in 
Part 121, and conduct its— 

(1) Scheduled operations within the 48 
contiguous states of the United States 
and the District of Columbia, including 
routes that extend outside the United 
States that are specifically authorized 
by the Administrator, with those 
airplanes in accordance with the 
requirements of Part 121 applicable to 
domestic air carriers, and shall be 


issued operations specifications for 
those operations In accordance with 
those requirements. 

(2) Scheduled operations to points 
outside the 48 contiguous states of the 
United States and the District of 
Columbia with those airplanes in 
accordance with the requirements of 
Part 121 applicable to flag air carriers, 
and shall be issued operations 
specifications for those operations in 
accordance with those requirements. 

(3) All-cargo operations and 
operations that are not scheduled with 
those airplanes in accordance with the 
requirements of Part 121 applicable to 
supplemental air carriers, and shall be 
issued operations specifications for 
those operations in accordance with 
those requirements; except the 
Administrator may authorize those 
operations to be conducted under 
paragraph (4)(a) (1) or (2) of this 
paragraph. 

(b) Airplanes having a maximum 
passenger seating configuration of 30 
seats or less, excluding any required 
crewmember seat, and a maximum 
payload capacity of 7.500 pounds or 
less, shall comply with the certification 
requirements in Part 135, and conduct its 
operations with those airplanes in 
accordance with the requirements of 
Part 135, and shall be issued operations 
specifications for those operations in 
accordance with those requirements; 
except that the Administrator may 
authorize a person conducting 
operations in transport category 
airplanes to conduct those operations in 
accordance with the requirements of 
paragraph 4(a) of this paragraph. 

(c) Rotorcraft having a maximum 
passenger seating configuration of 30 
seats or less and a maximum payload 
capacity of 7,500 pounds or less shall 
comply with the certification 
requirements in Part 135. and conduct its 
operations with those aircraft in 
accordance with the requirements of 
Part 135. and shall be issued operations 
specifications for those operations in 
accordance with those requirements. 

(d) Rotorcraft having a passenger 
seating configuration of more than 30 
seats or a payload capacity of more than 
7,500 pounds shall comply with the 
certification requirements in Part 135, 
and conduct its operations with those 
aircraft in accordance with the 
requirements of Part 135, and shall be 
issued special fiperations specifications 
for those operations in accordance with 
those requirements and this SFAR. 

5. Operations conducted by a person 
who is not engaged in air carrier 
operations . but is engaged in passenger 
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operations, cargo operations, or bathos 
a commercial operator . 

Each person, other than a person 
conducting operations under paragraph 
2(c) or 4 of this SFAR. who conducts 
operations with— 

(a) Airplanes having a passenger 
sealing configuration of 20 or more, 
excluding any required crewmember 
seat, or a maximum payload capacity of 
6.000 pounds or more, shall comply with 
the certification requirements in Part 
125. and conduct its operations with 
those airplanes in accordance with the 
requirements of Part 125. and shall be 
issued operations specifications in 
accordance with those requirements, or 
shall comply with an appropriate 
deviation authority. 

(b) Airplanes having a maximum 
passenger seating configuration of less 
than 20 seats, excluding any required 
crewmember seat, and a maximum 
payload capacity of less than 6.000 
pounds shall comply with the 
certification requirements in Pari 155. 
and conduct its operations in those 
airplanes in accordance with the 
requirements of Part 135, and shall be 
issued operations specifications in 
accordance with those requirements. 

(c) Rotorcraft having a maximum 
passenger seating configuration of 30 
seats or less and a maximum payload 
capacity of 7.500 pounds or less shall 
comply with the certification 
requirements in Part 135, and conduct its 
operations in those aircraft in 
accordance with the requirements of 
Part 135. and shall be issued operations 
specifications for those operations in 
accordance with those requirements. 

(d) Rotorcraft having a passenger 
seating configuration of more than 30 
seats or a payload capacity of more than 
7.500 pounds shall comply with the 
certification requirements in Part 135, 
and conduct its operations with those 
aircraft in accordance with the 
requirements of Part 135. and shall be 
issued special operations specifications 
for those operations in accordance with 
those requirements and this SFAR. 

6. Definitions. 

(a) Wherever in the Federal Aviation 
Regulations the terms— 

(1) ‘’Domestic air carrier operating 
certificate.” “flag air carrier operating 
certificate.’* '‘supplemental air carrier 
operating certificate.” or “commuter air 
carrier” (in the context of Air Carrier 
Operating Certificate) appears, it shall 
be deemed to mean an “Air Carrier 
Operating Certificate” issfed and 
maintained under this SFAR. 

(2) “ATCO operating certificate” 
appears, it shall be deemed to mean 
either an “Air Carrier Operating 
Certificate” or "Operating Certificate.” 


as is appropriate to the context of the 
regulation. All other references to an 
operating certificate shall be deemed to 
mean an “Operating Certificate” issued 
under this SFAR unless the context 
indicates the reference is to an Air 
Carrier Operating Certificate. 

(b) Wherever in the Federal Aviation 
Regulations a regulation applies to— 

(1) “Domestic air carriers,” it will he 
deemed to mean a regulation that 
applies to scheduled operations solely 
within the 48 contiguous states of the 
United States and the District of 
Columbia conducted by persons 
described in paragraph 4(a)(1) of this 
SFAR. 

(2) “Flag air carriers,” it will be 
deemed to mean a regulation that 
applies to scheduled operations to any 
point outside the 48 contiguous states of 
the United States and the District of 
Columbia conducted by persons 
described in paragraph 4(a)(2) of this 
SFAR. 

(3) “Supplemental afr carriers.” it will 
be deemed to mean a regulation that 
applies to charter and all-cargo 
operations conducted by persons 
described in paragraph 4(a)(3) of this 
SFAR. 

(4) “Commuter air carriers,” it will be 
deemed to mean a regulation that 
applies to scheduled passenger carrying 
operations, with a frequency of 
operations of at least five round trips 
per week on at least one route between 
two or more points according to the 
published flight schedules, conducted by 
persons described in paragraph 4 (b) or 

(c) of this SFAR. This definition does not 
apply to Part 93 of this chapter. 

(c) For the purpose of this SFAR. the 
term— 

(1) "Air carrier” means a person who 
meets the definition of an air carrier as 
defined in the Federal Aviation Act of 
1958, as amended. 

(2) “Commercial operator” means a 
person, other than an air carrier, who 
conducts operations in air commerce 
carrying persons or property for 
compensation or hire. 

(3) “Foreign air carrier” means any 
person other than a citizen of the United 
States, who undertakes, whether 
directly or indirectly or by lease or any 
other arrangement, to engage in foreign 
air transportation. 

(4) “Schedule operations” means 
operations that are conducted in 
accordance with a published schedule 
for passenger operations which includes 
dates or times (or both) that is openly 
advertised or otherwise made readily 
available to the general public. 

(5) “Size of aircraft” means an 
aircraft's size as determined by its 


seating configuration or payload 

capacity, or both. 

(6) “Maximum payload capacity” 
means: 

(i) For an aircraft for which a 
maximum zero fuel weight is prescribed 
in FAA technical specifications, the 
maximum zero fuel weight less empty 
weight less all justifiable aircraft 
equipment and less the operating loud 
(consisting of minimum flight crew, 
foods and beverages, and supplies And 
equipment related to foods and 
beverages, but not including dispos 
fuel or oil). 

(ii) For all other aircraft the msximua 
certificated takeoff weight of an aircraft, 
less the empty weight, less all justifiable 
aircraft equipment and less the 
operating load (consisting of minimi m 
fuel load. oil. and flightcrew). The 
allowance for the weight of the crew, oil 
and fuel is as follows: 

(A) Crew—200 pounds for each 
crewmember required by the Federal 
Aviation Regulations. 

(B) Oil—350 pounds. 

(C) Fuel—the minimum weight of fuel 
required by the applicable Federal 
Aviation Regulations for a flight 
between domestic points 174 nautu J 
miles apart under VFR weather 
conditions that does not involve 
extended overwater operations. 

(7) “Empty weight” means the weight 
of the airframe, engines, propellers, 
rotors, and fixed equipment Empty 
weight excludes the weight of the crew 
and payload, but includes the weight of 
all fixed ballast, unusable fuel supply, 
undrainabie oil. total quantity of engine 
coolant, and total quantity of hydraulic 
fluid. 

(8) "Maximum zero fuel weight” 
means the maximum permissible weight 
of an aircraft with no disposable fuel or 
oil. The zero fuel weight figure may lie 
found in either the aircraft type 
certificate data sheet, or the approved 
Aircraft Flight Manual or both. 

(9) ‘Justifiable aircraft equipment ' 
means any equipment necessary for the 
operation of the aircraft. It does not 
include equipment or ballast specifically 
installed, permanently or otherwise, for 
the purpose of altering the empty weight 
of an aircraft to meet the maximum 
payload capacity. 

This Special Federal Aviation 
Regulation No. 38-2 terminates May 1. 
1988, unless sooner superseded or 
revoked. 
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Is nil m Washington, DC. on May 28 , 

085 

Donald D. Engen. 
jUniwuiinUafi, 

jFR Hoc. 85-13735 Filed 8-MJ5. 2:12 pn»| 

RUWC C0C€ 4» >0-13-41 


DEPARTMENT OF COMMERCE 
Bureau of the Census 
1SCFR Parts 20 and 100 

lOocket No. SG580-50801 

Bureau Seat; Re designation of CFR 

Part 

agency: Bureau of the Census. DOC. 
action: Final rule. 

summary: The Bureau of the Census is 
hereby redesignating Title 15. Code of 
Federal Regulations, Part 20, Seal of the 
Bureau of the Census, as Title 15, Code 
of Federal Regulations. Part 100. This 
change is being made to provide the 
Office of the Secretary' of Commerce 
»(Jdi f ional parts in Subtitle A of Title IS. 
Code of Federal Regulations. Parts 20- 
3. 

effective date: June 7.1985. 

tO« f URTMEA INFORMATION CONTACT: 

Mu hael S. McKay, Chief. Organization 
and Management Systems Division, 
Bureau of the Census. (301) 783-7452. 
SW.EMENTARY INFORMATION: Since 
thr*» rule is related to agency 
man igement, it is not a rule within the 
meaning of section 1(a) of Executive 
OnJ* r 12291 and, accordingly, is not 
subject to the requirements of that order. 
Accordingly, no preliminary or final 
Regulatory' Impact Analysis has or will 
bep- pared. 

The Regulatory Flexibility Act does 
not apply to this rule because the rule is 
not required to be promulgated as a 
PM* *d rule before issuance as a final 
nJe by section 553 of the Administrative 
ftoo dure Act or by any other law. 
Accordingly, neither an initial nor final 
Regulatory Flexibility Analysis has been 
<* will be prepared. 

This rule does not contain a collection 
«information for purposes of the 
Paperwork Reduction Act. 

because this rule relates to agency 
won kvment It is exempt from all 
i ivments of section 553 of the 
Administrative Procedure Act (5 IJJLC 
*&( »M2)). Therefore, it is being issued in 
fftal and is being made immediately 
dfoctive upon publication. 

The legal authority is Title 13. Section 
* United States Code. 

kt of Subjects in 15 CFR Part 100 

Setds and Insignia. 


15 CFR Part 20, in Subtitle B relating 
to the Seal of the Bureau of the Census 
is redesignated as Part 100. 

Dated: M*y 23. 1965. 

John G. K *134343. 

Director. Bureau of the Census. 

|FR Doc. 85-13621 Filed 6-8-85; 8:45 am| 

•CLUNG COOC 3S30-07-U 


DEPARTMENT OF ENERGY 

Federal Energy Regulatory 
Commission 

18 CFR Part 4 

(Docket No. RM83-56-000) 

Application for License Permit and 
Exemption From Licensing for Water 
Power Projects: Correction 

June 4.1985. 

agency: Federal Energy Regulatory 
Commission. DOE. 

action: Final rule; Correction. 


summary: This document corrects a 
Final rule that amends 18 CFR Part 4 that 
appeared at page 11,658 in the Federal 
Register of Monday. March 25.1905 (50 
FR 11.658). This action is necessary to 
correct typographical errors in 
designating paragraphs and cross 
references. 

dates: The final rule will become 
effective |une 10.1985. 

for further information contact: 

Joseph !L Long. Office of the General 
Counsel. Federal Energy Regulatory 
Commission. 825 North Capitol Street 
NE„ Washington. D.C 20426. (202) 357- 
5555. 

The following corrections an? made in 
FR Doc. 85-8642. appearing on page 
11.658 in the issue of March 25.1985: 

1. On page 11,681, in column three. 

"(d) Notice s of intent." is corrected to 
read” (c) Notices of intent ” 8nd "(e) 
Requirements for completing 
applications." is corrected to read "(d) 
Requirements for completing 
applications" 

2. On page 11.682. in column one, the 
reference to "paragraph (cN2)(i)". which 
appears in the second and third full 
paragraphs is corrected to read 
"paragraph (d)(Z)(»r\ 

Kenneth F. Plumb. 

Secretary. 

|FR Doc. 85-13786 Filed 8-6-86: 6 45 am) 

STUNG COOT 4717-01 * 


DEPARTMENT OF THE TREASURY 
Customs Service 
19 CFR Part 24 

Current IRS Interest Rate Used in 
Calculating Interest on Overdue 
Accounts and Refunds 

agency: Customs Service, Treasury. 
action: General notice. 

summary: This notice advises the public 
that the current rate of interest to be 
charged or paid by Customs on 
applicable overpayments or 
underpayments of Customs duties is 13 
percent. This rate is set by the Internal 
Revenue Service and is subject to 
change twice a year. It is being 
published for the convenience of the 
importing public and Customs 
personnel. 

EFFECTIVE date: January 1,1985. 
for further information contact: 

Robert Hamilton. Accounting Division. 
Office of the Comptroller. U.S. Customs 
Service, 1301 Constitution Avenue. NW., 
Washington. D C. 20229 (202-566-2596). 

SUPPLEMENT ARY INFORMATION! 

Background 

By T.D. 85-93. published in the 
Federal Register on May 29.1985 (50 FR 
21832). Customs advised the public, that, 
in order to implement two provisions of 
Pub L 98-573, the Trade and Tariff Act 
of 1984, interest on applicable 
overpayments or underpayments of 
Customs duties shall be m accordance 
with the Internal Revenue Code rate 
established in 28 U.S.C. 8621 and 8622. 
This determination covers antidumping 
and countervailing duty payments, and 
increased or additional Customs duties 
determined to be due on a liquidation or 
reliqiiidation of an entry. In addition, 

T. D 85-93 also stated that it has been 
determined that a uniform interest 
payment system should be established 
and that refunds pursuant to a court 
determination and payable under 28 

U. S.C. 2644, and interest on 
overpayments and underpayments of 
estimated excise taxes determined at 
liquidation, shall be assessed at the rate 
prescribed under 28 U.S C. 6821 and 
6622. 

Although TJX 85-93 stated that the 
current semiannual interest rate may be 
obtained from the IRS or any Regional 
Customs Financial Management Office 
at any time. Customs received a 
suggestion that it regulary publish the 
current interest rale in the Customs 
Bulletin and Federal Register for the 
convenience of the importing public and 
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Customs personnel. Customs agrees that 
this would be beneficial. Accordingly, 
we are publishing this notice and will 
continue to publish future notices on a 
semiannual basis. 

Action 

The rate of interest for the period of 
January 1. 1985-June 30,1985. is 13 
percent. This rate will remain in effect 
until July 1.1985, when it is subject to 
change. . 

Dated: May 31.1985 
William von Raab, 

Commissioner of Customs . 

|rR Docl 85-13753 Filed 6-0^85; 8*5 amj 

BILLING coot 4420-02-*! 


DEPARTMENT OF HEALTH AND 
HUMAN SERVICES 

Food and Drug Administration 

21 CFR Part 73 

(Docket No. 83C-0113) 

Chlorophyllin-Copper, Oil Soluble; 
Listing as a Color Additive for Use in 
Polymethylmethacrylate Bone Cement; 
Confirmation of Effective Date 

agency: Food and Drug Administration. 
action: Final rule; confirmation of 
effective date. 

summary: The Food and Drug 
Administration (FDA) is confimfing the 
effective date of January 23,1984. for a 
regulation that provides for the safe use 
of chlorophyllin-copper complex, oil 
soluble, as a color additive for use in 
polymethylmethacrylate bone cement. 
This action responds to a petition filed 
by E.M. Industries. Inc. 
date: Effective date confirmed: January 
23. 1984. 

FOR FURTHER INFORMATION CONTACT: 

Carl A. Larson. Center for Devices and 
Radiological Health (HFZ-410), Food 
and Drug Administration. 8757 Georgia 
Ave., Silver Spring. MD 20910. 301-427- 
7156. 

SUPPLEMENTARY INFORMATION: In a final 
rule published in the Federal Register of 
December 21.1983 (48 FR 56368), FDA 
amended the color additive regulations 
to provide for the safe use of 
chlorophyllin-copper complex, oil 
soluble, as a color additive for coloring 
polymethylmethacrylate bone cement 
(21 CFR 73.3110). 

In the final rule, FDA gave interested 
persons until January 20.1984. to file 
objections- The agency received no 
objections or requests for a hearing on 
the final rule. Therefore. FDA has 
concluded that the final rule published 


in the Federal Register of December 21. 

1983, for chlorophyllin-copper complex, 
oil soluble, should be confirmed. 

List of Subjects in 21 CFR Part 73 

Color additives, Cosmetics, Drugs, 
Medical devices. 

PART 73—LISTING OF COLOR 
ADDITIVES EXEMPT FROM 
CERTIFICATION 

Therefore, under the Federal Food. 
Drug, and Cosmetic Act (secs. 701(e). 

706, 70 Stat. 919 as amended, 74 Stat. 
399-407 as amended (21 U.S.C. 371(e), 
376)) and under authority delegated to 
the Commissioner of Food and Drugs (21 
CFR 5.10). notice is given that no 
objections or requests for a hearing 
were filed in response to the final rule of 
December 21,1983. Accordingly, the 
final rule adding $ 73.3110 
Chlorophyllin-copper complex . oil 
soluble , became effective January 23, 

1984. 

Du led: May 3a 1985. 

Mervin H. Shumate. 

Acting Associate Commissioner for 
Regulatory Affairs. 

|FR Doc. 85-13715 Filed 0-8-85, 845 urn) 

SILLING CODE 4160-01-U 


21 CFR Part 178 
(Docket No. 81F-0182) 

Indirect Food Additives; Adjuvants, 
Production Aids and Sanitizers 

agency: Food and Drug Administration. 
action: Final rule. 

summary: The Food and Drug 
Administration (IDA) is amending the 
food additive regulations to provide for 
the safe use of elemental iodine, 
potassium iodide, and isopropanol as * 
components of a sanitizing solution for 
use on food-contact surfaces. This 
action responds to a petition filed by the 
Diversey Wyandotte Corp. 
oates: Effective June 7.1985: objections 
by July 8,1985. 

address: Written objections to the 
Dockets Management Branch (HFA- 
305), Food and Drug Administration, Rm. 
4-62, 5600 Fishers Lane. Rockville. MD 
20857. 

FOR FURTHER INFORMATION CONTACT: 

Rudolph Harris. Center for Food Safely 
and Applied Nutrition (HFF-334). Food 
and Drug Administration. 200 C St. SW., 
Washington. DC 20204. 202-472-5690. 
SUPf>LEMENTARY INFORMATION: In a 
notice published in the Federal Register 
of July 10.1981 (46 FR 35790). FDA 
announced that a petition (FAP OH3484) 


had been filed by Diversey Wyandotte 
Division, Diversey Corp., 1532 Biddle 
Ave.. Wyandotte, MI 48192 [now the 
Diversey Wyandotte Corp.), proposing 
that the food additive regulations be 
amended to provide for the safe use of 
elemental iodine, potassium iodide, and 
isopropanol as components of a 
sanitizing solution for use on food- 
contact surfaces. 

FDA has evaluated data in the 
petition and other relevant material and 
concludes that the proposed food 
additive use is safe and that the 
regulations should be amended as set 
forth below. 

In accordance with $ 171.1(h) (21 CFR 
171.1(h)), the petition and the documents 
that FDA considered and relied upon in 
reaching its decision to approve the 
petition are available for inspection at 
the Center for Food Safety and Applied 
Nutrition (address above) by 
appointment with the information 
contact person listed above. As 
provided in 21 CFRl7t.l(h), the agency 
will delete from the documents any 
materials that are not available for 
public disclosure before making the 
documents available for inspection. 

The agency has previously considered 
the environmental effects of this rule ai 
announced in the Notice of Filing for 
FAP OH3484 (July 10.1981:46 FR 35790). 
No new information or comments have 
been received that would affect the 
agency's previous determination that 
there is no significant impact on the 
human environment and that an 
environmental impact statement is not 
required. 

List of Subjects in 21 CFR Part 178 

Food additives, Food packaging. 
Sanitizing solutions. 

Therefore, under the Federal Food. 
Drug, and Cosmetic Act and under 
authority delegated to the Commissioner 
of Food and Drugs and redelegated to 
the Director, Center for Food Safety and 
Applied Nutrition. Part 178 is amended 
as follows: 

PART 178—INDIRECT FOOD 
ADDITIVES: ADJUVANTS, 
PRODUCTION AIDS, AND SANITIZERS 

1. The authority citation for Part 178 
continues to read as follows: 

Authority; Secs. 201 (s). 409. 72 Slat. 1784- 
1788 as amended (21 U.S.C 321(s), 348); 21 
CFR 5.10 and 5.01. 

2. In S 178.1010 by adding new 
paragraph (b)(25) and revising 
paragraph (c)(19) to read as follows 

$ 1781010 Sanitizing* solutions. 
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lb) * # • 

(25) An aqueous solution containing 
Icmcntol iodine (CAS Reg. No. 7553- 
#r2], potassium iodide (CAS Reg. No. 
1681 - 11 - 0 ). and iso prop a no I (CAS Reg. 

67-83-0). In addition to use on food 
poetising equipment and utensils, ibis 
polution may be used on beverage 
lo^t.iiners, including milk containers 
ami equipment and on food-contact 
itiifrtt.es in public eating places. 

i • • • 

(c) • * * 

(l*t) Solutions identified in paragraphs 
[bH:M) nnd (b)(25) of this section shall 
prm m!c at least 12.5 parts per million 
and not more than 25 parts per million of 
titra'uble iodine. The adjuvants used 
*'th the iodine shall not be in excess of 
thr minimum amounts required to 
accomplish the intended technical 
rffret. 

I * I • K 

An\ person who will be adversely 
affected by the foregoing regulation may 
it any time on or before July 8,1985 
submit to the Dockets Management 
Branch (address above) written 
objections thereto and may make a 
written request for a public hearing on 
the stated objections. Each objection 
shall he separately numbered and each 
numbered objection shall specify with 
particularity the provision of the 
rcgulrttion to which objection is made. 

Em h numbered objection on which a 
bc*r.ng is requested shall specifically so 
■bite; failure to request a hearing for any 
particular objection shall constitute a 
waiver of the right to a hearing on that 
objection. Each numbered objection for 
which a hearing is requested shall 
include a detailed description and 
analysis of the specific factual 
information intended to be presented in 
^PPort of the objection in the event that 
4 hoar ng is held; failure to include such 
a description and analysts for any 
Mii.ul.ir objection shall constitute a 
* diver of the right to a hearing on the 
d^ion. Three copies of all documents 
»!| ho submitted and shall be 
i ntifled with the docket number found 
to brackets in the heading of this 
fegulation. Received objections may be 
* en in the office above between 9 a m. 

^ 1 p m., Monday through Friday. 
Effective dot*. This regulation is 
elfectiVM June 7. 1985. 

tovd: May 28. 1985. 

I°kn 1 «i y lor, 

b (tty !hi ret or. Office of Compliance. Center 
' • fW Safety and Applied Nutrition. 

^t>- 65-13717 FUmI 8-8-85; 845 am| 

COOC 4t«o-oi>tf 


21 CFR Part 558 

New Animal Drugs for Use In Animal 
Feeds; Tyfosin and Sulfamethazine 

Correction 

In FR Doc. 85-11799 appearing on 
page 20408 in the issue of Thursday. 
May 18.1985. make the following 

corrections: 

1. On page 20408. second column, 

NAD A and Sponsoring Finn . number 2., 
second line, "Hazeline" should read 
"Huzeltine". 

SILUMG COOS 


DEPARTMENT OF THE TREASURY 

Bureau of Alcohol, Tobacco and 
Firearms 

27 CFR Part 19 

|TJ). ATF-193; correction) 

Implementing the Distilled Spirits Tax 
Revision Act and Portion of Crude OH 
Windfall Profit Tax Act 

Correction 

In FR Doc. 85-13219 appearing on 
page 23410 in the issue of Tuesday, June 
4,1965, make the following correction: In 
the middle column, in Paragraph 13. 
second line. "5 19.525(b)(3)" should read 
”5 19.524(b)(3)’*. 

8ILUMG COOC 1SOS-41-* 


27 CFR Parts 19, 170, 194, 197, 250, 

251, and 252 

(T.O. ATF-2061 

Repeal of Stamp Requirement for 
Containers of Distilled Spirits 

AGENCY: Bureau of AicohoL Tobacco 

and Firearms, Treasury. 

action: Treasury decision (final rule). 

summary: This final rule amends ATF 
regulations to implement section 454 of 
the Deficit Reduction Act of 1984 (Pub. 

L 98-389). which was signed on July IS. 
1984. This section repeals the stamp 
requirement for containers of distilled 
spirits, effective July 1.1985. Containers 
having a capacity of one wine gallon or 
less will be required to bear tamper- 
evident closures or other devices which 
are designed to require breaking in order 
to gain access to the contents of the 
containers. This document also 
eliminates the requirement that closures 
on bottles of distilled spirits to be 


exported be marked with the word 

"Export”. 

EFFECTIVE DATE: July 1.1985. 

FOR FURTHER INFORMATION CONTACT: 

Susan McCarron or Robert White. 
Distilled Spirits and Tobacco Branch. 
Bureau of Alcohol. Tobacco and 
Firearms, 1200 Pennsylvania Avenue 
NW„ Washington. DC 20228 (2Q2)-5G6- 
7531). 

SUPPLEMENTARY INFORMATION: 

Background 

Historically, stamps on containers of 
distilled spirits have served as evidence 
that the packager, bottler, or importer of 
the spirits had fully complied with the 
provisions of Chapter 51 of the Internal 
Revenue Code of 1954 (as amended) 
and. when applicable, had paid all 
excise taxes due on the spirits. With the 
enactment of the Distilled Spirits Tax 
Revision Act of 1979. Pub. L 96-39. 
effective January 1,1980. prescribing an 
all-in-bond system for domestic distilled 
spirits plants, the regulations and 
supervision of plant operations have 
been liberalized. This has caused the 
stamps to have only negligible value in 
evidencing compliance with the law and 
payment of excise taxes. 

Under current law. the Secretary of 
the Treasury is provided the authority to 
prescribe regulations governing the 
procuring and use of the stamps, and is 
required to furnish the stamps used on 
containers of distilled spirits. This has 
cost the U.S. government approximately 
$1.7 million annually in printing costs. 

Changes Due to Pub. L. 96-^369 

On July 18,1984, President Reag<«n 
signed the Deficit Reduction Act of 1984 
(Pub. L. 98-3B9). Section 454 of Ihis Act 
repeals the stamp requirement for 
containers of distilled spirits, and 
amends the penalty provisions 
accordingly. An amendment is made to 
26 U.S.C. 5301 to require that containers 
having the capacity of one wine gallon 
or less must bear anti-tampering 
closures or other devices which are 
designed to require breaking to gain 
access to the contents of the containers. 

Conforming amendments to the law 
resulting from section 454 include 
aiowing the return of bottled distilled 
spirits to the bonded premises of a plant 
for reclosing, and the marking of cases 
rather than (he individual bottles with 
the word "Export" when spirits are 
removed for export. 

The Intent of the anti-tampering 
closure requirement for bottles of spirits 
was to ensure product integrity for the 
consumer. That is, the unbroken closure 
or other device is evidence that the 
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bottle contains taxpaid spirits that are 
in the same condition as such spirits 
were when removed from the distilled 
spirits plant, or as entered into the U.S. 
Therefore. ATP has adopted the 
standards for alternative closures as the 
new closure requirement. The anti¬ 
tampering closure or other device must 
be securely affixed and leave a portion 
of the closure or device on the container 
after opening. The closure or other 
device must also be broken when the 
container is opened. 

Regulatory Changes 

The repeal of the stamp requirement 
for containers of distilled spirits 
necessitates many regulatory changes. 
Proprietors of distilled spirits plants and 
importers will no longer be required to 
maintain records of strip stamps/ 
alternative devices. The reporting 
requirements for strip stamps/ 
alternative devices are also deleted from 
the regulations. 

Proprietors will still be required to 
uccount for any spirits returned to their 
bonded premises for reclosing. They 
must also continue to mark containers in 
excess of one gallon and cases of spirits 
withdrawn for export with the word 
“Export". 

In general, the repeal of the stamp 
requirement lessens the recordkeeping 
and physical burdens to the distilled 
spirits industry by eliminating the 
requirement to affix and account for 
these stamps. 

Executive Order 12291 

It has been determined that this final 
rule Is not classified as a “major rule" 
within the meaning of Executive Order 
12291. 46 FR 13193 (1981), because it will 
not have an annual effect on the 
economy of $100 million or more; it will 
not result in a major increase in costs or 
prices for consumers, individual 
industries. Federal. State or local 
government agencies, or geographic 
regions; and it will not have significant 
adverse effects on competition, 
employment, investment, productivity* 
innovation, or on the ability of United 
States'based enterprises to compete 
with foreign-based enterprises in 
domestic or export markets. 

Regulatory' Flexibility Act 

The provisions of the Regulatory 
Flexibility Act relating to an initial and 
final regulatory flexibility analysis (5 
U.S.C. 604) are not applicable to this 
final rule because no notice of proposed 
rulemaking is required. 

Paperwork Reduction Act 

The requirements to collect 
information imposed by this final rule 


have been approved by the Office of 
Management and Budget under Sec. 
3507 of the Paperwork Reduction Act of 
1960. Pub. L 96-511. 44 U.S C. Chapter 
35. 

Drafting Information 

The principal authors of this 
document are Susan McCarron and 
Robert White. Distilled Spirits and 
Tobacco Branch. Bureuu of Alcohol. 
Tobacco and Firearms. 

Effective Dote 

The effective date of section 454 of 
Pub. L 96-369 is mandated by section 
456 as July 1,1985. Consequently, it is 
found that it would be impracticable 
and unnecessary to issue this final 
regulation with prior notice and public 
procedure under 5 U.S.C. 553(b). 
Accordingly, these final regulations 
shall become effective on July 1.1985. 

List of Subjects 

27 CFR Part 19 

Administrative practice and 
procedure. Alcohol and alcoholic 
beverages. Authority delegations. 
Claims, Chemicals. Customs duties and 
inspection. Electronic funds transfers. 
Excise taxes, Exports. Gasohol. Imports. 
Labeling, Liquors. Packaging and 
containers, Puerto Rico, Reporting and 
recordkeeping requirements. Research. 
Security measures. Spices and 
flavorings. Surety bonds. 

Transportation. Virgin Islands. 
Warehouses, Wine. 

27 CFR Part 170 

Alcohol and alcoholic beverages. 
Authority delegations. Beer, Claims. 
Customs duties and inspection, Disaster 
assistance. Excise taxes. Labeling. 
Liquors, Packaging and containers. 
Penalties, Reporting and recordkeeping 
requirements, Surely bonds, Wine. 

27 CFR Part 194 

Alcohol and alcoholic beverages. 
Authority delegations. Beer, Claims. 
Drugs. Excise taxes. Exports, Labeling. 
Liquors. Packaging and containers. 
Penalties. Reporting and recordkeeping 
requirements, Wine. 

27 CFR Part 197 

Alcohol and alcoholic beverages, 
Authority delegations. Claims. Drugs. 
Excise taxes. Foods. liquors. Reporting 
and recordkeeping requirements. Spices 
and Flavorings. Surety bonds. 

27 CFR Part 250 

Administrative practice and 
procedure, Alcohol and alcoholic 
beverages. Authority delegations. Beer, 
Customs duties and inspection. 


Electronic funds transfers. Excise taxes. 
Liquors. Packaging and containers. 
Puerto Rico. Reporting and 
recordkeeping requirements, Surety 
bonds. Transportation. Virgin Island 
Warehouses, Wine. 

27 CFR Part 251 

Administrative practice and 
procedure. Alcohol and alcoholic 
beverages. Authority delegations. Beer, 
Cosmetics. Customs duties and 
inspection. Excise taxes. Imports. 
Labeling, Liquors, Packaging and 
containers. Perfume. Reporting and 
recordkeeping requirements. 
Transportation. Wine. 

27 CFR Part 252 

Aircraft, Alcohol and alcoholic 
beverages. Armed forces. Authority 
delegations. Beer, Claims, Excise taxes. 
Exports. Fishing vessels. Foreign trade 
zones, Labeling. Liquors. Packaging and 
containers, Reporting and recordkeepii$ 
requirements. Surety bonds. Vessels. 
Warehouses, Wine. 

PART 19—I AMENDED | 

27 CFR Part 19 Distilled Spirits Plants 
is amended as follows: 

Paragraph 1. The authority citation for 
Part 19 reads as follows: 

Authority: Sec. 7805, 08A Stat. 917; 26 
U.S.C. 7805. unless otherwise noted. 

Par. la. The table of contents Is 
amended as follows: 

Sec 

• • • • • 

Subpart M—Processing Operations Other 
Than Denaturation and Manufacture of 
Articles 

• • • • • 

19.393 Redosing and Relabeling. 

• • • • • 

Subpart R—Containers and Marks 
• • • • • 

19.610 Obliteration of marks. 

19.611 Relabeling and reclosing off bonded 
premises. 

• • • • • 

Subpart T—Closures. 

19.661 General 

19.662 Affixing closures. 

19 663 Redosing 

19.664 (Removed) 

19.665 | Removed) 

19.666 [Removed) 

19.067 [Removed) 

19.668 [Removed) 

19.669 [Removed| 

19.670 [Rcmoved| 

19.671 [Removed) 

19.672 [Removed] 

19.673 [Removed] 








23951 


Federal Register / Vol. 


Subpart W—Record* *nd Reports 

19 772 (Rcmovcd| 

• • • • • 

Far. 2. Section 19.11 is amended by 
revising the definition of spirits or 
distilled spirits to remove reference to 
strip stamps, to read as follows: 

$ 19.11 Meaning of terms. 

• • • • • 

Spirits or distilled spirits. That 
substance known as ethyl alcohol, 
ethanol, or spirits of wine in any form 
(including all dilutions and mixtures 
thereof, from whatever source or by 
whatever process produced), but not 
denatured spirts unless specifically 
stated. For the puprose of the 
requirements of this part relating to 
liquor bottles and labels, the term 
“spirits'* or ““distilled spirits” shall not 
include mixtures containing wine, 
bottled at 48 degrees of proof or less, it 
the mixture contains more than 50 
percent wine on a proof gallon basis. 
However, distilled spirits products 
containing wine bottled at 48 degrees of 
proof or less, if such mixture contains 
more than 50 percent wine on a proof 
gallon basis, shall be subject to the 
formula requirements of this part and 27 
CFR Part 5 and the labeling, advertising, 
and standards of Fill requirements in 27 
CFR Part 4. 

• • • • • 

Par. 3. Section 19.211 is revised to 
remove reference to strip stamps to read 

as follows: 

519.211 Notice of permanent 

discontinuance. 

When the proprietor permanently 
discontinues any or all of the operations 
listed in the notice of registration, he 
shall file a Form 5110.41 to show the 
discontinuance. Form 5110.41 shall be 
accompanied (a) by all permits issued to 
the proprietor under this subpart 
covering the discontinued operations, 
and by the proprietor's request that such 
permits be canceled: (b) by the 
proprietor** written statement 
disclosing, as applicable, whether (1) all 
spirits, denatured spirits, articles, wines, 
liquor bottles, and other pertinent items 
have been lawfully disposed of, (2) any 
spirits, denatured spirits, wines, or 
liquor bottles are in transit to the 
premises, (3) all approved applications 
for transfer of spirits and denatured 
spirits to the premises have been 
secured and returned to the regional 
director (compliance) for cancellation: 
and (c) by pertinent reports Governing 
discontinued operations (each report 
shall be marked ’“Final Report”). 
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(Sec. 201, Pub. L 85-859. 72 Stat. 1349. as 
amended. 1370, as amended (28 U.S.C. 5172. 
5271)) 

Par. 4. Subpart M is amended to 
remove references to strip stamps 
alternative devices, and distilled spirits 
stamps by revising {{ 19.388 (a)(1) and 
(b)(2), 19.389,19.391.19.393.19.394. 
19.397, and 19.398(b) to read as follows: 

Subpart M—Processing Operations 
Other Than Denaturation and 
Manufacture of Articles 


{ 19.388 Cases. 

(a) General (1) On completion of 
bottling, the filled bottles with labels 
and properly affixed closures or other 
devices shall be placed in cases, and the 
cases shall be sealed. 

• • • • • 

(b) * * * 

(2) Unsealed cases containing bottles 
without labels shall be marked in 
accordance with Subpart R of this port, 
and segregated from other cases on 
bonded premises pending affixing of the 
labels, State stamps, or seals. 

(Sec. 201. Pub. L 85-859. 72 Stat. 1358. as 
omended 1300. as amended (28 U.S.C 5201, 
5206)) 

{ 19.389 Remnants. 

Where incident to bottling there 
remain bottles less than the number 
necessary to fill a case, the bottles, after 
being affixed with closures or other 
devices and labeled, may be marked as 
a remnant case as provided in Subpart R 
of this part or kept uncased on the 
bonded premises until spirits of the 
same kind are again bottled. 

Appropriate notation shall be made on 
the bottling and packaging record to 
cover the bottling and disposition of the 
remnant. If the remnant is subsequently 
used to complete the filling of a case, an 
accounting shall be made on the 
subsequent bottling and packaging 
record showing the use of the remnant 
by adding the remnant gallonage to the 
quantity to be accounted for together 
with appropriate notation explaining the 
transactions. 

(Sec. 201. Pub. L 85-859. 72 Slat. 1358 ha 
amended. 1380. as amended (26 U.S.C. 5201. 
S20G)) 

• • • • • 

{ 19.391 Removals by bulk conveyances 
or pipelines. 

When the spirits in the processing 
accounts are to be removed in bulk 
conveyances or by pipeline, the 
proprietor shall record the Filling of the 
conveyance or the transfer by pipeline 
on the bottling and packaging record. 


The spirits shall be removed from 
bonded premises in accordance with 
Subpart P of this part. The cosignor shall 
forward to the consignee a statement of 
composition or a copy of any formula 
under which such spirits were processed 
for determining the proper use of the 
spirits, or for the labeling of the finished 
product. Bulk conveyances shall be 
marked as provided in Subpart R of this 
part. 

(Sec. 201. Pub. L 65-859, 72 Stat. 1358. as 
amended (26 U.S.C. 5201)) 

• • • • • 

{ 19.393 Recioaing and relabeling. 

The proprietor may reclose or relabel 
distilled spirits, either before removal 
from bonded premises or after return 
thereto. The reclosing or relabeling of 
spirits returned to bonded premises 
shall be done immediately, and the 
spirits promptly removed. When spirits 
were originally bottled by another 
proprietor, the relabeling proprietor 
shall have on file a statement from the 
original bottler consenting to the 
relabeling. When spirits are relabeled, 
the proprietor shall have a certificate of 
label approval or certificate of 
exemption from label approval issued 
under 27 CFR Part 5 for labels used on 
relabeled spirits. The proprietor shall 
prepare a separate record according to 
{ 19.747 to cover the relabeling or 
reclosing. For spirits returned to bond 
under 28 U.S.C. 5215(c), the proprietor 
shall annotate such information on the 
record. 

(Sec 201. Pub. L 85-859. 72 Stat. 1350, as 
amended. 1358, as amended (28 U.S.C. 5201. 
5205): See. 807, Pub. L 96-39. 93 Stat. 280 (28 
U.S.C. 5215)) 

{ 19.394 Bottled-in-bond spirits. 

Spirits which are labeled as bottled- 
in-bond for domestic consumption shall 
meet the requirements in 27 CFR Part 5 
and shall bear a closure or other device 
as required by Subpart T of this part 

(Sec 201. Pub. L 85-859. 72 Stat. 1356. at 
amended (28 U.S.C. 5201)) 

(Approved by the Office of Management and 
Budget under control number 1512-0169) 

• • • • • 

{ 19.397 Spirits not originally intended for 
export 

Spirits manufactured, produced, 
bottled in bottles, packed in containers, 
or which are packaged in casks or other 
bulk containers in the United States, 
originally intended for domestic use may 
be exported with benefit of drawback or 
without payment of tax if the cases or 
bulk containers are marked as required 
by 27 CFR Part 252. The proprietor may 
relabel the spirits to show any of the 
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information provided for in $ 19.395. 
When the proprietor desires to file it 
claim for drawback on spirits prepared 
for export under this section, the 
provisions of 27 CFR 252.195b shall be 
followed. When the proprietor desires to 
withdraw spirits without payment of 
tax. he shall file a notice in accordance 
with 27 CFR 252.92. 

(Sec. 201. Pub L 85-859. 72 Stnt. 1330. an 
amended. 1358. as amended. 1362. as 
amended (28 U.S.C. 5062. 5205.5214)) 
(Approved by the Office of Management and 
Budget under control number 1512-0189} 

9 19.398 Alcohol. 

• • • • • 

(bj Closures . Closures or other devices' 
shall be affixed to containers of alcohol 
as provided in Subpart T of this part. 

• • • • • 

Par. 5. Subpart R of Part 19 is 
amended to remove all references to 
strip stamps and distilled spirits stamps, 
by revising §5 19.583(b). 19.588(a)(5). 
19.592, 19.610 and 19.611 to read as 
follows: 

Subpart R~ Containers and Marks 


J 19.583 Spirits for industrial use. 

• • • • • 

(b) Encased containers, llniabeled 
containers holding from 1 to 10 gallons 
of denatured spirits and spirits of 190 
degree proof or more for industrial use 
may be encased in wood, fiberboard. or 
similar material if: 

(1) The cases are constructed so that 
the surface, including the opening, of the 
container is not exposed; 

(2) Required marks are applied to an 
exterior surface of ihe case: 

(3) The case is constructed so that the 
portion containing murks will remain 
attached to the inner container until all 
the contents have been removed: and 

(4) A statement reading "Do not 
remove Inner container until emptied" or 
of similar meaning is placed on the 
portion of the case bearing the marks. 

• • • • • 

9 19.568 Construction of bulk 
conveyances. 

(a) • • • 

(5) A route board, or other suitable 
device, for carry ing required marks or 
brands shall be provided on each bulk 
conveyance. 


9 19.592 General. 

Proprietors shall mark, identify, and 
label all containers of spirits or 
denatured spirits as provided by this 
part. Containers of wine shall be 


marked in accordance with 27 CFR Part 
240. Containers of articles shall be 
marked in accordance with 27 CFR Part 
211 . 

(Sec. 201 Pub. L 85-859. 72 Slat. 1358. us 
amended. 1360. as amended (261J.S.C. 5204. 
5206)) 


9 19.610 Obliteration of marks. 

Except as provided in 5 19.597(b). the 
marks required by this pari to be placed 
on any container or case shall not be 
destroyed or altered before the 
container or case is emptied. 

(Sec 454. Pub. L 96-369. 96 Stut 494 (26 
U.S.C 5206)) 

9 19.611 Relabeling and reclosing off 
bonded premises. 

The proprietor of a distilled spirits 
plant may relabel, affix brand labels, or 
reclose bottled taxpaid spirits on 
wholesale liquor dealer premises or at a 
taxpaid storeroom on. contiguous to. 
adjacent to. or in the immediate vicinity 
of the plant, if such wholesale liquor 
dealer premises or taxpaid storeroom is 
operated in connection with the plant. If 
products which are relabeled under this 
section were originally bottled by 
another proprietor, the relabeling 
proprietor shall have on file a statement 
from the original bottler consenting to 
the relabeling. 

(Sec 201, Pub L 85-8S9. 72 Slat. 1356. «• 
amended. (25 U S-C 5201)) 

• • • • « 

Par. 6. Section 19.635 is revised to 
read as follows: 

9 19.635 Bottles to be used for display 
purposes. 

Liquor bottles may be furnished to 
liquor dealers for display purposes, 
provided that each bottle is marked to 
show that it it to be used for such 
purpose. The disposition of such bottles, 
showing names and addresses of 
consignees, dates of shipment, and sire, 
quantity, and description of bottles, 
shall be included in the records required 
under f 19.747. 

(Sec 201, Pub. L 85-859. 72 Slat. 1374. as 
amended (26 U.S.C 5301)) 

(Approved by the Office of Management and 
Budget under control number 1512-0198) 

Par. 7. The Subpart T heading and 
99 19.661. 19.662. and 19.663 are revised 
to read as follows: 

Subpart T—Closures 

9 19.661 General. 

Each bottle or other container of 
spirits hairing a capacity of one gallon 
(3.785 liters) or less shall bear a closure 
or other device affixed in accordance 


with § 19.062. The closure or other 
device shall be affixed to the container 
prior to withdrawal from bond or 
customs custody. 

(Sec. 454. Pub. I. 98-369.98 Slat. 494 (26 
U&C.5301)) 

(Approved by the Office of Management and 
Budget under control number 1512-0461 ) 

9 19.662 Affixing closures. 

Closures or other devices on 
containers having o capacity of one 
gallon (3.785 liters) or less shall be 
securely affixed to the containers so as 
to leave a portion remaining on the 
container when the container is opened. 
In addition, the closures or other devices 
shall be constructed in such a manner as 
to require that they be broken to gain 
access to the contents of the containers. 

(Sec. 454. Pub. L 98-309. 96 Stat 494 (28 
U.&C. 5301)) 

919.663 Reclosing. 

Bottles of distilled spirits filled on 
bonded premises may be reclosed under 
the provisions of Subpart M of this part 
Bottles of distilled spirits to which 
closures or other devices have been 
affixed may also be reclosed under the 
provisions of § 19.611. 

(Sec. 454. Pub. L 96-369. 98 SU»L 494 (26 
US.C 5215)) 

§9 19.664 through 19.673 (RemovedI 

Par. 8. Sections 19.664 through 19.673 
are removed. 

919.681 I Amended I 

Par. 9. Section 19.881 is amended by 
removing the word "restamping" in 
paragraphs (a) and (d). and inserting in 
its place the word "redosing". 

Par. 10. Section 19.686 is amended by 
revising paragraph (d) to read as 
follows: 

9 19.686 Return of spirits withdrawn 
without payment of tax. 

• • • • • 

(d) Procedure. When spirits are 
received, they shall be gauged by the 
proprietor. When spirits which were 
removed for exportation are returned to 
bonded premises pending subsequent 
removal for a purpose other than 
exportation, all export marks on the 
containers In which the spirits are 
returned shall be obliterated. 

(Sec. 201. Pub. L 85-859. 72 Slut. 1362 as 
amended. 1365. as amended. 1362. ax 
amended (26 U.S.C 5214.5223. 5373); Sec. X 
Pub. L 81-659. 84 Slat 1965. ns amended (26 
U.S.C 5O06)| 

9 19.704 | Amended i 

Par. 11. Section 19 704 is amended to 
remove paragraph (c). 
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Far. 12 . Section 19.747 is amended by 
rfvistng paragraph (f) to read as follows: 

119747 Records of manufacturing 
, • • • • 

(f) The rebottling, relabeling, and 
reclosing of bottled products as required 
by 55 19.392 and 19.393. 

• • • • • 

Par. 13. Paragraph (e)(10) of $ 19.769 is 
removed and paragraph (e)(ll) is 
redesignated as (e)(10). As amended. 

119769[e)(10) reads as follows: 

{ 19 769 Package gauge record. 


(10) Receiving weights, when a 
material difference appears on receipt 
af’er transfer in bond of weighed 

packages. 

(Sec 807, Pub. L 93-39.93 Slat. 234 (26 U.S.C. 

5387)) 

(Approved by the Office of Management and 
Budget under control number 1512-0250) 

119772 l Removed I 

Par. 14. Section 19,772 is removed. 

Par. 15. Section 19,773 is amended to 
change the restamping requirements to 
redosing requirements, by revising the 
introductory text, (c)(3) and (4) to read 
as follows: 

119773 Daily record of wholesale liquor 
dealer and taxpaid storeroom operations. 

Where the proprietor, in connection 
with his plant, conducts wholesale 
liquor dealer operations, or operates u 
taxpaid storeroom, on. contiguous to. 
adjacent to. or in the immediate vicinity 
of general plant premises, or operates 
taxpaid storage premises at another 
location from which distilled spirits are 
not sold at wholesale, he shall maintain 
daily records of the receipt and 
disposition of all distilled spirits and 
wines at such premises, and of all 
redosing and relabeling operations. The 
provisions of this section shall also 
apply to products returned to a 
wholesale liquor dealer or taxpaid 
Btoreroom from the market. A separate 
record shall be kept for each such 
premises. The records in respect of the 
receipt and disposition of distilled 
spirits and wines shall contain all data 
necessary (consisting of or supported by 
records including bills of lading and 
Invoices) to enable AIT officers to 
identify and trace such receipt and 
dispositions and to ascertain whether 
there has been compliance with all laws 
and regulations relating thereto. In 
addition to any other information shown 
therein, such records shall include: 

• • • « • 

(c) For reclosing or relabeling 

^rations * * * 


(3) The total number of bottles: ond 

(4) The name of the bottler. 

(Sec. 201. Pub. L 85-359. 72 Stat. 1395. as 
amended (26 U.S.C 5555)) 

(Approved by the Office of Management ond 
Budget under control number 1512-0198) 

Par. 16. Section 19.792 is amended by 
removing paragraph (b)(4) and revising 
paragraph (c) to read as follows: 

$ 19.792 Reports. 

• • • * • 

(c) All reports required by this part 
shall be prepared and submitted to the 
regional director (compliance] not later 
than the 15th day of the month following 
the close of the reporting period. 

(Sec. 607. Pub. L 96-39. 98 Slot. 284 (28 U.S C. 
5207)) 

(Approved by the Office of Management and 
Budget under control number 1512-0198) 

PART 170—[AMENDED] 

27 CFR Pari VO—Miscellaneous 
Regulations Relating to Liquor . is 
amended to read as folllows: 

Paragraph 1. The authority citation for 
Part 170 reads as follows: 

Authority: August 18.1954. Chapter 736. 
B8A Stilt. 917 (28 US.C. 7805): 44 US.C- 
3504(h), unless otherwise noted. 

Par. la. The table of contents for Part 
170 is amended by removing Subpart A, 
consisting of {§ 170.1 through 170.7. as 
follows: 

Subpart A—(Removed) 

Subpart B—Returns of Substances, 

Articles, or Containers 


Subpart A—[Removed 1 

Par. 2. Subpart A of Part 170 
consisting of $$ 170.1 through 170.7 is 
removed. 

$170,616 (Amended) 

Par. 3. Section 170.616 is amended by 
removing the word “stamped/*. 

PART 194—I AMENDED] 

27 CFR Part 194, Liquor Dealers, is 
amended as follows: 

Paragraph 1. The authority citation for 
Part 194 reads as follows: 

Authority: August 16.1954. Chapter 736. 
68A SUt. 917. as amended (28 U.S.C. 7805); 44 
U.S.C. 3504(h). unless otherwise noted. 

Par. la. The table of contents for Part 
194 is amended to remove Subpart P 
consisting of $ j 194.251 through 194 256 
A9 follows: 


Subpart P—(Removed) 

• • « • • 


Subpart P—(Removed) 

Par. 2. Subpart P consisting of 
$$ 194.251 through 194.256 of Part 194 is 
removed. 

$ 194,261 (Amended) 

Par. 3. Section 194.261 is amended by 
removing the word “stamping** wherever 
it appears, and inserting in its place the 
word “closing”. 

Par. 4. Section 194.271 is amended by 
revising paragraphs (b) and (c) to read 
as follows: 

$ 194.271 Requirements and procedure. 

« « • • • 

(b) Operations . Repackaging 
operations shall be conducted in 
accordance with the bottling and 
packaging requirements of Part 19 of this 
chapter. Packaging and labeling 
operations may be carried on without 
supervision of an ATF officer unless the 
regional director (compliance) requires 
supervision. 

(c) Records. The dealer shall keep 
records, daily, showing the bulk alcohol 
received, dumped for packaging, 
packaged, and disposed of. including the 
name and address of each consignor 
and consignee. The dealer shall prepare 
a monthly report on Form 5110.28 of bulk 
alcohol received, packaged, and 
disposed of. Reports on Form 5110.28 
shall be submitted to the regional 
director (compliance) not later thun the 
15th day of the month succeeding the 
period for which rendered. Records, 
documents, or copies of documents 
supporting the records, and copies of 
reports submitted to the regional 
director (compliance) shall be filed and 
retained as prescribed in $$ 194,236 and 
194.237. 

(Sec. 201, Pub. L 85-8S9. 72 Slat. 1343. ae 
amended. 1358, as amended. 1360, at 
amended (28 U S.C. 5116. 5205, 5206)) 

Par. 5. Section 194.281, is revised to 
read as follows: 

$ 194.281 General. 

A state, or political subdivision 
thereof, or a person holding a wholesale 
liquor dealers basic permit issued under 
Part 1 of this chapter, may export 
bottled taxpaid distilled spirits with 
benefit of drawback to the extent 
provided in § 252.171 of this chapter. 

The marking of cases, preparation of 
notice of shipment on Form 5110.30, the 
removal and exportation of the distilled 
spirits, and the filing of claims by the 
processor of the spirits shall be in 
accordance with the applicable 
provisions of Parts 19 and 252 of this 
chapter. 
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PART 197— | AMENDED | 

27 CFR Pari 197. Drawback on 
Distilled Spirits Used in Manufacturing 
Nonbeverage Products, Is amended to 
read as follows: 

Paragraph 1. The authority citation for 
Part 197 reads as follows: 

Authority: August 16. 1954. Chapter 736. 

68A Slat. 917. as amended (26 ll.S.C. 7303): 44 
U-S.C 3504(h). unless otherwise noted 

Par. la. Sections 197.112 and 197.113 
are revised to read as follows: 

8 197.112 Distilled spirits received in tank 
cars or tank trucks. 

Each claim covering distilled spirits 
received in tank cars or tank trucks shall 
be accompanied by a statement showing 
in respect of each shipment received: the 
date of receipt; the name and address of 
the vendor; the number or other 
identification mark of the tank car or 
tank truck; the name of the producer or 
warehouseman; and the kind, quantity, 
and proof of the spirits. 

(Approved by the Office of Management and 
Budget under control number 1512-0378) 

5 197.113 Distilled spirits received in 
barrets, drums, or other portable 
containers. 

Each claim covering distilled spirits 
received in barrels, drums, or other 
portable containers shall be 
accompanied by a statement showing: 
the date of receipt the name and 
address of the vendor; the serial 
number, if any. of the container; the 
name of the producer or warehouseman 
as shown on the commercial invoice 
provided for in { 197.130b; and the kind, 
quantity, and proof of the spirits. 

PART 250—(AMENDED) 

27 Cl ’R Part 250. Liquors and Articles 
From Puerto Rico and the Virgin 
Islands, is amended as follows: 

Paragraph X. The authority citation for 
Part 250 reads as follows: 

Authority: August 16. 1954. Chapter 736. 

06A Slat. 917, as amended (26 U S.C. 7805) 
unless otherwise noted 

Par. la. The table of contents for Part 


250 is amended as follows: 

• • 

• • • 

St'U 

250.42 

• • 

(Removed) 

• « • 

250 84 

• • 

| Removed) 

• • • 

25088 

| Removed] 

250.89 

j Removed) 

250.90 

(Removed) 

250.91 

(Removed) 

250.91a 

• • 

|Removed| 

• • • 


250.127 | Removed I 


Subpart G—Closures for Distilled Spirits 
From Puerto Rico 

250.135 Containers of distilled spirits to 
bear closures. 

2501136 Affixing closures 

250.137 | Removed | 

250.138 | Removed) 

250.141 [Removed! 

250.142 (Removed! 

250.143 (Removed) 

250.144 (Removed) 

250.146 (Removed] 

• • • • • 

250.206 (Removed) 


Subpart L—Closures for Distilled Spirits 
From the Virgin Islands 

250.230 Containers of distilled spirits to 
bear closures. 


250.231 

Affixing Closures. 

250.232 

| Removed | 

250.233 

j Removed) 

250.234 

(Removed! 

250.235 

j Removed) 

250.236 

(Removed) 

250237 

j Removed) 

250.240 

j Removed) 

250.240a 

[Removed) 

250.243 

[Removed) 

250.245 

[Removed] 

250.252 

(Removed) 

250.252* 

(Removed) 

250.252b 

(Removed ] 

250.255 

metanm • ■ 1 

250 256 

(Removed) 

250.258 

(Removed) 

250.259 

• • 

(Removed) 

• • • 

Subpart 

N—* • • 

250.270 

{Removed] 

250.271 

(Removed) 


Par. 2. Section 250.11 is amended to 
remove the definition of “red strip 
stamps**. 

8 250.37 | Amended 1 
Par. 3. Section 250.37 is amended by 
removing the words *'to issue internal 
revenue stamps and’*. 

§250.42 (Removed) 

Par I. Section 250.42 is removed. 

§ 250 84 (Removed) 

Par. 5. Section 250.84 is removed. 

§§250.88 through 250.91a (Removed) 

Par. 6. Sections 250.88 through 250.91a 
are removed. 

Par. 7. Section 250.98 is revised to 
read as follows: 

§ 250.98 Liqueurs, cordials, and similar 
distilled spirits products containing wine. 

The entire alcohol content of liqueurs, 
cordials, and similar distilled spirits 
products containing wine is taxable at 


Rules and Regulations 


the distilled spirits rate. The procedures 
for taxpayment. shipment, and release 
of such products shall be as prescribed 
in §§ 250.77 through 250.87. 

Par. 8. Section 250.120 is revised to 
read as follows: 

§250.126 Taxpayment In Puerto Rico. 

Liquors upon which all Federal 
internal revenue taxes have been paid in 
Puerto Rico may be brought into the 
United States for personal consump’ on 
without payment of additional taxes. 
When distilled spirits, wines, or beer are 
purchased by a tourist for consumption 
in the United States, the internal 
revenue tax due may be paid to the 
United States Internal Revenue Service 
office, und an internal revenue receipt 
obtained, or the tax may be paid to the 
U.S. Customs authorities, who will issue 
a customs receipt. The tax on articles 
purchased by tourists may be paid in the 
same manner. The receipt received from 
the United States Internal Revenue 
Service office or from the customs 
officer shall be presented, as required, 
as evidence that the tax has been paid 

(Sec. 201, Pub. L 65-859. 72 Slat. 1335. as 
amended. 1358, as amended (20 U.S.G 50bl. 

5205) ) 

§250.127 (Removed] 

Par. 9. Section 250.127 is removed 

Par. 10. Section 250.128 is revised to 
read as follows: 

§ 250.128 Taxpayment at port of arrival 

11 the internal revenue tax on liquors 
and articles is not paid in Puerto Rico, il 
shall be paid by the tourist at the port of 
arrival prior to release of the liquors or 
articles from customs custody. The tax 
may be paid to the district director of 
internal revenue, and an internal 
revenue receipt obtained, or the tax may 
be paid to the director of customs, w ho 
will issue a customs receipt. If payment 
is to be made to the district director of 
internal revenue, the director of customs 
will notify the district of the amount of 
tax due. On payment of the tax to the 
director of customs, or on submission of 
the internal revenue receipt for the tax, 
the director of customs wfll release the 
liquors or articles. 

(Sec. 201. Pub. L 6S-859. 72 Sf aL 1335. «5 
amended. 1358. a» amended (28 U.S.C 5001. 

5206) ) 

Par. 11. Subparl C Is revised by 
changing the title, revising §§ 250.135 
and 250.138. and by removing §§ 250 137 
through 250.140 as follows: 
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[Subpart G—Closures for Distilled 
Spirts From Puerto Rico 

I} JSC135 Containers of distilled spirits to 

W closures. 

Containers of 1 gallon (3.785 liters) or 
iris of distilled spirits, upon which all 
Federal internal revenue taxes have 
U*en paid or deferred in Puerto Rico 
unde r provisions of this part, shall have 
Uosures or other devices affixed in 
accordance with the provisions of this 
port, prior to shipment to the United 
States. 

|S*. Pub. L 98-309. 93 Slat. 41W (26 

CSC SIUIJI 

f750. 138 Affixing closures. 

Closures or other devices shall be 
securely affixed to containers having 
capacity of! gallon (3.785 liters) or less 
|io as to leave a portion remaining on the 
container when it is opened. In addition, 
[the closures or other devices shall be 
constructed in such a manner as to 
irqirre that they be broken to gain 
•ccess to the contents of the containers. 

IlSec 454. Pub. L 96-368. 98 Slat. 41M (28 

pC. 5301)) 

1250 203s f Amended t 

Par 12. Section 250.203a is amended 
[by removing the words "and stamped’*. 

Wr 

1(250 203 (Removed] 

Par 13. Section 250.208 is removed. 

Par. 14. Subpart L is revised by 
revising the title, revising 5 5 250.230 and 
p0231. and by removing 55 250.232 
through 250 259 as follow: 

Subpart L—Closures foe DistiHed 
ISpints From the Virgin Islands 

1 250.230 Containers of dlstrtfed spirts to 

t** closures. 

Containers of 1 gallon (3.785 liters) or 
pi of distilled spirits, upon which all 
Federal internal revenue taxes have 
been paid or determined under 
provisions of this part, shall have 
closures or other devices affixed tn 
accordance with the provisions of this 
part. 

pc 454. Pub. L 96-300. 96 Stat. 494 (26 

pC 5301)) 

( 250 231 Affixing closures. 

Closures or other devices sholl he 
purely affixed to containers having 
parity of 1 gallon (3.785 liters) or less 
r } to leave a portion remaining on the 
plainer when it is opened. In addition. 
r ,e closures or other devices shall be 
instructed in such a manner as to 
P*ire that they be broken to gain 

to the contents of the containers. 

P 434* Pub. L 98-3Trti, 90 Stilt. 494 (2ft 

pC .5301)| 


§5 250 270 and 250.271 {Rtmovtdl 

Par. 15. Sections 250.270 and 250.271 in 
Subpart N are removed. 

27 CFR Part 251. Importation of 
Distilled Spirits, Wines and Beer, is 
amended as follows: 

Paragraph 1. The authority citation for 
Part 251 reads as follows: 

Authority: August 10.1954. Chapter 736. 

68A Slat 917. as amended (26 DikG 7805), 44 
U.S.C. 3504(h). unless otherwise noted. 

Par. la. The table of contents for Part 
251 is amended as follows: 

Sec. 

251.55 * • • 

Packaging and Marking of Distilled Spirits 
• • » « • 

251.60 * • * 

Clotures for Containers of Distilled Spirits 

251.61 Containers of distilled spirits to bear 
closures. 

251.62 Affixing clotures. 

251.83 (Removed] 

251 64 (Removed) 

251. 64* | Removed) 

251.68 [Removed) 

251.66a [Removed! 

251.67 [Removed | 

261.68 (Removed) 

251.72 [Removed j 
251 73 [Removed! 

Exemptions 

251.74 Exemption from requirements 

pertaining to marks, bottles, and labels 
• • • • • 

Subpart F—{Removed) 

Subpart G—{Removed 1 
• • • • • 

251.122 (Removed) 

Subpart I—• • # 

251.130 (Removed) 

251.131 (Removed j 

• » • • • 

Subpart K—(RemovedI 
• • • • • 

Par. 2. Section 251.1 is revised to read 
as follows: 

8 251.1 Imported distilled spirits, wines, 
and bear. 

This part, "Importation of Distilled 
Spirits, Wines, and Beer", contains 
procedural and substantive 
requirements relative to the importation 
of distilled spirits, wines, and beer into 
the United Slates from foreign countries 
including special (occupational) and 
commodity taxes, permits, marking, 
branding, closing and labeling of 
containers and packages, ana records 
and reports. 

Noin.—Distilled spirits, wines, nmi beer 
arriving In the United States from Puerto Rico 


and the Virgin blends arc governed by the 
prOviHion* of Part 250 of this chapter. 

• » • • • 

Par. 3. Section 251.11 is amended to 
remove the definition of "red strip 
stamps’*. 

Par. 4 . Subpart E is amended by 
revising 5 251.56 and the undesignated 
center heading immediately preceding 
8251.56. as well as 88 251.61. 251.62, 
251.74, and the undesignated center 
heading immediately preceding 8 251.61. 
In addition. 8 251.57 is amended to 
remove the words "and stamped ", 

8 251.75 is amended to remove the 
words "stamps or alternative devices.* 1 , 
and $8 251.63 through 251.73 are 
removed as follows: 

Packaging and Marking of Distilled 
Spirits 

8 251.58 Distilled spirits containers of a 
capacity of not more than 1 gallon. 

Bottled distilled spirits imported into 
the United States for sale shall be 
bottled in liquor bottles which conform 
to the requirements of Subpart N of this 
part and Part 5 of this chapter. Empty 
bottles imported for the packaging of 
distilled spirits shall conform to the 
requirements of Subpart N of this part. 
(For Customs requirements as to 
marking, see 19 CFR Parts 11 and 12.) 

• • • • • 

Closures for Containers of Distilled 
Spirits 

8 251.61 Containers of distilled spirits to 
bear closures. 

No person shall transport, buy. 
possess, or sell or transfer any imported 
distilled spirits in containers of 1 gallon 
(3.785 liters) or less, unless the 
immediate container thereof has a 
closure or other device affixed in 
accoidance with the provisions of this 
putt. 

(Sec. 454. Pub. L 96-388. 98 Slat. 494 (26 
U.S.G 5301)) 

$ 251.62 Affixing closures. 

Closures or other devices on 
containers of imported distilled spirits 
having a capacity of 1 gallon (3.785 
titers) or less shall be affixed so as to 
leave a portion of the closure or other 
device remaining on the container when 
it is opened. Jn addition, the closures or 
other devices shall be constructed in 
such a manner as to require that they be 
broken to gain access to the contents of 
the containers. 

(Sec. 454. Pub L 96-389.96 Slut. 434 (2ft 
DS C 5301)) 
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Exemptions 

5 251.74 Exemption from requirements 
pertaining to marks, bottles, and labels. 

The provisions of this part relating to 
the labeling of containers as prescribed 
by 27 CFR Part 5 are not applicable to 
imported distilled spirits (a) not for sale 
or for any other commercial purpose 
whatever (b) on which no internal 
revenue tax is required to be paid or 
determined on or before withdrawal 
from customs custody; (c) for use as ship 
stores: or (d) for personal use. Samples 
of distilled spirits, other than those 
provided for in 55 251.49 and 251.75, 
imported for any purpose are not 
exempt from the requirements pertaining 
to marks, bottles, and labels. Samples of 
wine und beer brought into the United 
States pursuant to 5 251.49 are exempt 
from the requirements pertaining to 
marks, bottles, and labels. Samples of 
wine and beer brought into the United 
States pursuant to 5 251.49 are exempt 
from the labeling requirements of 27 
CFR Parts 4 and 7, respectively. 
Exemptions from the requirements that 
imported distilled spirits, wines, and 
beer be marked to indicate the country 
of origin are set forth in customs 
regulations (19 CFR Part 11). 

(Sec. 201. Pub. L. 05-359. 72 Slat. 1358, a» 
amended, 1374. as amended (26 U.S.C. 5205. 
5301)) 

Subparts F and G—i Removed! 

Par. 5. Subpart F consisting of 
5 5 251.80 through 251.92 and Subpart G 
consisting of 55 251.110 through 251.112 
of Part 251 are removed. 

5 251.122 (Removed) 

Par. 6. Section 251.122 is removed. 

§§ 251.130 and 251.131 (Removed) 

Par. 7. Sections 251.130, 251.131, and 
the undesignated center heading 
immediately preceding 5 251.130 are 
removed. 

Subpart K—I Removed! 

Par. 8. Subpart K of Part 251 consisting 
of § 251.100 is removed. 

Par. 9. Section 251.207 is revised to 
read as follows: 

5 251.207 Dottles to be used tor display 
purposes. 

Empty liquor bottles may be imported 
and furnished to liquor dealers for 
display purposes, provided each bottle 
is marked to show that it is to be used 
for such purpose. The importer shall 
keep records of the receipt and 
disposition of such bottles, showing the 
names and addresses of consignees, 
dates of shipment, and size, quantity, 
and description of bottles. 


27 CFR Part 252, Exportation of 
Liquors, is amended as follows: 

Paragraph 1. The authority citation for 
Part 252 reads as follows: 

Authority: August 16,1954, Chapter 736. 
68A Slat. 917, as amended (26 U.S.C. 7805). 44 
U.S.C. 3504(h). unless otherwise noted. 

Par. la. The table of contents for Pari 
252 is amended as follows: 

• • • • • 

252.102 Bottles to have closures affixed. 

• # • • • • 

Par. 2. Section 252.26 is amended by 
revising paragraph (b) to read as 
follows: 

§ 252.26 Entry of distilled spirits Into 
customs bonded warehouses. 

• • • # • 

(b) Bottled distilled spirits eligible for 
export with benefit of drawback. Bottled 
distilled spirits eligible for export with 
benefit of drawback may. subject to this 
part, be transferred to customs bonded 
warehouses in which imported distilled 
spirits are permitted to be stored, and 
entered pending withdrawal as provided 
in 5 252.28, as if such spirits were for 
exportation. 


§252.94 (Amended) 

Par. 3. Section 252.94 is amended by 
removing the words “stumping or 
affixing of alternative devices" and 
inserting in their place the word 
"closing". 

§252.101 (Amended) 

Par. 4. Section 252.101 is amended by 
removing the words "stamped with a 
distilled spirits stamp or". 

Para. 5. Section 252.102 is revised to 
read as follows: 

§ 252.102 Bottles to have closures affixed. 

Every bottle containing distilled 
spirits to be withdrawn under the 
provisions of this subpart shall have a 
closure or other device affixed in 
accordance with the provisions of Part 
19 of this chapter. 

(Sec- 454. Pub. L 98-389. 98 Stat. 494 (26 
U.S.C. 5301)) 

§252.171 (Amended) 

Par. 6. Section 252.171 is amended by 
removing the words "or stamped, 
including the affixing of alternative 
devices.". 

§252.197 | Amended 1 

Par. 7. Section 252.197 is amended by 
removing the word "restamping,". 


Signed: April 12.1985. 

W.T. Drake. 

Acting Director . 

Approved: May 14, 1985. 

E.T. Stevenson 

Acting Assistant Secretary' (Enforcenwm and 
Operations), 

[FR Doc. 85-13423 Filed 6-8-65; 8:45 am) 

BILLING COO€ 4HO-31-N 


ENVIRONMENTAL PROTECTION 
AGENCY 

40 CFR Part 147 

(OW-10-FRL-2843-51 

Idaho Department of Water 
Resources; Underground Injection 
Control Program Approval 

agency; Environmental Protection 
Agency. 

action: Approval of State Program 

summary: The State of Idaho has 
submitted an application under section 
1422 of the Safe Drinking Water Act for 
the approval of an Underground 
Injection Control (UIC) program 
governing Classes I. II. Ill, IV. and V 
injection wells. After careful/eview of 
the application, the Agency has 
determined that the State's injection 
well program for these classes of 
injection wells meets the requirements 
of section 1422 of the Act and. therefore, 
approves.it. 

effective date: This approval shall be 
promulgated for purposes of judicial 
review at 1:00 p.m. eastern time on June 
21,1985. This approval shall become 
effective on July 22.1985. 

FOR FURTHER INFORMATION CONTACT: 
Harold Scott, M/S 409. Environmental 
Protection Agency, Region X, 1200 Sixth 
Avenue. Seattle. Washington 98101. Pit 
(206) 442-1846 or (FTS) 399-1848. 
SUPPLEMENTARY INFORMATION: Part C of 
the Safe Drinking Water Act (SDWA) 
provides for an Underground Injection 
Control (UIC) program. Section 1421 of 
the SDWA requires the Administrator^ 
promulgate minimum requirements for 
effective State programs to prevent 
underground injection which endangers 
drinking water sources. The 
Administrator is also to list in the 
Federal Register each State for which, in 
his judgment, a State UIC program may 
be necessary. Each State listed shall 
submit to the Administrator an 
application which contains a show ing 
satisfactory to the Administrator that 
the State: (i) Has adopted after 
reasonable notice and public hearings, a 
UIC program which meets the 
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requirement* of regulations in effect 
under its U1C program as the 

Administrator may require by 
refutations. After reasonable 
opportunity for public comment the 
Administrator shall by rule approve, 
disapprove or approve in part and 
disapprove in part, the State’s UlC 
program. 

The State of Idaho has listed as 
ivniing a UlC program on October 3. 

1*^ i 44 FR 56085). The State submitted 
tr application under section 1422 on 
November 5.1984. for a UIC program to 
regulate Class 1. II. Ill, IV. and V 
ejection wells to be administered by the 
Idaho Department of Water Resources 
(ID W R). 

On December 10.1984, EPA published 
~ntii:e of receipt of the application, 
irquesled public comments, and offered 
4 public hiMring on the UIC program 
•ubmitted by the IDWR. A public 
feearing was offered, and comments 
were requested on the final application. 
No hearing requests and only two 
written comments were received. 

After careful review of the 
ipplic.ition, I have determined that the 
portion of the Idaho UIC program 
«sbmilted by the IDWR, applicable on 
ill State lands other than Indian lands, 
mivts the requirements established by 
If* Fedaral regulations pursuant to 
wttiuu 1422 of the SDWA and. hereby, 
•ppove it. The effect of this approval is 
to est ablish this program as the 
ipTli' able underground Injection control 
program under the SDWA for non- 
bdun lands in the State of Idaho. 

Thi* program replaces the existing 
EPA o : ministered program for ail 
cbsiies of wells. EPA promulgated the 
EPA hinxinisterad program, puidished 
May 11 1984 (49 FR 20138). in order to 
comply with the requirement of the 
SUV. A to promulgate a federally - 
^ministered program if a state- 
administered program cannot be 
ipprnved within a certain time. Now 
liuf KPA has determined that the state- 
administered program meets all 
■Pplicable federal requirements the 
y is withdrawing the EPA- 
‘dministerod program and establishing 
administered program as the 
Jpph ib!e UIC program in the State, 
because of the preference in the SDWA 
w state administration of UIC 

Hus approval will be codified in 40 
147,650. State statutes and 
Rations that contain standards. 

*<t moments. and procedures applicable 
jjovvners and operators are 
■corpnrated by reference. These 
Revisions incorporated by reference, as 
* f * : 'in all permit conditions or permit 
wnial.j issued pursuant to such 


provisions, are enforceable by EPA 
pursuant to Section 1423 of the SDWA. 

The terms listed below comprise a 
complete listing of the thesaurus terms 
associated with 40 CFR Part 147. which 
sets forth the requirements for u State 
requesting the authority to operate its 
own permit program of which the 
Underground Injection Control program 
is a part. These terms may not oil apply 
to this particular notice. 

List of Subjects in 40 CFR Part 147 

Indians—lands. Reporting ami 
recordkeeping requirements. 
Intergovernmental relations, Penalties. 
Confidential business information. 
Water Supply. Incorporation by 
reference. 

OMB Review 

The Office of Management and Budget 
has exempted this rule from the 
requirements of Section 3 of Executive 
Order 12291. 

Certification Under the Regulatory 
Flexibility Act 

Pursuant to the provisions of 5 U.S.C. 
605(b), I certify that approval by EPA 
under Section 1422 of the Safe Drinking 
Water Act of the application by the 
Idaho Department of Water Resources 
will not have a significant economic 
impact on a substantial number of small 
entities, since this rule only approves 
State actions, it imposes no new 
requirements on small entities. 

Dated: May 2a 196&. 

Lee Thomas, 

Admimslrvtor. 

As set forth in the preamble. Part 147 
of Title 40 of the Code of Federal 
Regulations is amended as follows. 

PART 147—STATE UNDERGROUND 
INJECTION CONTROL PROGRAMS 

Subpart N—Idaho 

1. The authority citation for Part 147 is 
revised to read as follows: 

Authority: Safe Drinking Water Act, 42 
U.SXX 300h. 

2. Section 147.650 is revised to read as 
follows: 

} 147.650 State-sdmirUstnitfvt program — 
Class I, II, III. IV. and V welts. 

The UIC program for Class 1. II, HI, IV, 
and V wells in the State of Idaho, other 
than those on Indian lands, is the 
program administered by the Idaho 
Department of Water Resources, 
approved by EPA pursuant to Section 
1422 of the SDWA. Notice of this 
approval was published in the Federal 
Register on June 7,1985: the effective 
date of this program is July 22,1905. This 


program consists of the following 
elements, as submitted to EPA in the 
State's program application. 

(a) Incorporation by reference. The 
requirements set forth in the State 
statutes and regulations cited in this 
paragraph are hereby incorporated by 
reference and made a part of the 
applicable UIC program under the 
SDW A for the State of Idaho. This 
incorporation by reference was 
approved by the Director of the Federal 
Register effective July 22.1985. 

(1) Public Writings, Title 9, Chapter 3. 
Idaho Code, sections 9-301 through 
9-302 (Bobbs-Merrill 

1979): 

(2) Crimes and Punishments. Title 18, 
Chapter 1. Idaho Cade, sections 16-113 
through 18-114 (Bobbs-Merrill 1979 and 
Supp. 1984); 

(3) Department of Health and Welfare, 
Title 39. Chapter 1. Idaho Code, Chapter 
39-108 [Bobbs-Merrill 1977); 

(4) Drainage-Water Rights and 
Reclamation, Title 42. Chapter 2, Idaho 
Code sections 42-23>(e); section 42-238 
(Bobbs-Merrill 1977 and Supp. 1984); 

(5) Department of Water Resources- 
Water Resources Board, Title 42, 
Chapter 17, Idaho Code, sections 42- 
1701. 42-1703. 42-1735 (Bobbs-Merrill 
1977, | 42-1701A (Supp. 1984); 

(8) Director of Department of Water 
Resources, Title 42. Chapter 18. Idaho 
Code, sections 42-1801 through 42-1805 
(Bobbs-Merrill 1977): 

(7) Waste Disposal and Injection 
Wells. Title 42, Chapter 39. Idaho Code, 
sections 42-3901 through 42-3914 
(Bobbs-Merrill 1977), §j 42-3915 through 
42-3919 (Supp. 1984); 

(8) Idaho Trade Secrets Act. Title 48. 
Chapter 8, Idaho Code, sections 48-801 
through 48-807 (Bobbs-Merrill 1977 and 
Supp. 1984); 

(9) Administrative Procedure, Title 67. 
Chapter 52, Idaho Code, sections 
67-5201 through 67-5218 (Bobbs-Merrill 
1980 and Supp. 1984); 

(10) Idaho Radiation Control 
Regulations (1RCR section 1-9002.70; 
sections 1-9100 through 1-9110, 
Detriment of Health and Welfare (May 
1981); 

(11) Rules and Regulations: 
Construction and Use of Injection W'ells, 
Idaho Department of Water Resources. 
Rules 1 through 14 (August 1984); 

(12) Rules and Regulations: Practice 
and Procedures. Idaho Department of 
Water Resources, Rules 1 through 14 
(October 1983). 

(b) The Memorandum of Agreement 
between EPA and Region X and the 
Idaho Department of Water Resources 
signed by the EPA Regional 
Administrator on February 11,1985. 








23958 


Federal Register / Vol. 50, No. 110 / Friday. June 7, 1985 / Rules and Regulations 


|c) Statement of Legal Authority. (1) 
The Idaho Attorney General's Statement 
for the Underground Injection Control 
Program. October 31.1984. 

(2) Letter from David ). Barber. Deputy 
Attorney General. Idaho Department of 
Water Resources to Harold Scott. EPA. 
Region 10. revising the Attorney 
General's Statement. February 14.1985. 

(d) The Program Description and any 
other materials submitted as part of the 
application or as supplements thereto. 

|FR Doc. 85-12968 Filed 8-8-85; 8:45 am) 

BILLING COOC 64*0-SO-M 


DEPARTMENT OF THE INTERIOR 
Bureau of Land Management 
43 CFR Public Land Order 6607 
INM 569901 

Withdrawal of Public Land for 
Reclamation Quarry Site; New Mexico 

agency: Bureau of Land Management. 
Interior. 

action: Public Land Order. 

summary: This order withdraws 40 
acres of public land frdtn surface entry 
and mining for 10 years to be used as a 
quarry site for the construction and 
maintenance of the Brantley Dam. The 
land has been and will remain open to 
mineral leasing. 

effective date: June 7.1985. 

FOR FURTHER INFORMATION CONTACT: 

Pauline T. Brown. BLM New Mexico 
State Office. P.O. Box 1449. Santa Fe. 
New Mexico 87501. 505-988-8326. 

By virtue of thq authority vested in the 
Secretary of the Interior by section 204 
of the Federal Land Policy and 
Management Act of 1976. 90 Stat 2751; 
43 U.S.C. 1714. it is ordered as follows: 

1. Subject to valid existing rights, the 


following described public land which is 
under the jurisdiction of the Secretary of 
the Interior, is hereby withdrawn from 
settlement, sale, location, and entry 
under the general land laws, including 
the United States mining laws (30 U.S.C. 
Ch. 2). but not from leasing under the 
mineral leasing laws, and reserved for 
use of the Bureau of Reclamation for a 
quarry site. 

New Mexico Principal Meridian 

T. 21 S.. R. 24 E., 

Sec. 25: NHNE'mSEV^. SVfcSE^NEtt. 

The are* described contains 40 acres in 
Eddy County. 

2. The withdrawal made by this order 
does not alter the applicability of those 
public land laws governing the use of 
the lands under lease, license, or permit, 
or governing the disposal of their 
mineral or vegetative resources other 
than under the mining laws. 

3. This withdrawal will expire 10 
years from the effective date of this 
order unless, as a result of a review 
conducted before the expiration date 
pursuant to section 204(f) of the Federal 
Land Policy and Management Act of 
1978, 43 U.S.C. 1714(f). the Secretary 
determines that the withdrawal shall be 
extended. 

Dated: June 3. 1985 
Robert N. Broadbent, 

Assistant Secretary of the Interior 
|FR Doc. 85-13896 Filed 6-8-85; 8:45 am) 

BILLING COOC O10-44-M 


DEPARTMENT OF HEALTH AND 
HUMAN SERVICES 

# Office of Child Support Enforcement 
45 CFR Parts 301. 302. 303 and 304 

Child Support Enforcement Program; 
Implementation of Child Support 
Enforcement Amendments of 1984 

Correction 

In FR Doc. 85-11021 beginning on page 


19608 in Ihe issue of Thursday, May 9. 
1985. make the following corrections 

5 301.1 (Corrected) 

1. On page 19647. second column, in 
§ 301.1, third paragraph, ninth line, 
insert the word “an" after the word 
“due”. 

§302.55 lCorrected) 

2. On page 19649, third column, in 

5 302.55. second line. “5 305.52“ should 
have read “5 303.52”. 

§302.56 [Corrected) 

3. On page 19649. third column. In 
§ 302.56. first line. “October 1.1957* 
should have read “October 1.1987“ 

§303.52 (Corrected) 

4. On page 19651. second column, in 
§ 303.52(c)(5), fourth line, insert the 
word “or* between “as" and “FY”. 

5. On the same page, third column, in 
§ 303.52(d)(1). fifth line, "the participate' 1 
should have read “that participate" 

§ 303.100 | Corrected 1 

6. On page 19654, first column, in 

§ 303.100(c)(1), second line, “in” should 
have read “to”. 

7. On the same page, second column, 
in § 303 I00fd)(l)(i), last line . ”1873 
should have read “1673“, 

§303.101 (Corrected) 

8. On page 19655, second column, in 
i 303.101(b)(4). fifth line, “to" should 
have read “the”. Also, in the same 
column, in § 303.101(c)(4). second line, 
“residing" should have read “presiding". 

§304.95 (Corrected] 

9. On page 19657. first column, in 

§ 304.95(f)(2). second line, “August 1964“ 
should have read “August 1984". 
bilung cooc iws-oi-m 
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TNs section of me FEDERAL REGISTER 
contains notices to the public of me 
proposed issuance of rules and 
regulations. The purpose of those notices 
is to give interested persons an 
opportunity to participate in tho rule 
*na>ing prior to me adoption of me fmal 
rulos. 


DEPARTMENT OF JUSTICE 

Immigration and Naturalization 

Service 

8 CFR Part 245 

Adjustment of Status to That of 
Persons Admitted for Permanent 

Residence 

agency: Immigration and Naturalization 
Service, Justice. 
action; Proposed rule. 

summary: In order to clarify the intent 
of 8 CFR 245.2(a)(3), the Service is 
proposing to amend its regulation 
governing advance parole granted to 
applicants for adjustment of status. 
oate: Comments must be received on or 
Wore August 6,1985. 
address: Please submit written 
comments, in duplicate, to the Director 
of Policy Directives and Instructions, 
Immigration and Naturalization Service, 
Room 2011, 425 I Street. NWL 
Washington, D.C. 20536. 

FOR FURTHER INFORMATION CONTACT: 

For General Information: Loretta J. 
Shogren, Director. Policy Directives and 
Instructions, Immigration and 
Naturalization Service. 425 1 Street. 

NW., Washington, D.C. 20536. 

Telephone: (202) 633-3048. 

For Specific Information: Leon C. 
lennings, Immigration Inspector, 
Immigration and Naturalization Service. 
<251 Street. NW.. Washington, D C. 

20536, Telephone: (202) 633-2362. 
supplementary information: Section 
245(a) of the Immigration and 
Nationality Act, 0 U.S.C. 1255(a) 
Authorizes the adjustment of status of an 
•lien “who was inspected and admitted 
or paroled in the United States/* Under 
toe regulations prescribed by the 
Attorney General, an applicant for 
Adjustment of status who wishes to 
leave the country and return may apply 
for advance permission to be paroled 
Into the United States upon return to 
persecute his/her application. This 


procedural device has been referred lo 
as "advance parole*’. Recently, there 
have been some questions as to whether 
an applicant for adjustment, who has 
been paroled into the United States 
pursuant to a grant of advance parole, 
will be subject to exclusion or 
deportation proceedings if the 
application is denied. 

Advance parole is not specifically 
mentioned in the Immigration and 
Nationality Act. The INS has developed 
this practice in conformity with 8 U.S.C. 
1182(d)(5)(A) to be used in public 
interest or emergent situations. In 
London v. Plasencia, 103 S Ct. 321, 326 
. (1982), the Supreme Court held that "the 
language and history of the 
Act * / * clearly reflect a 
congressional intent that, whether or not 
the alien is a permanent resident, 
admissibility shall be determined in an 
exclusion hearing.*' An alien who is 
paroled into the United States does not 
effect an "entry" and is subject to 
exclusion proceedings. Long May May, 
v. Garber. 357 U.S. 185 (1957). 

This proposed amendment would 
clarify the intent of the regulation and 
conform with the weight of judicial 
authority that all paroled aliens are 
subject to exclusion proceedings under 
section 236 of the Act, 8 U.S.C. 1220. It 
would specifically state that no alien 
granted advance parole and inspection 
upon return shall be entitled to a 
deportation hearing. 

This amendment would eliminate the 
language concerning unintended or 
innocent and casual departures during 
the pendency of an application for 
adjustment to permanent resident alien 
status. Accordingly, any departure 
without prior permission (advance 
parole) would terminate the application. 

In accordance with 5 U.S.C. 605(b). the 
Commissioner of Immigration and 
Naturalization certifies that this 
proposed rule, if promulgated, will not 
have a significant economic impact on a 
substantial number of small entities. 

This order would not be a major rule 
within the meaning of section 1(b) of 
E.0.12291. 

List of Subjects in 8 CFR Part 245 

Aliens, Employment, Health care. 
Immigration, immigration and 
Nationality Act, Passports and visas. 

Accordingly, it is proposed to amend 
Chapter 1 of Title 8 of the Code of 
Federal Regulations as follows: 


PART 245—ADJUSTMENT OF STATUS 
TO THAT OF PERSONS ADMITTED 
FOR PERMANENT RESIDENCE 

1. The authority citation for 8 CFR 
245.2 continues to read as follows: 

Authority: Sec. 103 and 245 of tho 
Immigration and Nationality Act as 
amended. (8 U.S.C. 1103 and 1255). 

2. Section 245.2 would be amended by 
revising paragraph (a)(3) to read as 
follows: 

$245.2 Application. 

(a) * * • 

(3) Departure . The departure of an 
applicant for permanent resident status 
under section 245 of the Act or this part 
shall be deemed an abandonment of the 
application, constituting grounds for 
termination thereof, unless the applicant 
had previously been granted advance 
parole by the Service for such absence 
and was thereafter inspected upon 
return. If the application of such an 
individual granted advance parole is 
subsequently denied, the applicant will 
be subject to the exclusion provisions of 
section 236 of the Act. No alien granted 
advance parole and inspected upon 
return shall be entitled to a deportation 
hearing. In determining the date of ’last 
arrival" within the meaning of section 1 
of the Act of November 2.1966, in the 
case of an applicant who was inspected 
and admitted or paroled into the United 
States subsequent to January 1.1959. 
and who subsequently departed 
temporarily with no intention of 
abandoning his/her residence in the 
United States and was readmitted or 
paroled into the United States upon 
return, the date of the applicant's arrival 
after such temporary absence or 
absences shall not be included. In 
determining the date of the alien's 
"arrival" in the United States within the 
meaning of section 102 of the Act of 
October 28,1977. in the case of an 
applicant who was physically present in 
the United States on March 31.1975. or 
who was paroled into the United States 
subsequent to March 31,1975, but prior 
to January 1,1979, and who 
subsequently departed temporarily with 
no intention of abandoning his/her 
residence in the United States and was 
readmitted or paroled into the United 
States upon return, the date of the 
applicant’s arrival after such temporary 
absence or absences shall be 
disregarded. For the purpose of section 
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. 102 of ihe Act of October 2ft. 1977. the 
date of the alien's ’'arrival" in the 
United States shall be the date of initial 
parole subsequent to March 3b 1975, but 
prior to January 1,1979. as and 
Indochinese refugee under section 
212(d)(5) of the Immigration and 
Nationality Act. 

* • • • « 

Puled: May 7. 1965. 

Andrew J. Carmichael. Jr., 

Associate Commissioner Examination* 
Immigration and Naturalization Service 
|FR Doc 55-13736 Filed WWtS: ft *15 am) 
BILLING coot 44 to 10 M 


NUCLEAR REGULATORY 
COMMISSION 

10 CFR Parts 30, 40, 61. 70, and 72 

Financial Responsibility Requirements 
Applicable to NRC Licensees for 
Cleanup of Accidental and Unexpected 
Releases of Radioactive Materials 

agency: Nuclear Regulatory 
Commission. 

action: Advance notice of proposed 
rulemaking (ANPRM). 

summary: The Nuclear Regulatory 
Commission is considering whether to 
amend its regulations to require certain 
persons licensed to possess nuclear 
materials to demonstrate that they 
possess adequate financial means to 
pay for cleanup of accidental releases of 
radioactive materials, if Licensees lack 
adequate financial resources and funds 
are not available for prompt cleanup, 
the consequences could be potentially 
significant for the public, the licensee, 
and the Federal government. This 
advance notice of proposed rulemaking 
is being issued to invite advice and 
recommendations on several questions 
pertaining to this proposal concerning 
scope of coverage, as well as the 
availability and cost to licensees of 
obtaining the various forms of financial 
assurance. 

date: Comment period expires October 
7,1965. Comments received after this 
date will be considered if it is practical 
to do so. but assurance of consideration 
cannot be given except as to comments 
received before this date. 
addresses: Send comments or 
suggestions to the Secretary of the 
Commission, U.S. Nuclear Regulatory 
Commission, Washington, DC 20555. 
Attention: Docketing and Service 
Branch. 

Hand deliver comments to: Room 
1121.1717 II St. NW.. Washington. DC 
between 8:15 a.m. and 5:00 p m. 


Examine copies of comments received 
at: The NRC Public Document Room. 
1717 H Street NW., Washington. DC. 

FOR FURTHER INFORMATION CONTACT: 
Mary Jo Seeman, Office of Nuclear 
Materials Safety and Safeguards. U.S. 
Nuclear Regulatory Commission. 
Washington. DC 20555. telephone (301) 
427—4647. 

SUPPLEMENTARY INFORMATION: 

Background 

Purpose and Scope 

This ANPRM is seeking guidance on 
requiring certain classes of materials 
licensees to demonstrate evidence of 
financial responsibility for cleanup of 
accidental releases. Le.. an unauthorized 
release of radioactive materials due to 
human error, system failure, an act of 
God. or defective components. Licensees 
under consideration in this ANPRM 
include radiopharmaceutical 
manufacturers, industrial radiographers, 
users of gauging devices, gas 
chromatography. well-logging. nuclear 
medicine diagnosis and radiation 
therapy Other NRC licensed operations 
covered by this ANPRM include fuel 
cycle activities such as uranium milling. 
UF® production, and fuel processing and 
fabrication. Regulated waste 
management activities include 
commercial low-level waste disposal, 
independent spent fuel storage facilities, 
and persons disposing or storing of their 
own waste under special license 
conditions. 1 If implemented, such 
standards would be a matter of 
compatibility with the Agreement 
States. 

The financial assurance program for 
cleanup of accidental release tteing 
considered by the Commission in this 
ANPRM is separate and distinct from 
the compensation program mandated by 
the Commission regulations pursuant to 
the Price-Anderson Act, which does not 
provide funds for cleanup per se. 
Currently, the Price-Anderson program 
applies only to nuclear reactors on a 
mandatory basis and to plutonium 
processors and fuel fabricators on a 
discretionary basis. 2 3 * * * These activities 


' The proposed financial responsibility program 
wcmld exempt Ihe following Department of Energy 
fan lit *4 High lend weike repositories (bcemed 
under TO CFR Perl 60). Independent speed furl 
storage fa edit km. «nd monitored retrievable ei©ragr 
faith Ur t (both licensed under 10 CFK Puri 721 In Ihe 
went of an •ceideni. DOE has access to public 
funds to pay for cleanup Additionally. DOF. private 
contractors working st the repository cun be 
indemnified under section 170(dJ of the Atomic 
Energy Act 

1 The Comrotitakon has authority under section 170 
of the A loan r Energy Ac! fo apply Price Anderson 
indemnification to any category' of Utroace 
whenever the Commission deems I! advisable ke Ihe 


and uses of materials w ould not be 
included in Ihe projwsed program. The 
program proposed in this ANPRM is not 
intended to provide compensation to 
persons for personal injury or property 
damage and is. therefore, not a public 
liability program. 

Moreover. It appears that the 
Comprehensive Environmental 
Response. Compensation and Liubllit) 
Act of 1980. "CERCLA" (Pub. L 96-5 hi) 
would not provide cleanup funds far 
releases involving NRC licensees. In a 
Federal Register notice issued on 
September 8.1983. (48 FR 40658) EPA 
made the following policy statement 

EPA hns also chosen not to list retail of 
source, byproduct and special nuclear 
material from any facility with a current 
tcense issued by the Nuclear Regluton 
Commission (NRC). on the grounds that the 
NRC has foil authority to require cleanup <»f 
releases from such facilities. 

This ANPRM is soliciting public 
comments on the advisability of having 
NRC require financial responsibility for 
prompt cleanup of radioactive materials 
both on-site and off-site after accidental 
or unexpected contamination by fuel 
cycle and other materials licensees An> 
necessary environmental restoration 
would also be included. 9 Accidental or 
unexpected contamination refers to an 
unauthorized release of radioactive 
materials In excess of NRC regulator; 
limits regardless of the cause of the 
release. F.xamples of causes include 
human error or negligence, nn act of 
God. licensee misconduct, system 
failure, or defective components. 

This ANPRM focuses on whether to 
require licensees to demonstrate 
financial responsibility for cleanup of 
accidental or unexpected releases of 
radioactive me ten a Is and not for 
authorized and predictable activities 
normally associated with 
decommissioning. The latter is being 
addressed in a separate ongoing 
Commission rulemaking on 
decommissioning. 

Need for A ct ion 

Although there is little informal■> 
available on the financial condition of 
NRC fuel cycle and materials licensees, 
the NRC staff believes most of these 
licensees already have some financial 


r ipvctfte of its licensing authority, However. the 
Cotnim*s»oa ho* oof chosen lo extend face 
Anderson indemnification to malrrmli Bcmst* * 
with Ihe tingle exception of those engaged In tfa* 

uw <4 ptuluimun m « plutonium promt** ngjird hr* 
fabrication plant 

3 Env inKW7v«nit*J real oration following an 

•cradental rrloaoe Into or upon the land or water a 

intended to provide limited coverage for Ihe d*m 

or destniclioa of natural nmmrrr* 


/ 
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resources or insurance coverage for on¬ 
site and off-site cleanup as a prudent 
business practice. 

However, if a licensee did not have 
adequate financial resources, and an 
accidental or unexpected contamination 
did occur, there could be both short and 
long term adverse public health and 
safety consequences from the 
radioactive contamination, as well as 
loss of use of conaminated property. 
Moreover, from an equity viewpoint, the 
Commission believes it appropriate that 
the licensee, and not the public, should 
assume financial responsibility for 
prompt cleanup of accidental releases 
caused by licensee activities. 

The issue of licensee financial 
responsibility for cleanup of accidental 
releases of radioactive materials has 
also been an issue with the States; the 
Conference of Radiation Control 
Program Directors has recognized the 
need for Federal standards since at least 
1976 In August of 1984, in order to 
promote intergovemment consultation 
at an early stage of a proposed agency 
action, the Commission sent a draft 
version of this ANPRM to officials in all 
fifty States, and also asked for their 
comments. Commission staff also 
discussed the issue of the ANPRM with 
State radiation control program officials 
in October, 1984. The comments 
generally supported the development of 
the rulemaking, and specific comments 
were incorporated Into the ANPRM. 

Both NRC and Agreement State 
licensees have had accidental or 
unexpected releases of radioactive 
materials that have been costly to 
cleanup. State and Federal estimates for 
cleanup costs have been estimated at up 
to $2,000,000 for a single event. 

Examples of some of these cleanup costs 
that the NRC staff is aware of include: 
—In 1983, a cesium-137 sealed source 
was accidentally ruptured. Workers 
inadvertently spread the 
contamination into residences and 
public buildings. The cost for cleanup 
of this contamination was estimated 
to be at least $500,000. 

—In 1982, an americium-241 sealed 
source in use in a well-logging 
operation was inadvertently ruptured, 
resulting in contamination of both on¬ 
site drilling equipment and off-site 
homes and commercial residences. 
Cleanup costs were estimated to be 
up to at least $1,000,000. 

—During 1979 and 1980, a tritium 
manufacturer’s operations in Tucson. 
Arizona resulted in releases both on 
and offsite. The company was 
financially unable to pay for cleanup, 
and State officials estimated that the 
State spent approximately $2,000,000 


in labor and capital costs for removal 

and cleanup of the tritium. 

Relatively little data on cleanup costs 
for accidental releases of licensees is 
available in NRC records, mainly 
because this type of information is not 
required to be submitted to the agency. 
However, a recent review of NRC 
unusual events reports for radioactive 
releases by materials and fuel cycle 
licensees indicates that from 1980 to 
1983, accidental or unexpected releases 
from licensees' operations believed to 
involve significant cleanup costs (more 
than a few thousand dollars) involved 
fewer than one percent annually of the 
total fuel cycle and materials licensees 
authorized to possess and use 
byproduct, source and special materials. 

Besides lacking a comprehensive data 
base for licensee cleanup costs for 
accidental releases, the Commission 
also has no available records to 
determine if licensees lack (or 
previously lacked) adequate funds to 
provide for prompt cleanup of accidental 
releases. Accordingly, the Commission 
is using this ANPRM to solicit public 
and industry input on the scope and 
magnitude of the problem. However, 
even given this lack of a strong data 
base, the NRC staff does not believe it is 
prudent for the Commission to wait until 
an event occurs which requires 
expensive cleanup to consider the 
development of a regulation. Other 
agencies, such as the U.S. 

Environmental Protection Agency, have 
gone forward with financial 
responsibility requirements in the 
absence of a large documented data 
base. 

In addition, several NRC-funded 
studies have presented cost estimates 
for cleanup of NRC-iicensed fuel cycle 
facilities related to emergency planning 
issues and the Price-Anderson Act. 4 
Since these studies were prepared for 
different purposes and assumptions, it is 
difficult to compare the results or to use 
their conclusions as the basis for 
estimating cleanup costs for the vast 
majority of fuel cycle and material 
licensees. Therefore, the NRC staff is 
proposing to use the limited, but actual. 


* Se* J P. McBride. "Economic ConiequencM of 
Accidental Rrlraoej from Fuel Fabrication end 
Radioisotope Processing Plante." prepared by Oak 
Ridge National Laboratories for the U.S. Nuclear 
Regulatory Commission. 1979, fNUREC/CR-0222fc 
the results of tha study were discussed In a US. 
Nuclear Regulatory Commission Information Report. 

Extension of Indemnity Coverage To Materials 
Licensees Other Than Those Processing And Using 
Plutonium/' (SECY-60-467). October 10.1900 See 
also M K. Elder. Working Paper, 'Technology. 

Safety and Coats of Decommissioning Reference 
Nuclear Fuel Cycle and Non-Fuel Cycle Facilities 
Following Postulated Accidents,'* Pacific Northwest 
Laboratory. NURCE/CR-3293. August. 1963. 


past cleanup cost experience (discussed 
previously) as the basis for setting the 
amount of financial responsibility 
coverage in this ANPRM. The NRC staff 
will consider, at a later date, the issue of 
financial responsibilities for the small 
number of licensees who have the 
potential to be involved in the 
significantly more costly cleanups 
postulated in the NRC-funded studies. 

Regulatory Precedents 

A variety of State and Federal 
agencies have enacted financial 
responsibility requirements to provide 
assurance that funds are available for 
cleanup of accidental releases of various 
substances. Federal agencies have 
enacted requirements pursuant to the 
Motor Carrier Act, (Pub.lL. 98-296), the 
Resource Conservation and Recovery 
Act, (Pub. L 94-580). the Federal Water 
Pollution Control Act of 1972, (Pub. L 
92-500). Surface Mining Control and 
Reclamation Act of 1977 (Pub. L 95-87). 
Outer Continental Shelf Lands Act. 

(Pub. L 95-372). the Trans-Alaska 
Pipeline Authorization Act of 1973 (Pub. 
L 93-153). and the Deep-Water Port Act 
of 1974 (Pub. L 93-827). 

The stipulated dollar requirements 
vary from $10,000 to over $5,000,000 for 
these different programs. As an 
example, the 1984 minimum levels of 
financial responsibility for motor 
carriers transporting hazardous 
substances ranges from between 
$1,000,000 to $5,000,000 (Motor Carrier 
Act of 1980). The EPA regulations for 
financial responsibility for owners and 
operators of hazardous waste facilities 
(40 CFR Parts 264 and 265, Subpart H) 
require coverage of $1,000,000 dollars for 
each sudden occurrence, with an annual 
aggregate of at least $2,000,000. and 
$3,000,000 for each nonsudden 
occurrence, with an annual aggregate of 
at least $6,000,000 (Subtitle C— 
Hazardous Waste Management, 
Resource Conservation and Recovery 
Act). 

Impacts 

The Commission is aware that, if 
promulgated, the potential rule could 
impact a variety of parties. Before the 
Commission would implement the 
financial responsibility requirement, it 
would assure itself, on the basis of the 
information gathered from the public 
comments as well as additional study by 
the NRC staff, that the health and safety 
benefits of such a requirement would 
outweigh the costs imposed on licensees 
and the public 

If licensee funds are not promptly 
available for cleanup, public funds might 
have to be directly expended by State 
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«nd Federal agencies. Even without a 
bankrupt licensee, there could be 
significant public impacts if cleanup is 
delayed by ensuing litigation over the 
responsibility and cost. 

As previously mentioned, the NRC 
stall believes that most materials 
licensees have adequate financial 
resources for prompt cleanup of 
accidental releases as a matter of 
prudent business practice. This 
proposed rulemaking would have the 
most significant impact on those 
licensees who may not be able to 
provide adequate financial assurances. 
Accordingly, the staff is especially 
interested in hearing from those 
licensees who feel they cannot 
demonstrate that they have sufficient 
resources to assure cleanup of 
accidental releases. 

The cost to NRC licensees for meeting 
the financial requirements for prompt 
cleanup would vary, depending on the 
level of funding and on the type of 
financial assurance mechanism selected. 
1 here arc a variety of possible legal 
instruments and arrangements that 
could be used to demonstrate that a 
licensee possesses adequate resources 
to provide funds for prompt cleanup of 
accidental releases of radioactive 
materials. They include insurance, trust 
funds, surety or performance bonds, 
escrow accounts, certificates of 
deposits, deposits of securities, letters of 
credit, a parent company guarantee, and 
an analysis of the licensee's financial 
condition. 

The most expensive approach would 
require that a licensee put aside 100% of 
the estimated cost of cleanup. Examples 
of this approach include cash deposits, 
or deposits of securities. Less expensive 
approaches involve purchasing an 
insurance policy or financial instrument 
from a third party, such as an Insurance 
company, bank, or financial institution 
with a face amount equal to the 
estimated costs of cleanup. Specific 
costs of the various financial 
mechanisms are not easily obtained 
from licensees or from the financial and 
insurance institutions. Accordingly, the 
NRC is specifically interested in 
obtaining comments on the costs of 
these types of financial instruments In 
this ANPRM. 

The proposed regulatory requirement 
would also impact NRC resources. The 
logistics and resource costs for 
umending thousands of materials 
licensees would be significant. The 
requirement would also entail an agency 
administrative effort for recordkeeping, 
auditing, and enforcement. However, the 
proposed financial assurance 
requirement could also avert substantial 
NRC costs resulting from lengthy 


enforcement proceedings and/or 
litigation against licensees unable to 
assure prompt cleanup. 

Summary of Features Being Considered 
for Proposed Rule 

The Commission is seeking comments 
in this ANPRM on a proposal that would 
require certain fuel cycle and materials 
licensees to demonstrate adequate 
financial resources for cleanup of 
accidental releases of radioactive 
materials on site and off-site. Financial 
responsibility would cover cleanup for 
both property and environmental 
restoration (see footnote 3). For 
purposes of initial discussion, the 
Commission is considering a $2,000,000 
baseline as the required maximum 
amount of financial responsibility for 
materials and fuel cycle facilities. This 
figure was chosen because it is in the 
range of known cleanup costs for NRC 
licensees and of other stated dollar 
amounts of State and Federal financial 
responsibility requirements for cleanup 
of accidental releases (See "Regulatory 
Precedents"). The amount would be 
adjusted to reflect changes in inflation 
and technology. 

The Commission will consider, at a 
later date, the issue of financial 
responsibility for the small number of 
licensees who have the potential to be 
involved in the significantly more costly 
cleanups postulated in the NRC funded 
studies referenced in footnote 4. 

The proposed rule would have the 
following features: 

1. The transporting of radioactive 
material by common and contract 
carriers covered by the financial 
responsibility requirements of the Motor 
Carrier Act of 1980 (Pub. L 98-296) 
would be excluded. 

2. Financial responsibility would 
cover both sudden and nonsudden 
accidental releases and would exclude 
authorized and predictable activities 
normally associated with 
decommissioning. Additionally, if a 
licensee were required to demonstrate 
financial responsibility for both 
decommissioning and cleanup of 
accidental releases, he could not use the 
same financial assurance to guarantee 
both commitments. The latter is being 
covered by the Commission's 
decontamination and decommissioning 
rulemaking. 

3. Financial responsibility would 
cover on-site and off-site cleanup for 
private and public property, as well as 
environmental restoration of natural 
resources. 

4. Licensed State. Federal government, 
or other self-insured public authorities 
would he excluded. 


5. Types of possible acceptable 
financial assurances that the 
Commission staff is considering include 

a. Standard comprehensive general 
liability Insurance. 

b. Environmental impairment liability 
insurance. 

c. Conventional property Insurance 

d. Non-Price Anderson nuclear 
liability and property insurance 

e. Cash or negotiable securities held 
by a third party, such as a trust, or 
escrow account. 

f. A financial test. 

g. A surety or performance bond 

h. A corporate guarantee from a 
parent company. 

Specific Considerations 

Advice and recommendations on the 
Commission's proposed action are 
invited from all interested persons, and 
specifically, from licensees. State 
officials, and representatives of the 
finance and insurance industry. 
Comment is also invited on which 
licensees should be considered for 
exemption from this proposed 
requirement, as well as the availability, 
cost, and applicability of the various 
financial assurance mechanisms to 
provide adequate financial assurances 
for cleanup of accidental releases. 

1. Describe the extent and nature of 
financial responsibility problems, if any. 
for the cleanup of accidental releases by 
materials licensees. 

2. Assuming the need for the 
resolution of financial responsibility 
problems for the cleanup of accidental 
releases, the Commission is seeking 
comments and supporting reasons on 
the following questions: 

a. What criteria (such as half-life, 
physical form, type of encapsulation, 
and amount of radioactive material) 
should NRC use for determining the 
amount of coverage to be required for 
different classes of licensees? 

b. Whut effect would the cost of this 
coverage have on licensee operations? 

c. How large should the financial 
responsibility requirement be? Should 
there be a uniform minimum amount, or 
a "sliding scale" requirement, to match 
the financial requirements to the actual 
risks of various types and quantities of 
materials possessed, or the financial 
size of the licensee? If so. what criteria 
are suggested in this regard? 

& One basis for determining the 
amount of coverage being considered 
under the Commission's proposed 
rulemaking would be the characteristics 
of the licensed material. Should the 
Commission exempt licensees with 
certain types or quantities of radioactive 
Materials, such as those with short half* 
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lives with low activities? If so, what 
cutoff criteria should he applied? 

c. Should the Commission consider 
increasing the amount of coverage for 
lic ensees whose facilities have poor 
safety and/or inspection histories? 

f What criteria (such as ensuring that 
the funds will be promptly available 
when needed) should NRC use in 
rviiluating financial assurance 
mechanisms? 

K I low should the financial protection 
he provided to ensure that it will be 
tillable if needed? 
h. With regard to comprehensive 
general liability and environmental 
impairment liability policies, the 
Commission staff is especially 
interested in hearing from offerers of 
these policies regarding the availability 
of their insurance for specified nuclear 
risks, as well as the terms and 
conditions of these types of insurance. 
What is tile availability and premium 
cost of these types of policies (as well as 
facility form liability coverage from the 
nuclear insurance pools) to provide 
cleanup coverage for off-site sudden and 
nonsudden accidental ur unexpected 
reh «ses of radioactive materials from 
licensee operations, including dumuge to 
natural resources? Are the terms and 
conditions of these existing types of 
* policies appropriate for covering the 
risks of accidental nuclear releases? If 
noi. would die insurance industry 
provide this type of coverage? 

i What is the cost and availability of 
property insurance from the 
conventional insurance market and the 
nuclear insurance pools to provide 
cleanup coverage for sudden and 
nonsudden on-site accidental or 
unexpected releases of radioactive 
materials from materials licensees? Are 
thv u mis and conditions of these 
existing types of policies appropriate for 
covering the risks of accidental nuclear 
nth-uses? If not, would the insurance 
industry provide this type of coverage? 

i Are there financial assurance 
mechanisms and insurance policies 
currently available to provide coverage 
for < environmental restoration of natural 
resources? 

k How can the Commission ensure 
th«t funds for cleanup are promptly 
av„liable when an accidental release 
occurs, while still preserving the rights 
of guarantors to evaluate whether such 
claims for cleanup are legitimate? 

The Commission is particularly 
interested in hearing from both 
revmUitory agencies with a history of 
administering financial responsibility 
programs, as well as financial and 
insurance institutions on this issue, 
f urthermore, if it appears that there is 
8o»ng to be a delay before the guarantor 


will provide funds for cleanup, ond 
prompt cleanup is necessary* for health 
and safety reasons, are there other 
avenues for cleanup funds available to 
the Commission or other responsible 
State or Federal agency? 

l. Should the Commission also 
consider requiring licensees to provide 
evidence of financial responsibility for 
the non radiological component of 
cleanup of an accidental release? 

m. How should the Commission 

consider setting up such a program so 
that it is promptly notified when there is 
a change in the financiqi status of the 
licensee? ^ 

n Should the Commission consider 
differentiating between intentional and 
accidental releases? 

o. What amount of coverage would be 
appropriate for those fuel fabrication 
and radioisotope processing plants 
which have the potentied for accidents 
resulting in cleanup costs significantly 
higher than $2 million? 

List of Subjects 

tO CFR Part 30 

Byproduct material. Government 
contracts. Intergovernmental relations. 
Isotopes. Nuclear materials. Penalty. 
Radiation protection. Reporting and 
recordkeeping requirements. 

to CFR Part 40 

Government contracts, Hazardous 
materials—transportation. Nuclear 
materials. Penalty. Reporting ond 
recordkeeping requirements. Source, 
material. Uranium. 

WCFRPurt Bt 

Low-level waste. Nuclear materials. 
Penalty. Waste treatment and disposal. 

10 CFR Pari 70 

1 lazardous materials-transportation. 
Nuclear materials. Packaging und 
containers, Penalty, Radiation 
protection. Reporting and recordkeeping 
requirements. Scientific equipment. 
Security measures. Special nuclear 
material. 

10 CFR l\irt 72 

Manpower training programs, Nuclear 
materials. Occupational safety and 
health. Security measures. Spent fuel. 
Reporting and recordkeeping 
requirements. 

The authority citation for this 
document is: 

Authority: Sec 161. Pub. L 83-703. 68 
Stat. 941 xv amended (42 U.S.C 2201). 

Dated nt Washington. D C. this 4th day of 
|une. 19B5 


For the Nuclear Regulatory Commission. 
Samuel). Chilk. 

Secretary of the Commission. 

|KR Doc. 85-13773 Filed 8-8-85, 8:45 am) 
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FEDERAL DEPOSIT INSURANCE 
CORPORATION 

12 CFR Part 332 

Powers Inconsistent With Purposes of 
Federal Deposit Insurance Law; 

Hearing on Proposed Regulations 

agency: Federal Deposit Insurance 
Corporation f‘FDIC"). 
action: Notice of Public Hearing on 
Proposed Amendment to Agency 
Regulations. 

summary: This Notice seU forth the 
time and oilier particulars concerning a 
public hearing on proposed amendments 
of Part 332 (Powers Inconsistent with 
Purposes of Federal Deposit Insurance 
Law) of the FD1C regulations. The 
proposed amendments of Part 332 are 
set out as a Notice of Proposed 
Rulemaking elsewhere in today's 
Federal Register. 

DATE: Friday. July 12.1985, 9:00 a.m.-&00 
p.m. 

aooress: Written requests to 
participate must be mailed to Hoyle L 
Robinson. Executive Secretary, Room 
6108. Federal Deposit Insurance 
Corporation. 55017th Street. NW.. 
Washington. D.C. or hand delivered to 
the same address between the hours of 
&00 a m. and 5:00 p.m. Monday through 
Friday. 

Hearing location: The FDIC's Board of 
Directors room. 6th floor. Federal 
Deposit Insurance Corporation, 55017th 
Street. NW., Washington D C. 20429. 

Copies of the Notice of Proposed 
Rulemaking can be obtained upon 
request from the FDIC Corporate 
Communications Office. (202-389-4221). 
Room 6061, Federal Deposit Insurance 
Corporation. 550 17th Street, NW., 
Washington DC 20429. 

FOR FURTHER INFORMATION CONTACT: 

Pamela E.F. LeCren. Senior Attorney, 
Legal Division, (202-389-4171), Robert E. 
Feldman Attorney. Legal Division (202- 
389-1171). or Margaret M. Olsen. Deputy 
Executive Secretary. (202-389-4446). 
Federal Deposit Insurance Corporation. 
550 17th Street. NW., Washington D.C. 
20429. 

SUPPLEMENTARY INFORMATION: On 

November 26,1984, the Board of 
Directors of the FDIC adopted for 
publication a proposed amendment to 
Part 332 of the FDlCs regulations (12 
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CFR Part 332). (See 49 FR 48552 (Dec. 13. 
1984)). The proposal, which was 
published for a 60-day comment period 
ending on February 11.1985. among 
other things, would have amended Part 
332 of FDIC’s regulations to prohibit any 
insured bank (including insured 
nonmember banks, stale banks that are 
members of the Federal Reserve System, 
national banks, insured branches of 
foreign banks, and federally chartered 
savings banks insured by the FDIC) 
from directly engaging in the following 
activities: underwriting of insurance, 
reinsurance, underwriting or developing 
real estate, insuring, guaranteeing, or 
certifying tides to real estate, 
guaranteeing or becoming surety upon 
the obligations of others, insuring the 
fidelity of others, or engaging in a surety 
business. These activities would have 
been permitted, however, through a 
bona fide subsidiary of the insured 
bank. In addition, certain restrictions on 
extensions of credit and other 
transactions between the insured bank 
and its subsidiary were proposed. 
Additionally, the proposal would have 
placed certain restrictions on Hie 
affiliation of an insured bank with any 
company that conducted any of the 
prohibited activities. Lastly the proposal 
would have placed restrictions on 
proposed banks that provide electronic 
data processing services to persons or 
companies other than banks, insured 
banks that act as agent or broker for the 
sale of insurance, real estate, or 
securities, and insured banks that 
provide travel agency services. 

On June 3.1985 the Board of Directors 
adopted a revised proposed amendment 
to Part 332 to be published for an 
additional 45 days public comment. The 
basic features of the revised proposal 
are: (1) A prohibition on any insured 
bank conducting insurance 
underwriting, real estate development, 
or acting as a guarantor or surety upon 
the obligations of others. (2) a 
requirement that any subsidiary of an 
insured bank that conducts such 
activities must meet the criteria for a 
bona fide subsidiary set out in the 
regulation, (3) 60 days advance notice to 
the FDIC of intent to invest in any such 
subsidiary or to become affiliated with 
any company that engages in such 
activities. (4) certain restrictions on the 
affiliation of an insured bank with any 
company that engages in any of the 
prohibited activities. (5) certain 
restrictions on extensions of credit and 
other transactions between insured 
banks and their subsidiaries or affiliates 
that engage in prohibited activities. (6) 
with certain exceptions, a one year 
compliance period for'banks that, prior 


to the date of the publication of the 
revised proposal in the Federal Register, 
established or acquired a subsidiary, or 
became affiliated with a company, that 
engages in the prohibited activities. (7) a 
one year compliance period for any 
insured bank that, as of the date of 
publication of the proposal in the 
Federal Register, is directly engaging in 
prohibited activities except that any 
ongoing real estate development may be 
completed. (8) permissible in-house real 
estate development up to a certain 
ceiling. (9) if certain conditions are met. 
life insurance may be underwritten 
through a department of the bank. (10) 
an insured bank's direct investment in a 
subsidiary that engages In prohibited 
activities will not be counted toward the 
bank's consolidated capital, and (11) 
waiver by the Board of Directors of all 
or any portion of the regulations when it 
is deemed necessary and in the public 
interest to do so. In addition, the 
provision of the regulation which would 
have addressed data processing by 
insured banks, insurance, real estate, 
and securities agency or brokerage 
activities, and travel agency activities 
has been dropped 

The Board of Directors at its June 3. 
1985 meeting voted to hold a one day 
public hearing on the revised proposal 
at which representatives of the Board of 
Directors to be appointed by the 
Director of the Division of Bank 
Supervision and the General Counsel 
would receive the oral comments of any 
interested persons on the proposed 
amendments to Part 332. Participants 
are invited to address all or any portion 
of the revised proposed regulation. In 
addition, the FTDIC specifically invites 
testimony and written submissions, 
studies, and analyses with regard to the 
following: 

(1) The safety or soundness 
implications raised by the participation 
of insured banks in real estate 
development and/or insurance 
underwriting; 

(2) The effect and propriety of 
prohibiting insured banks from 
conducting insurance underwriting or 
real estate development (in-house or 
through a subsidiary) unless the bank 
has adequate capital as defined in 

S 325.3 of the FDIC'a regulations; 

(3) What protections, if any. are 
appropriate if an insured bank conducts 
real estate development and/or 
insurance underwriting in-house or 
through a subsidiary or is affiliated with 
a company that engages in such 
activities; 

(4) Analyses of the experience of 
individual banks that are presently 
directly or indirectly engaging in real 


estate development and/or insurance 
underwriting or have in the past directly 
or indirectly engaged in real estate 
development and/or insurance 
underwriting; 

(5) Whether the ceilings imposed on 
in-house real estate development are too 
high or too low; and 

(0) Whether the definition of real 
estate development should contain 
additional exclusions. 

Persons wishing to participate in the 
hearing should send a written request to 
participate to Hoyle L Robinson. 
Executive Secretary, room 6108, Federal 
Deposit Insurance Corporation, 550 17th 
Street, NW., Washington. D.C. 20429. 
Requests may be hand delivered 
between the hours of 9:00 a m. and 5:00 
p.m. Monday through Friday. All 
requests will be time- and date-stamped 
upon receipt and oral presentations will 
be scheduled in the order in which 
requests are received. Participants will 
be limited to a ten minute oral 
presentation and will be advised in 
writing of the time scheduled for ihcir 
presentation. All requests to participate 
must be received no later than the dose 
of business Monday, July 8,1985. This 
requirement is necessary so that the 
hearing officers may adjust their 
schedules accordingly and so that 
alternative arrangements for the heanng 
may be made if more persons are 
expected to attend than the Board of 
Directors room will accommodate. This 
requirement will also provide sufficient 
time to acknowledge receipt of the 
notices and inform participants of 
scheduling. 

By Order of the Board of Directors this 3rd 
day of June. 1985. 

Hoyle L Robinson, 

Executi ve Secretary. * 

(FR Doc. 85-13658 Filed 8-6-85; 8 45 am| 

SILUNQ COOC S714-01-41 


12 CFR Part 332 

Powers Inconsistent With Purposes of 
Federal Deposit Insurance Law 

agency: Federal Deposit Insurance 

Corporation (“FDIC"). 

action: Notice of proposed rulemaking. 

summary: The FDIC is proposing to 
amend Part 332 of its regulations to: (1) 
Subject to certain exceptions, prohibit 
any insured bank (including insured 
nonmember banks, national banks, state 
banks that are members of the Federal 
Reserve System, insured branches of 
foreign banks, and federally chartered 
savings banks insured by FDIC) from 
directly engaging in the following: 
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tindt rwriting insurance, developing real 
rstute, reinsurance, guaranteeing or 
kcoming surety upon the obligations of 
others, insuring the fidelity of others, or 
engaging in a surety business. (2) require* 
any subsidiary of an insured bank that 
cor. ducts any of the prohibited activities 
to meet the criteria for a bona fide 
buhsidiary set out in the regulation. (3) 
req uire notice to the FDJC of intent to 
invest in any such subsidiary or become 
afftiuted with any company that engages 
m such activities. (4) place certain 
restrictions on the affiliation of an 
insured bank with a company that 
engages in any of the prohibited 
activities. (5) place certain restrictions 
o:t extensions of credit and other 
transactions between insured banks and 
their subsidiaries or affiliates that 
engage in any of the prohibited 
activities, (6) require all insured banks 
that prior to the publication of this 
proposal established or acquired a 
wtauiiaiy or became affliated with a 
ami pa ny that engages in the prohibited 
acta dies to conform to the regulation 
(with certain exceptions) within one 
jcui from the effective date of the 
relation. (7) require any insured bank 
th<d <48 of the publication date of the 
proposal is directly engaging in any of 
the prohibited activities to conform to 
thi regulation within one year of the 
effective date of the regulation with the 
exn-ption that ongoing real estate 
(lrvi lopments may be completed, and 
|8) exclude a bank’s direct investment in 
a subsidiary that engages in prohibited 
activities from the banks consolidated 
capital. 

date: Comments must be received by 
My 22. 1985. 

address: Send comments to Hoyle L 
Rolunson. Executive Secretary. Federal 
Ik posit Insurance Corporation, 550 17th 
Street. NW„ Washington. D.C. 20429. 

Con meats may be hand delivered to 
and reviewed in Room 6108 between the 
bours of &30 am and 5:00 pm. 

*0R FURTHER INFORMATION CONTACT: 

I\iriieltt EE. LeCren. Senior Attorney, 
lAgal Division. (202) 389-4171. Robert E 
Kddmia. Attorney. Legal Division. (202) 
.VS-4171. or Ken A. Quincy. 

Examination Specialist. Planning and 
Pru^ram Development Brandi. Division 
of B.tnk Supervision. |2Q2) 389-4141. 550 
Ml Street NW., Washington. D.C. 

20429. 

^PLEMCMTARY INFORMATION: On 

Nm l ruber 26.1984 the Board of 
Erectors of the FDIC adopted a Notice 
of Proposed Rulemaking soliciting 
cormnent on a proposed regulation 
£ ’ - • rung the direct and indirect 
toYr!vement of insured banks in real 
brokerage and underwriting. 


insurance brokerage and underwriting, 
data processing for third parties, travel 
agency activities, and other financially 
related services (49 FR 48552 December 
13.1984). The notice set forth a proposed 
amendment to Part 332 of the FDICs 
regulations ("Powers Inconsistent with 
the Purposes of Federal Deposit 
Insurance Law”). In brief, that proposal 
would have: (1) Prohibited any insured 
bank (including insured nonmember 
banks, national banks, state banks that 
are members of the Federal Reserve 
System, insured branches of foreign 
banks, and federally-chartered savings 
banks insured by the FDIC) from 
directly engaging in insurance 
underwriting, underwriting or 
developing real estate, reinsurance, 
insuring, guaranteeing, or certifying title 
to real estate, guaranteeing or becoming 
surety u|>on the obligations of others, 
insuring the fidelity' of others, or 
engaging in a surety business, (2) 
required any subsidiary of an insured 
bank that conducts any of these 
activities to meet the criteria for a bona 
fide subsidiary set out in the regulation. 
(3) required notice to the FDIC of intent 
to invest in any such subsidiary. (4) 
placed certain restrictions on the 
affiliation of an insured bank with a 
company that engages In any of the 
prohibited activities. (5) placed certain 
restrictions on extensions of credit and 
other transactions between insured 
banks and their subsidiaries or affiliates 
that engage in any of the prohibited 
activities. (6) required all insured banks 
that established or acquired a 
subsidiary or became affiliated with a 
company that engages in the prohibited 
activities prior to the effective date of 
the regulation to conform thereto within 
one year. (7) required any insured bank 
that as of the effective date of the 
regulation was directly engaging in any 
of the prohibited activities to conform to 
the regulation within two years, and (8) 
placed certain restrictions on insured 
banks that provided electronic data 
processing (EDP) services to persons or 
companies other than banks, or acted as 
agent or broker for insurance, reel 
estate, securities, or travel services. 

In proposing this regulation the FDIC 
acknowledged that the environment in 
which insured banks function is rapidly 
changing and that traditional boundaries 
separating "banking" from other 
“financial serv ices' and from 
“commerce" are beginning to erode. The 
FDIC specifically noted in the preamble 
of the prior Federal Register notice the 
ever- increasing number of cross¬ 
industry acquisitions: the wide array of 
commercial enterprises affiliating with 
lianks ns a result of the "loophole" in 


the Bank Holding Company Act which 
permits the phenomenon of the nonbank 
bank: the expansion by banks into new 
product markets: and the changes in 
state law authorizing banks to engage 
directly, or indirectly through 
subsidiaries, in activ ities heretofore not 
open to banks. As stated in the prior 
notice, the FDIC monitors developments 
in the banking industry and related 
changes in state law in order to assess 
the potential impact on bank safety and 
soundness and on the deposit insurance 
system. 

The proposed regulation was 
published for a 60-day comment period 
which dosed on February 11,1985. Five 
hundred seventeen comments were 
received ov er the comment period. An 
overall summary of comments is set 
forth below. Upon consideration of the 
comments, the FDIC has determined to 
issue a revised proposed regulation for 
further comment Tlie FDIC has also 
determined to hold a one-day public 
hearing on the proposal the details of 
which are set forth in a notice of hearing 
published elsewhere in today's Federal 
Register. 

Comments Addressing Insurance 
Activities (Brokerage and Underwriting) 

The FDIC received a total of 81 
comments that addressed whether 
insured banks should be permitted to 
directly or indirectly engage in 
insurance activities. The majority of the 
comments addressing this issue were 
from insurance agents, insurance trade 
associations, or insurance companies. 
The majority of these comments were 
opposed to any bank entry into any 
aspect of the insurance industry. The 
concerns of this group related to: 
express or implicit tying arrangements; 
potential conflicts of interest inherent in 
banks conducting insurance activities: 
potential slackening of credit standards 
in reliance on insurance issued by a 
bank's subsidiary: and banks having an 
unfair competitive advantage due to 
their status as grantors of credit. 

A significant minority of comments 
addressing insurance activities 
(approximately 2CHfc) were from banking 
organizations. While a few banks 
expressed concerns similar to the ones 
noted above, most banks supported 
bank involvement in insurance 
activities. These banks indicated that 
they have engaged in such activities (as 
permitted by state law) and. in their 
experience, insnrance activities have 
not created any safety end soundness 
problems. Supporters of bank insurance 
activities were nonetheless critical of 
the proposed regulation for the following 
reasons: (1) The regulation would 









23966 


Federal Rogister / Vol. 50, No. 110 / Friday. June 7. 1985 / Proposed Rules 


disrupt established activities that have 
been safely conducted over a number of 
years; (2) insurance powers have 
generally not been abused nor have 
supervisory concerns been raised to 
warrant a broad, restrictive regulation; 
and (3) compliance with the regulation 
would generally increase costs to the 
consumer. 

Comments Addressing Real Estate 
Activities (Brokerage and Development) 

The FDIC received approximately 300 
comments addressing bank real estate 
development activities. These comment 
letters exhibited a pattern similar to that 
noted above for insurance activities. 
That is. realty companies and related 
trade associations opposed any bank 
entry into real estate activities. The 
concerns of this group were: (1) Express 
or Implicit tying arrangements: (2) 
potential conflicts of interest inherent in 
banks conducting real estate activities; 
and (3) banks would have an unfair 
competitive advantage because they are 
grantors of credit and have tax 
advantages not available to independent 
real estate firms. These comments did, 
however, support the bona fide 
subsidiary requirement; placing 
limitations on the volume of business 
financed by the parent bank; 
establishing a prohibition on joint 
advertising; prohibiting the use of bank 
customer information for the purpose of 
soliciting real estate business; and 
requiring separate accounting and 
recordkeeping. One national association 
did generally support the proposed 
regulation (especially the bona fide 
subsidiary requirement) us preferable to 
the patchwork of state laws that 
currently govern bank real estate 
investment activities. 

The comments received from banks 
were supportive of bank involvement in 
real estate activities, but critical of the 
proposed regulation. Banks that have 
historically had real estate powers or 
that recently obtained such powers were 
particularly critical of the bona fide 
subsidiary requirement as an expensive 
form of organization and as actually 
weakening the bank's control over real 
estate activities. Many comments felt 
that the existing limitations in state 
authorizing statutes were sufficient to 
control any risk to the institution. These 
comments cited the historical lack of 
safety and soundness problems 
associated with bank real estate 
activities as an argument against a 
broad regulation and argued that in any 
event, the FDIC has adequate 
enforcement powers to deal with 
potential problems on a case-by-case 
basis. 


Comments Addressing Travel Agency 
Activities 

The FDIC received 144 comment 
letters from travel agencies or related 
organizations opposing any bank 
involvement in travel agency activities. 
The concerns of these comments were: 
(1) Bank travel agencies have a 
competitive cost advantage due to any 
funding received from the bank; (2) bank 
travel agency customers may 
erroneously assume deposit insurance 
affords some additional protection in the 
purchase of tickets; (3) travel agency 
activities are not incidental to the 
conduct of a banking business; and (4) 
travel agency activities may have a 
potential negative impact on banks. 

Comments Addressing Electronic Data 
Processing Services 

The FDIC received one comment letter 
addressing banks providing electronic 
data processing services. The comment 
indicated that although there are no 
safety and soundness considerations 
regarding such services, a prohibition on 
tie-ins would be reasonable. The 
comment objected to the requirement in 
proposed $ 332.8 concerning the 
remission of commissions to the bank. 

Alternative Approaches 

In addition to the comments discussed 
above, the FDIC received many 
comments suggesting alternatives to the 
proposed regulation. Dropping the rule 
in its entirety was one alternative 
proposed by those who perceived the 
rule to encourage banks to enter into 
unfamiliar areas which would not only 
jeopardize bank safety but would, in 
some cases, result in unfair competition. 
The FDIC cannot emphasize enough that 
neither the original proposal nor the 
revised proposal is in any way an 
authorization for banks to enter into the 
activities at issue. Nor is the regulation 
properly characterized as an attempt to 
encourage banks to do so. The proposal 
is simply a recognition that the authority 
granted insured banks by their 
respective chartering authorities may 
create a need for the FDIC to establish 
appropriate safety and soundness 
limitations to govern the exercise of 
those powers. 

Several comments suggested that the 
FDIC calculate insurance assessments 
on a risk-related basis in lieu of 
adopting the proposal. The FDIC has for 
some time favored implementation of an 
insurance assessment system based on 
risk. However, the current system for 
assessing all insured banks equally on a 
straight percentage basis was 
established by Congress and can only 
be changed by legislation. (It should be 


noted that the FDIC has sought 
legislation which will permit risk^reldted 
assessment, see 5. 760 and H.R. 1633 J 

Other comments requested that the 
FDIC not act on the proposal but let 
Congress resolve the issues involved 
Congress can. of course, adopt the 
course it deems best for the nations 
banks. Until such time as Congress 
directs otherwise, however, the FDIC is 
bound to enforce the provisions of the 
Federal Deposit Insurance Act relating 
to safety and soundness and those 
provisions relating to the protection of 
the deposit insurance fund in the way it 
deems be9t through its accumulated 
expertise. 

Still other comments urged the FDIC 
to rely on its cease-and-dcsist authority 
to address problem situations on a case' 
by-case basis rather than adopting a 
regulation that would be generally 
applicable to all banks. The FDIC fully 
intends to utilize its section 8 authority 
whenever appropriate on an individual 
enforcement basis. As discussed more 
fully below, however, in view of among 
other things, the nature of the activities 
involved and the related risks to the 
functioning of the deposit insurance 
system, the FDIC has determined that it 
is appropriate to establish standards by 
way of regulation designed to prevent 
problem situations before they occur 

Some comments while agreeing that 
there is a need for the FDIC to address 
the risks presented by the activities 
covered by the regulation, urged the 
FDIC to adopt guidelines rather than a 
formal regulation. The FDIC has rejected 
that suggestion as well; the abuses that 
the FDIC is seeking to have banks avoid 
and the related safety and soundness 
and deposit insurance concerns are of 
sufficient magnitude that a binding 
regulation establishing enforceable 
standards is appropriate. Additional 
comments suggested that the FDIC 
follow the approach adopted by the 
Federal Home Loan Bank Board 
(''FHLBB") in its recently issued 
regulation governing the direct 
investment powers of institutions 
insured by the Federal Savings and Loan 
Insurance Corporation (••FSUC”). If 
authorized by applicable law. FHLBB 
regulated institutions are permitted 
thereunder to exercise certain 
investment powers to a threshold 
amount which may be exceeded with 
FSUCs prior approval. Presumably 
these comments favor such an approach 
as it seems to be more flexible than the 
FDIC's original proposal. As described 
below, the FDIC's revised proposal 
permits insured banks, where authorized 
under applicable law, to (1) engage 
directly in real estate development up to 
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tht* limits contained in § 332.3(b)(2)(i). 

(2) underwrite life insurance and 
annuities pursuant to the conditions 
contained in S 332.3(c)(2)U). and (3) 
issue guarantees and act a9 surety 
pursuant to $ 332.3(a)(2)(i). By permitting 
FDIC-insured bonks to conduct these 
activities in-house, the FDIC is 
proposing an approach analogous in 
some respects to that recently adopted 
by the FHLBB. 

Statutory Authority 

Many of the comments asserted that 
the application of the proposed 
regulation to>all insured banks exceeded 
the FDIC’s statutory authority. 

Generally, the comments fell into two 
groups: (1) Those contemplating that the 
application of the proposed rule to state- 
chartered institutions is an undue 
infringement on the regulatory power of 
the slates under the dual banking 
system* and (2) those contemplating the 
application of certain aspects of the 
proposal to insured banks other than 
insured state nonmember banks is an 
infringement upon the regulation of 
national banks by the Comptroller of the 
Currency, state member banks and bank 
holding companies by the Board of 
Governors of the Federal Reserve 
System, and federal savings banks by 
the Federal Home Loan Bank Board. 

The FDIC has reviewed and 
considered all of Ihese comments and 
after doing so continues to believe that 
thr proposed rule is within the FDlC‘s 
authority. The FDIC has broad general 
authority to issue regulations *'as it may 
deem necessary to carry out the 
provisions of the (Federal Deposit 
insurance Act) or of any other law 
which it has the responsibility of 
administering or enforcing * * *’* 12 
U.S.C. 1819 Tenth. It is settled that 
binding legislative-type rules based on 
general rulemaking authority may be 
issued so long as the rules ore 
reasonably related to the purposes of 
the enabling legislation containing the 
general rulemaking authority. Mourning 
v Family Publications Services. 411 LI.S. 
336. 369 (1973) (quoting Thorpe v. 

Housing Authority of the City of 
Durham, 393 U.S. 268. 280-281 (1969)). 

Desgjto criticism to the contrary, the 
proposed regulation does not strain to 
further a purpose of the Federal Deposit 
Insurance Act ("FDI Act"). On the 
contrary, one need look no further than 
Ihe preamble of the legislation placing 
federal deposit insurance on n 
permanent basis to discover the nexus 
between the proposed rule and the FD! 
Act. The preamble states that the 
Banking Act of 1935 was "|t|o provide 
fur the sound, effective, and 
uninterrupted operation of the banking 


system.Pub. L. No. 74-305. 49 Stat. 

684 (1935). The clear goal of the FDl Act 
as demonstrated by the express 
language of the statute and its 
legislative history is to protect the safety 
and soundness of insured banks. The 
ability of a federal bank regulatory 
agency to make, based on general 
rulemaking authority* regulations in 
harmony with safety and soundness 
concerns was judicially recognized long 
ago. Continental Bank and Trust 
Company v. Woodall, 239 F.2d 707, 710 
(10th Cir.J, cert denied. 353 U.S. 909 
(1957). Inextricably connected therewith 
is the safety and soundness of the 
deposit insurance fund. Federal Deposit 
Insurance Corporation v. Citizens State 
Bank. 130 F.2d 102.104 n.8 (8th Cir. 

1942). and the FDICs authority to 
protect the fund. Section lt(f) of the FDI 
Act is a Congressional mandate that 
FDIC pay insured deposits whenever a 
bank is closed "on account of inability 
to meet the demands of its depositors.** 
12 U.S.C. 1821(f). The FDIC. therefore, 
must preserve the solvency of the 
insurance fund in order to fulfill its 
mandate when called upon. 

Even more importantly, the FDIC 
"protects the medium of payment from 
disruption caused by bank failure." H.R. 
Rep. No. 1792. 88th Cong.. 2d Sosa. 3 
(1964). The recent failure of a state 
deposit guarantee fund to preserve 
public confidence in itself clearly 
demonstrates that financial havoc can 
result from the loss of public confidence. 
In order to preserve public confidence in 
the banking system on a national scale* 
it is clear that the FDIC must protect the 
insurance fund. The Senate Committee 
on Banking and Currency has 
recognized that the FDICs supervisory 
responsibilities do in fact relate to 
actions having **a direct bearing on its 
role as insurer." S. Rep. No. 1821, 86th 
Cong., 2d Sess. 3 (1960). The Board of 
Directors has determined that this 
proposed regulation relates directly to 
the FDICs role as insurer, and that it 
will help preserve public confidence in 
the banking system. Furthermore, the 
FDICs interpretation of its own statute 
is entitled to great weight. / ones v. FDIC. 
748 F.2d 1400,1404 (10th Cir. 1984) 

(citing Ford Motor Credit Co. v. 
Milhollin, 444 U.S. 555. 557 (I960)); see 
also FDIC v. European American Bank 
& Trust Co.. 578 F. Supp. 950 (S.D.N.Y. 
1983). This deference is particularly 
appropriate in defining unsafe and 
unsound banking practices since the 
courts have recognized that **(o|ne of the 
purposes of the banking acts is clearly 
to commit the progressive definition and 
eradication of such practices to the 
expertise of the appropriate regulatory 


agencies.'* Groos National Bank v. 
Comptroller of the Currency. 573 F.2d « 
889. 897 (5th Cir. 1978); First Notional 
Bank of LaMarque v. Smith. 610 F.2d 
1258* 1265 (5th Cir. 1980). 

In addition to the FDICs general 
rulemaking authority, the FDIC in taking 
this action is relying upon sections 8(a) 
and 6 of the FDI Act. Section 8(a) of the 
FDI Act provides that the FDIC may 
involuntarily terminate the deposit 
insurance of any insured bank which 
has engaged or is engaging in unsafe or 
unsound practices or is in an unsafe or 
unsound condition. 12 U.S.C. 1818(a). 

Section 6 sets forth six safety and 
soundness concerns 1 which must be 
satisfied in order for deposit insurance 
to be granted. 1 (12 U.S.C. 1816). 
Specifically, section 8 requires the FDIC 
to consider "whether or not (the bank's] 
corporate powers are consistent with 
the purposes of this Act." Therefore, 
while it may be clear that a bank’s 
powers are conferred by its chartering 
authority, there can be no doubt that the 
FDIC is required by the FDI Act to 
consider fully whether or not those 
powers are consistent with the FDI Act 
and that it is the role of the FDIC to 
define those purposes. 

The FDIC has the authority to 
promulgate regulations pursuant to 
sections 8(a) and 6 that are reasonably 
connected to furthering bank safety and 
soundness and preserving the insurance 
fund. See Mourning, supra. The fact that 
section 8(a) literally deals with a 
particular type of processing is no bar to 
relying on that provision of the FDI Act 
as authority for the proposed regulation. 


' Those concern* are as following: The financial 
history and condition of the bank, the adequacy of 
it* capital structure. it* future earnignt prospect*, 
the general character of it* management, the 
convenience and need* of the community to be 
served by the bank, and whether or not it* 
corporate power* are consistent with the purpose* 
of tha Act. 

•Sevrral comment* noted that deposit Insurance 
Is Automatic for national bank* (when commencing 
business) and slate member banks (when becoming 
a member of the Federal Reserv e System) upon 
certification by the Comptroller and the FRB. 
respectively, of satisfaction with the factors 
enumerated in section 8* 12 U S C 1814(b) These 
comments argued that, therefore, any concema 
FDIC might have about the factor* in aedion 6 art 
limited to insured state nonmember bank*. The 
certifications made by the Comptroller and the FKB, 
however, must comport with the standards of 
analysis adopted for the six factor by the FDIC The 
former two agencies cannot establish the standards 
to be followed in section 8 but. rather, must adhere 
to those established by the FDIC. That this could 
not be otherwise is clear because the FDIC bears 
the insurance risk. Additionally, under section 6(ak 
the FDIC can terminate the deposit Insurance of any 
insured bank in an unsafe and unsound condition. It 
would be self-defeating for the Comptroller and the 
FRB to apply standards to the certification process 
unacceptable to the FDIC as the FDIC would merely 
step in and terminate insurance. 
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Any analysis of authority rests only on 
the reasonableness with which the 
regulation furthers the purposes of 
sections 8(a) and & The regulation 
accomplishes this by decreasing the 
need for involuntary termination 
proceedings against banks engaged in 
the activities prohibited thereunder, Le*. 
activities that would violate the 
standards of section 6 and jeopardize 
the deposit insurance fund. This 
preventive approach to ensuring safety 
and soundness and preserving the fund 
has a reasonable nexus with FUICs 
general rulemaking authority and the 
stated purposes of the FD! Act. 

The FDIC cannot be expected to 
proceed solely on a case by case basis. 
Cf. Independent Bankers Association v. 
thimann. 613 F.2d 1164, 11139 (D.C. Cir. 
1979), cert. denied. 449 U.S. 823 (1980) 

|Comptroller entitled to accomplish lus 
regulatory responsibilities over unsafe 
and unsound practices by rules as well 
by cease-and-desist proceedings). The 
FDIC must have the ability M to forewarn 
by specifying and clarifying the nature 
• and scope of [its) concerns* in order to 
“minimize the necessity for recurrent 
and costly investigation into the 
conduct* of insured banks. Id. The FD 1C 
has the right to choose between 
rulemaking and adjudication in 
eradicating unsafe and unsound banking 
practices that threaten the viability of 
the deposit insurance fund Although 
several cornents asserted that the FDIC 
could not promulgate regulations based 
on section 8(a), no comment has 
mentioned any compelling evidence— 
nor is there anything compelling in the 
FDI Act or its legislative history—that 
would limit the FDICs power to its 
enforcement function or prevent the 
FDIC from making that function more 
effective through rulemaking. The FDI 
Act establishes the FDIC as an 
administrative agency, not solely as an 
administrative court passing on whether 
to terminate insurance. Congress gave 
the FDIC extensive powers of inquiry 
and investigation {see 12 U.S.C. 1820(b). 
(cj and the power to publish reports of 
insured bank noncompliance with FDIC 
recommendations, id. 1828(0. as well as 
the power to terminate insurance). It is 
therefore plain that Congress did not 
wish to limit the FDIC to a judicial 
method of legal administration by 
precluding preventive measures other 
than enforcement proceedings. 

The FDICs authority is also supported 
by considerations of fairness and 
practicality. See National Petroleum 
He fillers Association v. Federal Trade 
Commission. 482 F\2d 672, 683 (D.C. Cir. 
1973), cert denied. 415 U.S. 951 (1974). 
This seminal case held that the Federal 


Trade Commission could police “unfair 
and deceptive* practices through 
rulemaking or through enforcement 
proceedings. The FTCs authority to 
implement its mandate over “unfair and 
deceptive* acts or practices is “closely 
analogous" to a federal banking 
agency's role with respect to unsafe ami 
unsound banking practices. Hcimann. 
613 F.2d at 1169. Rulemaking, according 
to the National Petroleum Refiners 
decision, engenders fairness by putting 
an entire segment of society on notice of 
how the agency will act in the future. 

482 F-2d at 682. It permits the public to 
participate in the process of establishing 
the rule, unlike the adjudicatory process. 
Rulemaking also is practical in that it 
can prevent increased numbers of 
termination proceedings against banks 
encountering difficulties. (The FDICs 
“heavy and profound regulatory 
responsibilities" cannot be disrupted by 
an entirely preventable increase in its 
enforcement caseload. See Investment 
Company Institute v. FDIC 728 F.2d 518. 
528 (D C. Cir. 1984).) 

Some comments argued that the 
exception clause of section 9 'Tenth" of 
the FDI Act which limits the Board of 
Directors* authority to issue regulations 
“to the extent that authority has been 
expressly and exclusively granted to 
any other regulatory agency," 12 U.S.G 
1819 Tenth, removes the authority from 
the FDIC to adopt these regulations. The 
exception clause does not remove the 
FDICs authority to adopt regulations 
with respect to state-chartered bonks 
even if those regulations conflict with 
state laws. Validly promulgated FDIC 
regulations clearly preempt any 9 tate 
law to the contrary. See Fidelity Federal 
sav ings Bank v. de la Cuesta. 458 U.S. 

141 (1962); Conference of State Bank 
Supervisors v. Conover. 710 F.2d 878 
(D.C Cir 1983). In fact the FDIC has 
long prohibited insured state 
nonmember banka from doing a surely 
business, insuring the fidebTy of others, 
insuring, guaranteeing or certifying titles 
to real estate, and guaranteeing or 
becoming surety upon the obtgialions of 
others. 12 CFR Part 332. with respect to 
real estate and insurance activities, the 
FDIC cannot be accused of overriding 
state laws in the many states that do not 
permit such activities. Even in those 
states where such activities are 
permitted, the FDIC is simply 
prescribing procedures for their safe and 
sound conduct which procedures may or 
may not be more restrictive than 
procedures established by state law. For 
example. California-chartered 
commercial banks may have direct real 
estate investments not to exceed the 


total shareholders' equity in the bank 
(Cal. (F in.) Code $ 751-3). 

With respect to national hank:, state 
members banks, federal savings hanks 
and Lsured branches of foreign banks, 
the Board of Directors believes that the 
authority to issue regulations governing 
the safety and soundness of such 
entitlies with a mind toward protecting 
the FDICs paramount interest in th«* 
deposit insurance fund has nowhere 
been expressly and exclusively 
delegated to the Comptroller of the 
Currency, the FRB. or the Federal Horn* 
Loan Bank Board. Nonetheless, the 
proposed regulation does not address 
areas of activity to which the latter 
three agencies have already spoken. 
Currently, national banks and state 
member banks may not engage in real 
estate development, insurance 
underwriting, or reinsurance activities 
By the same token. FDIC-insured federal 
savings banks also may not directly 
engage io such activities except to the 
extent that they were authorized to do 
so under state law prior to their 
conversion to federal charters. See 12 
U.S.C. 1464(i)(5). The FDICs regulation 
of such grandfathered activities is not 
inconsistent with federal law as the 
FDIC has the retained authority, as 
clearly demonstrated above, to prohibit 
unsafe and unsound practices. The 
FDICs proposed regulation does not 
conflict with the recently-issued FHLBtt 
regulation governing the regulation of 
direct investment by FSUC-insured 
institutions because that regulation 
specifically excludes FDIC-insured 
federal savings banks from its scope. (50 
FR 6.912). Although FTfLBB is the 
primary’ regulator of FDIC-insured 
federal savings banks. FDIC paramount 
interest in preserving its insurance fund 
is again a sufficient nexus to give FDIC 
the ability to provide for the safety and 
soundness of such institutions. This is 
especially the case where FHLBB is 
silent on the issue of investment power 
with respect to Federal savings banks 
while imposting safety and soundness 
guidelines on all other FHLBB-reguUt* i 
but F*SIJC-insured, institutions. 

Finally, the proposed regulation's 
provisions on affiliation and on 
restrictions on transaction with tfBfiate* 
do not interfere with the FRB’s 
regulation of bank holding companies 
and their nonbank subsidiaries. Those 
provisions of the proposed rule would 
apply solely to the insured banks in 
furtherance of safe and sound banking 
practices. No regulation of the affiliate 
(/>.. bank holding company or nonbank 
subisdiury) is involved; only the insured 
bank is within the abmit of the 
regulation. 
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Bases for Concern 

Rt-al Estate Development 

The FDIC believes there is a strong 
factual basis for regulating rea! estate 
development activities by insured 
banks. This belief arises from the nature 
or real estate development activities as 
well as from more general distinctions 
that can be made between equity 
investments and lending activities. 

Risk Compariosn of Equity 
Investment vs. Lending . it is more risky 
to make equity investments in any given 
industry than it i9 to make loans to 
individuals or business entities engaged 
in the same types of activities. 
Traditionally, in our economic system, 
investors have been risk takers fully 
aware of the rewards and losses which 
can accrue as a result of their decision. 
Lenders, on the other hand, have 
traditionally made an effort to minimize 
risk While loans can be very risky, they 
are often repaid in full even if a project 
shows no profit or a negative profit. 
Returns to equity investments, however, 
are dependent upon the eventual 
success of a project. A project that does 
not show a profit can result in a total 
loss for the equity holder. Moveover. 
real estate projects offered to financial 
institutions for direct investment are 
likely to be riskier than projects for 


which straight loans are sought, since 
developers will be less willing to share 
the rewards to equity provided by their 
“best** investments. A recent study 
based on a sample of Texas-charatered 
savings and loan institutions lends 
further support to the view that real 
estate equity investments by financial 
institutions generally have greater risk 
than real estate loans. 5 IN recognition of 
the fact that equity investments are 
likely to be riskier than loans, the FDIC 
traditionally has not permitted banks to 
make equity investments. To the extent 
that equity Investments in real estate 
are permitted by state law, the proposal 
would limit a bank's exposure, in the 
aggregate, and with respect to any one 
Investment. 

Cyclical Nature of Real Estate 
Markets. Beyond the general 
distinctions that can be made between 
loans and equity investments, there is 
sufficient evidence of riskiness in real 
estate development itself to warrant 
concern. One needs only to look at the 
current vacancy rates for office building 
(See Chart 1), apartments and 
commercial buildings in major cities 


*J. Crockett, C Fry A P. HorvJtx. Equity 
Participation tn Real Estate by Saving? and Loam: 
Implications for Portability and Risk (University of 
Houtioo 1965). 


across the country to see the risks 
inherent in real estate development 
activities. Downtown Office vacancy 
rates in Houston, Denver. Dallas and 
Los Angeles as of year-end 1984 were 
20.9, 23.7.17.2 and 11.8%. respectively, 
while the suburban vacancy rates in 
these same metropolitan areaB were 
even higher. 4 Apartment vacancy rates 
are up to 20% in Houston. 11.2% in 
Phonex. 9% in Dallas-FL Worth, and 24% 
in Denver. In Oklahama City, apartment 
owners are offering free trips to Hawaii 
in an effort to work off inventory. 1 The 
nationwide mortgage banking firm of 
Lomas ft Nettleton projects that a rental 
oversupply will arrive in Atlanta. 

Austin, Orlando and Tampa within a 
year. The time tag between initial 
construction and the final completion of 
real estate development projects may 
contribute to the cyclical nature of the 
real estates markets since projects often 
are initiated when markets are strong, 
but completed after they have 
weakened. (See Charts 2 and 3 for 
evidence of the cyclical nature of real 
estate markets.) 

BILLING COOL •714-01-M 


•Cold well Banker. Office Building and Real 
Estate Data (1965) 

* How Tax txiws Pushtti Apartment Builders into 

O v e rdrive Bualnes* * Week 124 (May 13,1965). 










Chart 1 

Office Vacancy Rates 
(Oowntown Areas) 
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Chart 2 

Housing Starts 
(thousands of units) 
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The real estate downturn of the mid- 
vro- caused serious distress for many 
financial institutions which were 
atd tors for real estate projects, 
djfii' uities which would have been even 
greMcr had they had equity positions in 
the underlying properties. By March 
t97() at least 32 savings and loan 
associations with aggregate assets of 
$10 billion had service corporations with 
scrini.s real estate problems. Real estate 
losses were contributing factors in the 
failures of five SffeLs with aggregate 
assets of over $700 million during the 
mid 1970s. 

The virtual collapse of the REIT 
industry during this period presented 
sin* *.* r problems for commercial banks 
For the three-year period ending 
Deo mber 31.1977. the 20 largest 
harif ;iig companies had charge-offs on 
loans to REITs in excess of $750 million. 
While there were differences in the 
ow portfolios of the various RETTs in 
ice at this time, in the aggregate 
their most important investment 
CoVjor> was short-term development/ 
construction loans. Many real estate 
developers had difficulty prepaying 
these loans as interest rates rose und 
an-ruction costs steadily increased 
during the m:d-1970s. For RETTs this 
c\ . d cash flow problems and a large 
number of bankruptcies. 

While the financial problems of SfcLs 
#nci REITf during the mid-1970s can be 
p. 't . attributed to the cyclical nature of 
the ri al market, there were several 
f thers reasons for their problems, which 
ht ! p illustrate some of the reasons why 
oon direct bank participation in real 
related activities could increase 
ove-udl bank risk. One major problem, 
highlighted diiring Congressional 
hiring* on the REIT issue, was that 
unrealistic property appraisals were 
tnadr m numerous cases, which resulted 
in kwm to value ratio that were often 
prater than 100 percent.* While fraud 
can he involved in inflated property 
values, inexperience and poor 
Nh ment are more often the underlying 
of problems due to inaccurate real 
^im« appraisals. The appraised value v 
a property should be the present 
^lue of the net cash flow stream. To 
jvst one example of how an 
inaccurate appraisal may arise, if the so 
^ 1M appraised value was based on the 
F*** sellout value, which did not take 
-m ount sales expenses, taxes, etc. 
^ did not bring the cash flow buck to 


/ Estate fmwfwnf Trusts ond the &fvt1 
^ Had and May Be Expected to Hare on 

,v Bar .A tag System Hearings Before the Senate 
an Bonking. Haas tag and Urboa Affairs. 
Vm Cong.. 2d Sru. 207 (UTS) (Weuiaftcr dlt*d a* 
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a present value figure, the appraisal 
could easily be overvalued by 50% or 
more. There are a number of other 
legitimate appraisal methods which may 
create problems ivhen applied in the 
wrong situations. 1 

The FDIC has found numerous cases 
where inapropriate appraisal methods 
have led to large losses for financial 
institutions. This illustrates that the 
inexperienced real estate investor is 
much more apt to run into financial 
difficulty than is the experienced 
investor. Since direct investment in real 
estate is an area in which many banks 
would have to be considered 
inexperienced, pitfalls that arise for the 
experienced real estate investor (due to 
the natural riskiness of the activity) 
would be magnified for banks 
participating in this area. 

Another risk that would be inherent 
for most banks engaged in direct real * 
estate investment i6 that it woutd be 
difficult for banks to diversify their risks 
geographically. This was also pointed 
out during Congressional testimony as a 
factor contributing to the real estate 
problems of depository institutions in 
the mid-1970s. 1 The values of local real 
estate investments are strongly 
correlated, since they are dependent 
upon the same economic factors. Since 
many banks operate within relatively 
small geographic markets, they would 
find it difficult to diversify their risks. 
Bunks that do attempt to diversify these 
risks by obtaining out-of-territory loans 
face a different type of risk due to their 
inexperience in real markets outside 
their own territory. 11 

There are other potential pitfalls that 
await depository institutions as 
relatively new entrants into the equity 
market for real estate. One aspect of 
real estate markets which elevates their 
potential riskiness is the inefficiency 
created by information gaps. While 
millions of active traders and frequent 
transactions keep stock prices near their 
"true" (realizable values, the thinness of 
real estate markets makes them more 
prone to pricing errors. Knowledge 
about a given property is likely to be 
highly specialized and costly to obtain 
because there may be a mere handful of 


1 These Include appraisals toned <m • valuation 
wb<Mi completed and occupied on a fully stabilised 
basU" whro a protect is not completed or fully 
slalnltsedb valuation* based on tales at "typical 
terra*' when aoch typical terms are not carefully 
specified; "in use" valuations *hen a property is out 
of use. and valuations tuts**! on "the highest and 
beat umT. 

• Hearings, supra note 6. at 297. 

'Set Banks W arned to Axotd Risky Roof Estate 
Strips, American Banker. May 2. IttHS at 1. col 2. 
for a vie* on one type of profiteer) that can arise 
from the purchase of aal-of temlory real estate 

bans 


potential buyers having tme interest in a 
property's value at any given time. 
Further, few transactions involving 
similar neighboring properties may him* 
transpired in the recent past so that 
buyers and sellers have little guidance 
as to what prices are "realistic.” 

Locating those who have the best 
information may be difficult, especially 
if the potential buyer (or seller) is not 
familiar with the local real estate 
market, und the high cost of obtaining 
adequate information creates a 
significant probability that uneconomic 
purchases and sales will be made. This 
problem is compounded by the need to 
diversify real estate investments 
geographically for safety purposes. Real 
estate investors must look to markets 
about which they have little first-hand 
knowledge, and this exposes them to the 
information problems just discussed. 

Another safety and soundness 
concern is that real estate investments 
are not liquid. In periods of economic 
distress when cash flow considerations 
arc most likely to necessitate selling the 
asset, it might be particularly difficult to 
liquidate the asset 

Empirical Evidence . A number of 
studies offer additional factual evidence 
of the risks inherent in real estate- 
related activities. These studies utilize 
several methods for examining the risks 
real estate activities pose for banking 
organizations. 1 * One method is to 
compare an activity’s variability of 
earnings and failure rate with those of 
banks. A second method is to look at the 
effect of diversification on a bank 
organization's cash flow. The second 
method accounts for the fact that some 
"risky" activities can actually reduce 
risk by reducing the variability of the 
combined organization’s cash flow. This 
would occur if the "risky" activity 
produced most of its cash flow when 
bank cash flow is weak but produced 
little when a hank's cash flow was 
strong. In such a case the combined cash 
flow would be less variable than either 
of their individual flows. One way to 
examine the diversification effects is to 
look at the level and variance of 
earnings of banking and other activities, 
and then look at the correlation between 
those earnings. Equity investments in 
real estate could reduce bank risk If 
either (1) the earnings from a nonbank 
activity are less volatile than in banking, 
or (2) earnings from the nonbanking 
activity ure negatively correlated with 


*Tbc discussion of mrlhods that can U* used in 
measuring risk it Ukm U»rjHy from L Wall s K 
Euenbeit. Hrsk Considerations in DereguJottnn 
Banking Activities. Federal Reserve Bunk of Atlanta 
Econninir Review 6. 12-13 (May !<J04) 
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those of banking. A bank’s risk could 
increase if its engages in financial 
activities that have more volatile 
earnings than banking and whose 
returns are highly correlated with 
banking. The studies reviewed in the 
following paragraphs discuss measures 
of variability of earnings and correlation 
in examining the risks equity 
investments in real estate may pose to 
banks. While none of the studies alone 
provides conclusive evidence that a 
bank’s real estate equity investment 
activity should be placed in a bona fide 
subsidiary, in the aggregate these 
studies, along with the additional 
evidence presented in this section, 
present a strong case in favor of the 
FDlC’s proposed regulation. 

Wall and Eisenbeis (1984) examined 
annual returns from 1970 to 1980 and 
found that exposure to real estate could 
have posed significant risks to banking 
institutions over this period. n Two types 
of evidence supported this conclusion: 
comparisons of earnings variability 
between banking and real estate-related 
activities, and measures of the 
correlation between annual real estate 
earnings and bank returns. The ratio of 
net income to assets was used to 
measure earnings for both activities, and 
data were drawn from the real estate 
and banking subsidiaries of U.S. bank 
holding companies. Individual holding 
company data were aggregated to obtain 
measures of average industrywide 
earnings for banking and (each of) 
several real estate-related functions. 

The authors used these industrywide 
averages to calculate statistical 
measures of relative risk. 

Table 1.—Risk Measures: Aggregate Bank 
Holding Company Data, 1970-1980 
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Relevant findings from this study are 
summarized in Table 1. The measures of 
earnings variability (‘’coefficients of 
variation") show that five of the six real 
estate activities examined had more 
variable eaming9 than banking over the 
sample period. Moreover, the correlation 
measures ("coefficients of 
determination") show that the earnings 
of all but one real estate function were 
positively and strongly correlated with 
bank returns during the 1970s. This 
suggests that a strong move into real 
estate investments could have 
aggravated the volatility already present 
in a "typical” bank's earnings during 
this period. The combined earnings of 
all individual real estate activities ("All 
Real Estate" in Table 1) were 
significantly more variable than bank 
returns in the sample and showed a 
strongly positive coefficient of 
determination. Such evidence indicates 
that, from 1970 to 1980, even a bank 
whose real estate interests were well- 
diversified by type of activity may not 
have been able to avoid a substantial 
increase in earnings volatility as a result 
of its exposure to real estate. 

Boyd, Hanweck, and Pithyachariyakul 
(1980) also examined rate-of-retum 
variability in real estate and banking. 11 
Two different methods of measuring this 
variability (/.e., standard deviation) 
were used for annual data spanning the 
1971-77 period. The first method 
followed that of most other studies and 
used industrywide average rates of 
return to compute a standard deviation 
statistic for each industry (e.g., real 
estate and banking). A standard 
deviation thus compiled was called an 
"industry statistic." The second method 
initially computed a rate-of return and 
its standard deviation for each 
individual firm. These statistics were 
then pooled into (unweighted) averages 
to derive a measure of the industry’s 
ratc-of-retum variation. Standard 
deviation statistics computed in this 
manner were called "individual firm" 
statistics. 

Both methods used data collected 
from bank holding company 
subsidiaries. Individual firm statistics 
reflected intra-industry (inter-firm) 
variability in rates-of-rctum while 
industry statistics did not. The standard 
deviation of an individual firm’s rate-of- 
retum received no weight in industry 
statistics, because earnings were 
aggregated before any standard 
deviation was computed. Individual firm 


11 Boyd. C Hamvrcl & P. Puhyathanyukul. Bank 
Holding Company lhverification. Proceeding# of a 
Conference on Bunk Structure and Competition. 
Federal Reserve Bsnk of Chicago 10S-121 (1090) 


statistics provided a broader measure of 
risk by incorporating the entire spectrum 
of individual performances and then 
weighting them equally to represent the 
industry’s rate-of-relum variation. 

Both measures employed in this study 
suggest that real estate returns were 
vastly more variable than bank earnings 
over the sample period. Table 2 reveals 
that the "industry” standard deviation 
for real estate returns was 182 times as 
large as the analogous measure of 
variability for bank earnings. Similarly, 
the "individual firm" statistic suggests 
that real estate returns were 62 times 
more variable than bank returns during 
this six-year period. In a separate 
exercise it was shown using "industry” 
data that the correlation coefficient 
between real estate returns and bank 
returns over this period was -f .8322 The 
coefficient constructed from individual 
firm data appeared weakly negative at 
— .1383. While the alternative measures 
disagree as to the diversification 
benefits available from real estate 
investment, the weight of the evidence 
appears to favor a positive correlation 
of returns. At best, the individual firm 
data suggest a weak offsetting of bank 
earnings variability by real estate 
returns, while the industry data indicate 
that the diversification benefits 
available to banks through real estate 
investment were negligible. When these 
findings are combined with Table 2 s 
evidence, the summary statistics 
indicate a strong possibility that real 
estate investment would raise the risk 
exposure of commercial banks. 


Table 2.—Risk Measures: tnoustrv ano 
“Individual Firm” Methods (1971 77 A* 
nual Data) 
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Eisemann (1978) used monthly rate of- 
return data to investigate earnings 
volatility in many different industries .* 
Rates of return were calculated from 
indices of stock market performance and 
thus reflected the investor's point of 
view. Dividends and capital gains rdther 
than corporate profits perse were the 
primary elements in the rate-of-return 


'•P FJwmann. Diversification and the 
Congeneric Bank Holding Company. Journal of 
Bank Research 66-77 (Spring 1976). 
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calculation. Rates of return for 
individual firms were aggregated and 
weighted by the firm's share of the 
industry's market value in order to 
obtain an "industry" rate of return. 
Monthly data from December 1961 to 
December 1968 were compiled for the 
analysis and standard deviations were 
computed on the basis of the aggregate 
(industry) rates of return. 

The results using monthly data 
corroborate the findings of annual 
studies. For banking, the deviation of 
returns was .04578 over the sample 
period, while three real estate-related 
industries showed substantially greater 
earnings variablity: returns to land 
development, leasing, and property 
mnn igement had standard deviations of 
10710. .09060, and .13044, respectively. 
Hence, the average "risk" associated 
with real estate investments was more 
than twice as great as the banking risk 
reflected in monthly standard deviation. 

Sirmans (1984a and 1984b) examined 
the components of risk in a hypothetical 
portfolio which included direct 
investment in real estate. 14 In addition 
to real estate, the assets comprising the 
assumed portfolio included commercial 
loans, fixed and adjustable rate 
mortgages, and Standard and Poor's 500 
Index Fund. Two alternative indices 
wen- used to measure quarterly rates of 
return to real estate. The first index 
reflected net operating income from 
apartments, hotels, shopping centers, 
industrial plants and office buildings 
plus any quarterly changes in the 
appraised values of such properties. The 
alternative measure reflected actual 
market rates of return to a popular real 
estate investment trust (REIT) index 
fund. Rates of return were calculated as 
the ratio of dividends plus capital gains 
to heginning-of-quarter share prices. 
Quarterly yields on the portfolio's other 
assets were also obtained for the sample 
period, 1978:1 to 1984:2. and these were 
used to construct a set of "efficient 
portfolios" for each real estate index. 

(An efficient" portfolio contains the 
unique mix of assets that would have 
maximized expected returns over the 
sample period for a given level of risk 
exposure (standard deviation). The 
efficient set shows one such portfolio for 
each conceivable level of risk. 

This exercise revealed that increases 
in real estate investment would have 
entailed major increases in portfolio risk 

"(.ii Smrums, Deriving a Thrift institution's 
y'rn! Frontier* in Constrained and 
btfconttrutopd Environments. Office of Policy and 
J-rocwttmc KrM'urch. Federal Home Loan Bank 

(Nov. 2S. !9B4a) and Hcestt motion of a Thrift 
* Efficient Frontsrs. Office of Policy and 

Retearch. Federal Home Loan Bank 

(Dec la 1«tSb) 


for a wide range of portfolio 
compositions. For both measures of real 
estate returns, the standard deviation of 
portfolio earnings rose steadily as real 
estate's share of the asset composition 
was increased. Expected returns also 
rose with real estate's share of the 
portfolio, but modem portfolio theory 
suggests that this effect may have been 
due precisely to real estate's greater 
riskiness (as compared to that of 
displaced assets), Because each of the 
real estate indices has different 
deficiencies which could mask the true 
variability in returns, the broad 
agreement of these measures on the 
nature of real estate risk over the 
sample period suggests that volatility 
was clearly present in the rate-of-return 
data of 1978:1 to 1984:2. 

Crockett. Fry and Horvitz (1985) 
interviewed the top management of 
several large Texas S&L's in order to 
examine the nature of risk inherent in 
"typical" real estate ventures which 
have been conducted by these financial 
institutions. 14 While expanded powers 
granted to Texas S&L's have afforded 
them an opportunity to use direct real 
estate investment as a diversification 
tool, the authors did not draw the 
general conclusion that the risk-reducing 
benefits of diversification have been 
fully realized: 

For example, Texas SaL's are mainly 
interested in taking position* where projects 
will be sold and profits will be realized in a 
few years. Over a relatively short horizon, 
many of these projects, which produce little if 
any cash flow and lack liquidity, may be 
unfavorably affected by an increase in 
interest rates (pp. 17-18). 

The inference is that, although recent 
opportunities for financial institutions to 
invest directly in real estate have 
permitted a reduction of risk through 
greater diversification, such powers also 
have been used imprudently to elevate 
risk exposure. This judgment is 
supported by several recent failures of 
thrift institutions which regulators have 
linked to real estate dealings. Even 
without benefit of these latest 
experiences. Crockett, Fry and Horvitz 
were able to detect from interviews that 
operative diversification strategies at 
some financial institutions were 
potentially inadequate to safely 
accommodate real estate investment: 

If thrifts are to become more involved in 
equity investment in real estate, an effort 
should be made to insure that projects are 
chosen not only on the basis of the riskiness 
of the individual investment, but on the basis 
of its contribution to the risk of the portfolio 
as a whole (p. 18). 


“Crockett, Fry k Horvitz. supra note 3. 


On balance, past experience and 
current practice suggest that financial 
institutions frequently lack effective 
internal controls for limiting real estate 
exposure. 

Current Rea/ Estate-Related 
Problems. All of the above-mentioned 
studies suggest that real estate-related 
activities are riskier than a bank's 
traditional activities and could increase 
bank risk. It is worth noting that much of 
this evidence was for a period of time 
(/.&, the 1970s) that was characterized 
by generally high inflation. If anything 
inflation helps to improve the earnings 
prospects of real estate investments 
since land values increase with 
inflation. During the latter part of the 
1970s it is almost certain that inflation 
was responsible for the profitability of 
many real estate ventures. What this 
suggests is that, since a noninfiationary 
environment currently prevails, it may 
not be as easy to obtain profits from real 
estate ventures as it was in the past. 

Indeed the FDIC is currently faced 
with a number of banks with problems 
that are primarily due to real estate 
investments, while these are not equity 
investments, since the large majority of 
FDIC-insured institutions are not 
authorized to engage in direct real estate 
investments, they indicate the problems 
the real estate market is experiencing 
and the greater problems banks may 
incur should they be permitted to make 
equity investments in real estate without 
the protection afforded by a bona fide 
subsidiary and other restrictions put in 
place by the rule. 

In addition to the problems banks are 
experiencing with their real estate 
portfolios, the Federal Home Loan Bank 
Board has indicated that many of the 
savings and loan institutions that it 
insures are experiencing asset-quality 
problems due to equity investments in 
real estate. The FHLBB noted in its final 
rule on regulation of direct investment 
by institutions insured by the Federal 
Savings and Loan Insurance 
Corporation (FSUC) that the recent 
failures of San Marino Savings and Loan 
and Empire Savings and Loan were 
caused primarily by real estate equity 
investments. 50 FR 6912, 6918. The 
FHLBB estimates that its losses as a 
result of these two failures may exceed 
$400 million. 

In an internal memorandum circulated 
December 10,1984 and released to the 
public in connection with its final rule 
on direct investments, the FHLBB 
provided examples of numerous other 
problem institutions that may fail due to 
their direct investments in real estate 
activities. The following example 
presents a typical case. 
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Institution A 

Problem: Funds were u*mi for speculative 
real estate devplnpmifnt ind conalrartion 
loans und condo conversion loans. These 
loans were actually direct investments and 
many were made that exceeded net worth. 
Loans were often funded at 99% of value as 
based upon inflated appraisals and in fad far 
exceeded the actual value of the security 
property. 

Looses: Reappraisals indicate losses of 
over $30m. well in excess of net worth. 

/Vrf worth: Al period of greatest growth, it 
declined from a positive to a substantially 
negative net worth because of poor asset 
quality. 

There have been more recent 
examples of savings and loan 
institutions that are failing or near 
failing due primarily to poor real estate 
investments as reported in the press. To 
illustrate the events of a single week, on 
Monday, April 22,1985 the American 
Banker highlighted the real estate- 
related problems of Shoreline Savings 
Dank In California; while on the same 
day another California S&L with 
problem real estate transactions, 

Beverly Hills Savings and Loan 
Association, was taken over by the 
FHI.B8. The April 23 issue of American 
Banker included an article on the real 
estate loan problems of Coronado 
Federal Savings and Loan Association 
in Kansas. On April 28th. the Wall 
Street Journal described the "high-risk 
real estate development loans" of 
Sunrise Savings and Loan Association 
of Florida, while on the same day the 
New York Times brought attention to 
the real estate losses of Bell Savings and 
Loan Association in San Mateo, 
California. As many articles pointed out. 
real estate losses are expected to spread 
among other SALs because many of 
these troubled thrifts were active sellers 
of participations nationwide. 

A further indication of the concern 
federal bank regulators have regarding 
equity Investments in real estate by 
depository institutions, is that the 
Federal Reserve Board also has 
indicated its support for rules limiting 
direct investment in real estate by 
depository institutions. The Chairman of 
the Federal Reserve, Paul Votcker, 
indicated in a letter to Edwin Gray, 
Chairman of the Federal Home Loan 
Bank Board that: 

The Federal Reserve shares your concern 
about Ike risks the heavy investments in 
certain types of assets Jincluding real estate] 
Imply for depository institutions; our own 
experience supports your evaluation of such 
risks. In addition, our staff concurs with the 
assessment of your stuff about the 
conclusions presented by consultants bin d 
by opponents of the proposed rule: neither 
the facts nor the analysis presented by 
consultants are sufficient to justify the 


finding that real estate and equity investment 
dues not increase the risk of loss to thrift 
institutions. 

The Federal Reserve Board shares your 
view that ultimately the cost of excessive risk 
taking by these institutions must be borne by 
the federal insurance agencies arid the public. 
Wc are currently reviewing steps that might 
be taken to limit such activity within a bank 
holding company system, and we support 
your efforts to impose prudent restraints on 
Investment activity by those state-chartered 
institutions insured by the FSiJC that have 
been granted increasingly broad asset 
powers. 

Limits on Direct Investments in Real 
Estate. Despite these reasons for 
concern, the risk posed to Insured banks 
from real estate investment can be 
controlled by ensuring adequate 
diversification. While geographic 
diversification can reduce a bank’s 
overall exposure, real estate returns in 
different markets are subject to many of 
the same factors. Thus it is appropriate 
to set a limit on a bank's aggregate real 
estate investment. Moreover, the FDIC 
feels that it is more appropriale to 
determine this limit as a percentage of a 
bank's capital than as a percentage of 
total assets, as it is a bank's capital that 
provides a buffer against losses. The 
proposed regulation would thus allow 
banks to engage directly in real estate 
development provided that the bank’s 
equity investment in any one real estate 
development does not exceed 10% of 
primary capital and its total equity 
investment in real estate does not 
exceed 50% of capital. While there is 
some arbitrariness in any specific 
percentage limit, a limit set at 50% of 
primary capital is justifiable, since 
under such a limit a bank’s real estate 
exposure alone could not cause a bank 
to fail. (The FDIC specifically requests 
comments on whether these limits are 
too high or too low.) Under a worst*case 
scenario a bank may lose 50-80% of its 
real estate investment, in which case it 
would not lose more than 25-30*’ of it* 
capital. 

While the benefits of diversification 
are a well understood principle of 
financial theory, a study commissioned 
by the FHIJBBgave additional support to 
this notion as well as to the FDICs view 
that limits arc more appropriately 
expressed as a percentage of capita! 
than as a percentage of assets. An 
outside consulting firm contacted 
persons knowledgeable in the field of 
investment risk analysis who were also 
familiar with the US. thrift industry to 
see whether there was consensus on the 
effect of the FHLBB's proposed 
regulation on the risk to the FKL1C. The 
persons interviewed included 
representatives of insurance rating 
companies, investment banka/brokerage 


houses, lending institutions (banks), 
academia, accounting firms, and fund 
management companies. Of the 21 
respondents, 19 stated that the propose 
limit on aggregate direct investment 
would reduce risk to FSLJC as compar'd 
with no limitations. Moreover, the 
judgment predominating among the 
experts was that the aggregate direct 
investment limit should be tied to net 
w'orth rather than total thrift assets. 1 * 

If a bank wishes to engage in real 
estate dev elopment on a broader scab* 
the FDIC proposal indicates that (1) it 
must do so Indirectly through a bona 
fide subsidiary, and (2) any Investment 
in such a subsidiary will not be counts 
toward the bank's regulatory capital 
The exclusion of a hank's investment as 
part of regulatory capital and the use of 
a bona fide subsidiary as defined in this 
proposal ensure that the bank is 
sufficiently Isolated from risks posed by 
real estate development activities over 
und above the limit set for direct 
investment. While there is always roum 
for abuse and thus some possibility of 
loss to the bank as a result of the 
actions of a subsidiary, corporate law 
makes it quite dear that in the absent v 
of fraud or willful deceit banks and their 
bona fide subsidiaries would be 
separate legal entities, and one wotiM 
not be held liable for the actions of the 
other.” 

Insurance Underwriting 

When looking at the riskiness of b.mk 
involvement in insurance activities it is 
essential to distinguish between 
different types of insurance (particular iy 
between the life/hea!lh and property/ 
casualty sectors) and between 
underwriting and brokerage activities 
Historically banks have had a long 
involvement in insurance brokerage 
activities. As early as 1916 national 
banks were authorised to act as 
insurance brokers in order to ease the 
strain on profit margins for banks 
operating in small towns (with a 
population of SjOQD or less). Such 
activity is quite prevalent to this day. 
generally in Midwestern slates, and il 
has not caused safety and soundne.sK 
problems for banks, insurance 
brokerage activities have been 
repeatedly authorized for banking 
organizations at the federal level under 
the National Banking Act, (he Bank 
Holding Company Act, and reaffirmed 


'* SRI InK t n at Unml t'mxibJc iir%ukjt*vn at **» 
httLBB k> Uuai Duvet InratCnem afSkX* 
ChorfcmdL Fodtixsl tnsuramcm Sabtvgr Amocir?u*A 
DmiRtMf tUSS 

‘’Sonar! Clun I Cou Corpora* Sepomtf n 
us a Toot a4 Bonk Rr^ukityin (Washington. DC 

1983k 
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most recently in the Gam-St Germain 
Depository Institutions Act of 1982. 

B«nk participation in insurance 
underwriting activities has largely been 
confined to life insurance. National 
banks generally are restricted to the 
underwriting and sal 9 of credit life 
insurance. Savings banks in New York. 
Connecticut and Massachusetts have 
engaged in life insurance underwriting 
activities for the past 50 years (in 
Massachusetts, for the past 100 years) 
and ’here is no evidence that safety and 
aoundness concerns have arisen for 
these banks due to their insurance 
activities. With respect to property/ 
casualty insurance, however, banks 
historically have been largely prohibited 
from engaging in such activities. Thus, 
they have no particular expertise in this 
area. 

The limited experience banks have in 
underwriting insurance (other than life 
insurance) is an important factor in the 
FDIC’s belief that these other insurance 
underwriting activities be conducted in 
a separate bona fide subsidiary apart 
from the bank's non-insurance activities. 
It is generally recognized that new 
activities pose greater risks than 
activities in which the participants are 
more experienced. The FD1C has 
observed this with respect to banking as 
newly-chartered banks have higher 
failure rates than do more well- 
established and hence, more 
experienced, banks. 11 

Certainly* insurance underwriting 
must be viewed as an area where banks 
lack expertise, since the nature of the 
activity is very different from traditional 
bank activities. Bankers and insurers 
essentially have different attitudes 
toward risk. Insurance underwriting is 
risk taking and it is assumed that losses 
will materialize in a certain percentage 
of transactions. In banking, credit 
decisions are made with less of an 
expectation that losses will materialize. 
This difference between banking and 
insurance underwriting was noted by 
the Federal Reserve Board in 1974 when 
it denied applications submitted by 
Bunk America Corporation and First 
National City Overseas Investment 
Corporation to engage in general 
insurance underwriting activities 
wmeas through subsidiary 
investments. In denying the applications 
the board noted: 

General Insurance underwriting involves 
munugement of risk qualitatively different 
■not those encountered in ordinary banking 
•nd familiar to bank management It is an 


*1 Novoiml ft L Nejexchleb, Bank Failure *. Why 
There So AfanyTFDlC. Economic Outlook 21-22 


activity that requires a large amount of 
capital and specialized managerial resources. 

Other factors partly responsible for 
the high risk banks will face as new 
entrants to the insurance underwriting 
business are the high startup costs and 
the limited opportunity, even for the 
largest banks, to leverage profitability 
upon their existing customer base. The 
latter factor is particularly relevant in 
the property and casualty field because 
of the individualized nature of the 
insurance product and the differing 
needs of a diversified commercial bank 
clientele. Many banking organizations 
would find it difficult to achieve a 
prudent level of risk diversification if 
they chose to offer only selected 
insurance lines to an existing, localized 
customer base. 

Also, the FDlC's concern about the 
lack of experience banks have in most 
types of insurance underwriting 
activities is heightened given current 
market conditions in the insurance 
industry. Bank entry into property and 
casualty underwriting, for example, 
should logically enhance competition, 
and benefit insurance customers. In the 
current insurance environment, 
however, it would be difficult for a new 
entrant to build the market share 
necessary for prudent diversification 
without engaging in some price cutting. 
Bank entry would not, in and of itself, 
generate any significant volume of new 
property and casualty business and. by 
competing for an existing insurance 
customer base, could serve to lower 
margins for all underwriters. An 
additional danger is that the competition 
for high quality insurance clients could 
become quite intense with the new 
(bank) entrants attracting a relatively 
high proportion of marginal risks and 
subsequently experiencing relatively 
high underwriting losses. 

Presently, the property and casualty 
sector of the insurance industry is 
suffering from a number of problems. 

Net income for property and casualty 
companies in the aggregate has been 
declining since 1980. and is likely to 
show a net loss for 1984. Underwriting 
losses have been incurred annually 
since 1979. Currently, there arc a 
number of individual property/casualty 
companies facing financial difficulties. 
There are 124 firms on the National 
Association of Insurance 
Commissioners' "red flag" list of 
financially weak insurers and 15 firms 
failed during 1984. (There ore about 3500 
property and casualty insurers in the 
U.S.) Industry analysts project that as 
many as 200 additional property and 
casualty insurers may fail, merge with 
other institutions or drop the majority of 


their product lines during the waning 
stages of the present underwriting 
cycle. 1 * The Insurance Information 
Institute has projected that when the 
figures are in for 1984. they will show 
that the property and casualty sector of 
the insurance industry posted a negative 
net income of about $3.6 billion. 

The early 1984 figures from the giant 
firms of the industry reflect continuing 
difficulties in underwriting operations. 
For example. Cigna Corporation posted 
a $929 million underwriting loss on 
revenues of $11 billion through the first 
nine months of 1984. Aetna Life and 
Casualty reported o $45 million loss on 
commercial lines alone over the same 
period. In short, these figures suggest 
that underwriting performance 
continues to suffer from the same 
malaise that has persisted since 1978. 

One of the factors responsible for the 
industry’s poor performance in recent 
years is the operation of a periodic 
"underwriting cycle" in property and 
casualty insurance. Historically, 
profitable periods of any significant 
length have led to periods of premium- 
cutting and relatively lax underwriting 
standards by property and casualty 
firms intent on enlarging their morket 
shares. Prior to about 1978, the 
completion of an entire underwriting 
cycle took roughly 6 to 8 years: 3 to 4 
years of price discounting and falling 
profitability followed by 3 to 4 years of 
firmer standards which ultimately 
would return profitability to 
underwriting. A.M. Best Co. identifies 6 
such underwriting cycles between 1924 
and 1976. 

The presence of periodic downturns in 
the financial condition of the insurance 
industry has adverse implications for 
banks that wish to participate in the 
market and lends further support to the 
FDIC's contention that insurance 
underwriting activities should be 
conducted in a bona fide subsidiary 
.rather than in the bank itself. While the 
current downturn may be nearly 
completed (although this is not certain), 
future downturns are inevitable and it is 
also likely that these downturns will be 
severe enough to force a number of 
firms, particularly newly-established 
insurers, into bankruptcy. 

The downturn in the previous 
underwriting cycle, which ended in 1976. 
was not as prolonged as the current 
downturns, but it too was quite severe. 
For the five-year period between 1972- 
76, underwriting losses for property and 
casualty insurers amounted to $8.17 
billion. The fifth largest automobile 
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insurance firm in the country. 
Government Employees insurance Co. 
(CEICO). was nearly forced into 
bankruptcy in 197a Only a bail-out by 
the nation's other major property and 
casualty insurers and a transfusion of 
cash from stockholders saved the 
company from insolvency. At the time 
there was widespread concern that 
should CFJCO fail, a domino effect 
could occur, resulting in failure 
throughout the Industry, the domino 
effect would have been due to the fact 
that property and casualty insurers that 
operated in states where CEICO did 
business would have had to contribute 
to the state's insolvency fund, which is 
used to meet claims against an insolvent 
company. While the impact on 
individual companies was unclear, there 
were a number of other property and 
casualty insurers experiencing Financial 
difficulties at that time and a number of 
additional failures may have resulted.* 

There is no reason why similar 
problems may not occur in the future. 
GEICO’s financial troubles were largely 
attributed to its aggressive efforts to 
increase its market share by cutting its 
prices. As pointed out such premium 
cutting and the tendency to ease 
underwriting standards when profits are 
relatively high are the reasons why 
underwriting cycles exists, since these 
actions eventually lead to higher losses. 

In addition to the existence of 
underwriting cycles, a second factor 
which may have contributed to the 
industry's current problems is the 
intense competition that has followed in 
the wake of recent financial 
deregulation. The potential threat of 
new entrants to the insurance industry 
may have prompted a more aggressive 
attempt at market-share expansion than 
otherwise would have been undertaken, 
and this may account for much of the 
large underwriting losses of the 1980s. 

A third factor impacting insurers, 
which is likely to persist in the years 
ahead, has been the recent increase in 
the incidence of litigated liability claims 
and the huge increase in the average 
size of awards banded down in such 
cases. A decidedly greater willingness 
to sue for damages emerged among 
liability claimants during the 1970's and 
has persisted to date. This has been 
accompanied by an apparently 
increased acceptance of the 
“compensatory justice" principles by 
juries and judges alike. While it is 
difficult to distinguish causes from 
eflects among these developments, the 
result for insurers dearly has been an 
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enlarged number and magnitude of 
liability payments. Highly publicized 
cases involving claimants' exposure to 
asbestos, toxic wastes and harmful 
drugs are representative of the huge 
claims becoming commonplace to 
property and casualty insurers, and 
even a single award can pose persisting 
financial difficulties for the insuring 
firm. For example, while Aetna Life and 
Casualty collected no premiums for 
liability on the Daikon Shield after after 
1977. it has paid (along with the 
producer] more than $315 miltion since 
that time in settlements of liability 
claims. With respect to claims filed by 
workers exposed to asbestos, in 1982 
alone, insurers paid an estimated $400 
million in legal fees attempting to avoid 
payment on these claims. 11 Potential 
liability estimates vary between $5 
billion and $38 billion over the next 30 
years in compensation costs alone. 
Litigation costs may exceed total 
compensation by four times, placing the 
total cost estimate between $25 and $190 
billion.* 2 The widespread emergence of 
similar cases has increased the seventy 
of the present underwriting downturn 
and extended its duration. 

These examples of the large losses an 
insurer may incur from a single event 
provide a further indication of the 
differences between banking and 
insurance underwriting. In banking, an 
institution's potential losses are 
generally limited to the amount it has 
lent or invested. This is not the case for 
insurance underwriters. Total insurance 
coverage is a more appropriate indicator 
of an insurer's maximum potential loss, 
and unlike banking, an insurer's risk 
exposure is far greater than its total 
assets. In this sense, while a capital-to- 
assete ratio may provide an indication 
of a bank's risk exposure, the same 
measure would seriously understate an 
insurance underwriter's exposure. For 
these reasons the FD1C is concerned 
that, should property and casualty 
insurance underwriting activities be 
conducted within the bank itself, the 
potential losses to the deposit insurance 
fund would be rnijch greater. In effect 
the FDIC potentially would be liable for 
losses from a failed bank's insurance 
activities, but it would not be collecting 
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additional insurance premiums to offset 
its greater risk exposure. 

Another factor that can partially 
explain the unprecedented persistenc* 
of reported underwriting losses in the 
present cyde is the extraordinarily la tv* 
number of catastrophic occurrences. 
Catastrophe losses for 1979 and 1982 
were the largest ever incurred (annually) 
in the property and casualty industry 
($1.8 and $1.5 billion, respectively). 
These record losses largely were 
attributable to severe weather. 
Moreover, it appears that 1983's 
weather-related losses ultimately may 
prove to be even greater. Hurricane 
Alicia will generate payments exceed, ng 
$1 billion—the largest single disaster 
settlement in history. The 1982-83 
catastrophe claims also coincided with 
the depletion of deferred tax credits 
available to many property and casualty 
firms and, hence, the subsequent ability 
to cushion underwriting losses has been 
undermined, 

Additional evidence supporting the 
proposition that most insurance 
underwriting activities would increase 
bank risk can be obtained by looking it 
failure rates and statistics on the 
variability of earnings. The average 
failure rate for property and casualty 
insurers has been approximately 22 
percent per year since 1969. This 
compares to a .14 percent annual failure 
rate for commercial banks. Using failure 
rates as a measure of risk suggests that 
the underwriting of property and 
casualty insurance would add to the 
riskiness of banks. The same measun of 
risk would also suggest that 
underwriting life insurance would be a 
relatively safe activity fur banks since, 
between 1976 and mid-1983 only four life 
insurers Tailed. (There are currently 
about 2100 life and health insurance 
firms operating in the United States.) 
Historically, failures of life insurance 
firms appear to be concentrated among 
small firms and often these firms appear 
to have been managed by persons of 
dubious integrity. 

Using the standard deviation of the 
annual return-on-equity as a measure of 
relative riskiness it again seems dear 
that underwriting property and casualty 
insurance could increase bank risk, 
while life insurance underwriting could 
reduce it. From 1970 to 1980 the 
coefficient of variation for the annual 
return on assets for property and 
casualty insurers exceeded .40. 
compmd to 0.17 for commercial banks 
and 0.10 for life and health insurers. 24 
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the relative safety of life insurance 
one rwriting is not surprising given that, 
inlike most other types of insurance, 
losses can be actuarially determined in 
*d\am;e with a very high level of 
precision, and premium rates can tie set 
accordingly. 

Aside from the additional risks 
insurance underwriting activities would 
present to banking operations, a general 
;irement that all insurance 
unrir rwriting activities be separated 
frutr, an insured bank's other activities 
is justifiable for accounting and 
regulatory reasons. Insurance 
con panics, like banks, are highly 
regulated and overall regulatory costs 
sill be lower if there is separate 
recordkeeping and accounting. 

Moreover, since accounting standards 
are different for the two industries it 
would be difficult to analyze the 
condition of the combined entity or each 
respective part if financial records for 
insurance and banking activities were 
not kept separate. For example, 
compared to banks, insurance firms are 
heavily capitalized. As of year-end 1983, 
FDIC insured banks had an average * 
capital to assets ratio of 6 percent. In the 
fife/ health sector capital was 7.1 percent 
of assets as of year-end 1983. and the 
analogous figure for property and 
casualty insurers was 26 percent. The 
larger capital ratio for property and 
casualty insurers mainly reflects the 
greater unpredictability of their earnings 
and the larger risk of catastrophic loss. 
The nearly self-funding nature of life 
insurance policies makes capital and 
reserves less important to these 
insurers. 

Each provision of the revised 
regulation is discussed more fully below. 
Specific comments have been 
tummarized where relevant to the 
explanation of the proposed regulation. 

t. Prohibited Activities 

The regulation as originally proposed 
would have prohibited any insured bank 
ten directly conducting the following 
4Ctiv!ties: (1) Underwriting casualty 
insurance, property insurance, life 
durance [other than credit life], 
annuity contracts, mortgage guarantee 
insurance, or any other type of 
insurance, (2) reinsurance, [3) real estate 
development real estate syndication 
estate equity participation, or any 
other form of real estate underwriting, 

H) insuring, guaranteeing, or certifying 
title to real estate. (5J with certain 
limited exceptions, guaranteeing or 
W ming surety upon the obligations of 
others, and (6) conducting a surety 
business. These activities would not be 
Prohibited, however, to a bona fide 
subsidiary of the bank. The prohibition 


did not apply in the case of any such 
activity if the activity was one that was 
authorized by statute, regulation, or 
interpretation to a national bank or an 
operations subsidiary of a national 
bank, (/>.. any insured bank could 
directly conduct that activity). 

A significant portion of the total 
comments on the proposed regulation 
was directed to the prohibition cm the 
above activities and the requirement 
that any subsidiary of an insured bank 
that engaged in the activities be a bona 
fide subsidiary. Many of those 
coinmems addressed these restrictions 
in terms of the definition of the term 
"bona fide subsidiary" as proposed by 
the FDIC (These comments will be 
discussed in paragraph #2 below.) 

After reviewing the comments, the FDIC 
has determined to revise this portion of 
the proposal as more fully described 
below. In addition, the FDIC has deleted 
the national bank activity exclusion; in 
that regard several comments argued 
that it was inappropriate for the FDIC to 
fail to regulate an activity simply 
because the Comptroller of the Currency 
determined that national banks may, 
consistent with the National Bank Act. 
engage in a certain activity. 

Real Estate Development 

The FDIC received a large number of 
comments critical of the proposed 
requirement that real estate 
development real estate syndication, 
real estate equity participation, and any 
other form of real estate underwriting be 
placed in a bonn fide subsidiary of the 
bank. The major thrust of the objections 
was that real estate development 
requires many of the same skills 
necessary for real estate development 
financing and that the risk of loss in real 
estate development is no different than 
the risk of leas if the bank were to 
finance a res! estate development 
Therefore, the comments argued, the 
FDIC should not bar insured banks from 
directly conducting real estate 
development activities. Among the other 
objections were the following: (1) The 
bona fide subsidiary requirement will 
preclude many small, community banks 
from engaging in Teal estate 
development intermittently or on a small 
scale (this could deprive the 
communities in which !h£y are located 
of dev elopment opportunities), (2) the 
proposal could be read to require real 
estate activities involving DPC property 
and other "traditional" real estate 
involvements on the part of banks to be 
placed in a bona fide subsidiary. (3) the 
FDIC has not presented any evidence 
that there is a need for the FDIC to 
regulate real estate activities on the part 
of insured banks. (4) the use of the term 


“underwriting” in connection with real 
estate is misplaced and confusing, (S) 

Ihe proposal will override real estate 
investment powers recently granted to 
banks in New York. California and 
elsewhere. (8) the proposal deprives 
banks of udded income sources in that it 
permits real estate lending but deprives 
banks of the opportunity to share in 
greater potential profits as equity 
participants, (7) forcing real estate 
activities into a subsidiary will deprive 
banks of certain tax benefits otherwise 
available to them, and [8) with proper 
management and safeguards, real estate 
development can be conducted safely 
in-house. Although the FDIC has 
retained the basis approach of the 
original proposal, />., requiring a bona 
fide subsidiary for real estate 
development activities, a number of 
revisions are being made to the proposal 
based upon the above comments. In 
addition, the prior discussion set forth 
the bases upon which the FDIC has 
determined that there is a need to 
regulate the conduct of real estate 
activities on the port of insured banks. 

The major revision to the bona fide 
subsidiary requirement insofar as it 
applies to real estate activities is the 
inclusion in the proposal of a de minimis 
transaction exemption which permits an 
insured bauk to conduct a certain 
amount of real estate development in 
the bank itself, provided of course that 
the bank s chartering authority 
authorizes such activities to the bank. 
The exemption is limited in the 
following manner (1) The bank's 
aggregate investments in real estate 
developments, including any related 
extensions of credit, may not exceed 50 
percent of the bank's primary capital, 
and (2) the bank's aggregate investment 
in any one real estate development may 
not exceed 10 percent of the bank's 
primary capital. Additionally, in order 
for an insured bank to take advantage of 
the exemption, the bank must meet the 
recently adopted minimum capital 
requirements set forth in section 325.3 of 
the FDICs regulations (See 50 FR 
11.128) If an insured bank wishes to 
participate in real estate development 
activities in excess of these ceilings, the 
activities must be conducted through a 
bona fide subsidiary of the bank. Only 
those activities falling within the 
definition of "real estate development" 
as defined in the revised proposal are 
counted toward the ceiling. (See 
paragraph *5 below for a discussion of 
what constitutes a real estate 
development.) 

The de minimis transaction exemption 
addresses the concerns of comments 
which argued that real estate lending 
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and real estate development require 
many of the same skills and that 
requiring all real estate development to 
take place in a bona fide subsidiary of a 
bank (1) precludes small, community 
banks from being involved in real estate 
projects on a limited or intermittent 
basis and (2) effectively preempts state 
law in those states which have granted 
bank real estate development powers. 
The de minimis transaction exemption 
should afford banks flexibility in 
structuring real estate transactions. The 
exemption also lessens, and may in 
some cases eliminate, any conflict with 
state or federal law granting real estate 
powers to banks. At the same time, the 
exemption is not inconsistent with the 
FDIC's safety and soundness concerns 
recounted above. The exemption should 
not expose banks to undue risks as a 
bank is subject to an aggregate limit on 
real estate development and is forced to 
diversify its real estate investments by 
virtue of the limit on investments in any 
one project. 

The FDIC is specifically requesting 
comment on whether or not the ceilings 
contained in the de minimis transaction 
exemption should be set at some other 
level. For example, should the levels be 
greater than 50 percent of primary 
capital for the aggregate ceiling and 10 
percent of primary capital for the 
individual project ceiling, or would some 
lower ceilings be more appropriate? 
Additionally, the FDIC specifically 
invites comment on whether or not this 
exemption exposes insured banks to any 
undue risks: whether any additional 
restriction(s) should be imposed in 
connection with the exemption if it is 
adopted by the FDIC: and whether any 
other conditions in lieu of the ones 
proposed should be utilized. With 
respect to each of the above, a full 
explanation of the basis for the 
comment should be provided. 

Insurance Underwriting 

The regulation as originally proposed 
prohibited insured banks from directly 
engaging in any insurance underwriting 
activity (other than credit life 
underwriting). Such activities could take 
place, however, in a bona fide 
subsidiary of the insured bank. Most of 
the comments concerning insurance 
activities on the part of insured banks 
addressed insurance agency activities 
rather than insurance underwriting. 
Among the comments which did address 
the latter were several that described 
life insurance as not inherently unsafe 
or unsound and further characterized 
insurance underwriting as compatible 
with traditional banking. One comment 
described a life insurer as, in essence, a 
company that in a manner similar to 


banks takes deposits (premiums), 
invests those deposits, and agrees to 
repay the deposits at a future date witli 
a stated interest. Other comments 
pointed out that life insurance is not a 
risky activity as the insurer can predict 
losses based upon acturial tables. These 
comments contrasted life insurance with 
property and casualty insurance in 
which the risk of loss is not as capable 
of prediction. Other comments were 
opposed to distinguishing between types 
of insurance underwriting (/>., all 
insurance activities should be in a 
subsidiary of the bank as opposed to in- 
house). or were opposed to banks 
entering into insurance underwriting 
whatsoever. The latter generally 
objected to bank entry on competitive 
grounds (banks would have an unfair 
competitive advantage), argued that 
such entry would result in express and 
implicit tying arrangements to the 
detriment of consumers, and argued that 
insurance activities would expose banks 
to increased risks. 

Several comments were received from 
savings banks in New England that 
underwrite savings bunks life insurance 
(“SBLT). Comments regarding SBLJ 
were also received from the 
Commissioner of the Connecticut 
Department of Banking, the 
Commissioner for the Massachusetts 
Deportment of Banking and Insurance, 
and the Superintendent of Banking for 
the State of New York. All three urged 
the FDIC to exempt SBL1 from the 
prohibition on direct insurance 
underwriting. These comments 
requested the exemption for the 
following reasons: (1) The savings banks 
in their respective states have 
underwritten and/or sold life insurance 
policies and annuities through a 
separate department of the bank for 
many years. (2) the life insurance 
departments of these banks have been 
profitable, (3) there has been no 
demonstrated adverse effect on the 
condition of these banks due to their life 
insurance underwriting activities, and 
(4) the state statutory schemes which 
authorize savings banks to operate life 
insurance departments effectively 
separate the insurance department from 
the bank. These statutes require that: (1) 
The assets andliabilities of the 
insurance department be separate from 
those of the other departments of the 
bank. (2) the assets of the bank cannot 
be used to satisfy the obligations, 
liabilities, or expenses of the insurance 
department. (3) the insurance 
department keep separate records and 
accounts. (4) the insurance department 
may not make investments of a type not 
authorized to the bank, and (5) the 


insurance department is liquidated 
separately and does not form part of the 
receivership if the bank fails (usually the 
policies are transferred to an insurance 
department of another bank). 

The FDIC also received several 
comments urging that the agency 
prohibit insured banks from entering the 
mortgage guarantee insurance industry 
for the following reasons: (1) Banks will 
have an unfair competitive advantage, 

(2) mortgage guarantee insurance 
requires significant amounts of capital, 

(3) bank entry into mortgage guarantee 
insurance is fraught with conflicts of 
interests that could result in lowered 
underwriting standards and impact the 
safety and soundness of banks, and (4) 
the financial stability of the “captive" 
mortgage insurer may be jeopardized as 
its portfolio is more likely to be 
geographically concentrated. These 
comments urged the FDIC. at a 
minimum, to prohibit any insured bank 
from insuring its mortgage portfolio 
through its mortgage insurance 
subsidiary or affiliate. Similar concerns 
and objections were raised by other 
comments directed toward bank entry 
into title insurance. 

After reviewing the comments: the 
FDIC has determined to revise the 
insurance underwriting provisions of 
the proposed regulation in one major 
respect. The revised proposal permits an 
insured bank to conduct life insurance 
underwriting through a department of 
the bank provided that the state or 
federal statute or regulation which 
authorizes the bank to operate a life 
insurance underwriting department 
establishes certain safeguards as to that 
department. Those safeguards are: (1) 
The assets, liabilities, obligations, and 
expenses of the insurance department 
are separate and distinct from those of 
the other departments of the bank, (2) 
the assets of the other departments of 
the bank cannot be used to satisfy the 
obligations, liabilities, or expenses of 
the insurance department, (3) the 
insurance department keeps separate 
accounting and other records. (4) the 
insurance department may not moke 
investments not permitted to the bank, 
and (5) the insurance department is 
liquidated separately from the other 
departments of the bank and does not 
form part of the receivership of the hank 
in the event of the bank's insolvency. 

The remainder of the insurance 
underwriting provision is unchanged 
from the original proposal with the 
exception that the credit life exclusion 
has been broadened to encompass 
insurance designed to repay the 
outstanding balance on an extension of 
credit in the event of disability or 
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involuntary unemployment The 
rcK Jation does not affirmatively 
pr vubit insured banks from becoming 
iffii iited with a mortgage or title insurer 
or f urm establishing or acquiring a 
it. sage or title insurance subsidiary. 

In ihe FDICs opinion the bona fide 
Kihftxliary requirement as well as the 
other restrictions of the proposed 
rk lation adequately address the risks, 
if dny, presented to an insured bank due 
to the operation of any subsidiary or 
affiliate that engages in a prohibited 
activity. It is the FDiC's intent, insofar 
an any conflicts of interest may arise 
due to an insured bank indirectly acting 
as its own mortgage or title insurer 
through its own subsidiary or affiliate, 
to Mil dress those consents in a 
subsequent policy statement. 

Even though the separation achieved 
by the restrictions described above in 
the case of a life insurance department 
t» not as complete as m the case of a 
bon j fide subsidiary, the restrictions do 
statutorily separate the insurance 
dep irtment from the remainder of the 
bank in much the same way. As the 
bank’s assets cannot be used to satisfy 
tb*‘ obligations, liabilities or expenses of 
the insurance department that 
dt ; irtment stands as a separate 
economic entity, if the department 
suffers extreme losses, the losses should 
not affect the bank's financial viability. 
The bank is further protected in that the 
insurance department may not make 
investments of a type not otherwise 
permitted to the bank itself. The FD1C is 
persuaded by the historical record of the 
New England savings banks that have 
und er w ritt en SBLJ under type of 
lUtuUvf schemes exempted by the 
revised proposal for os long as 50 years 
(and in the case of Massachusetts for 
nearly 100 years) that its safety and 
s*'iinduces concerns are adequately 
addressed to the extent that an 
in&urance department operates under 
fueh a statutory scheme. (The FDIC has 
been informed that no savings bank in 
New England has ever failed due to, or 
b*en adversely affected by, its operation 
of an SBLJ department.) The revised 
proposal does not contain a similar 
Eruption for other types of insurance 
u>t ii rwriting as there is no historical 
Hoard with respect to property and 
casualty insurance, etc. In the absence 
<*f s<;ch a record, the FDIC does not feel 
that it is appropriate at this time to 
propose a similar exemption for 
insi rii nee underwriting in general. 

h must be stressed that the FDIC 
cannot, and has not, authorized any 
burn red bank to engage in mortgage 
guarantee insurance or any other 
insurance activity by virtue of this 


proposal. That authority must come from 
another source. 

The PD1C can. however, as it has done 
here, evaluate the risks posed to an 
insured bank by the conduct of 
insurance activities. The FDIC believes 
that the insurance activities dealt with 
by this proposal, if conducted in 
accordance herewith, will not pose a 
safety and soundness problem for 
insured banks. The FDIC has not made 
any policy decisions on the propriety of 
a bank's chartering authority insurance 
activities. The FDIC has merely 
proposed certain prudential restrictions 
in order to protect bank safety and 
soundness, and the insurance fund. 

Guarantor of Surely 

The proposed regulation would have, 
with certain exceptions, prohibited an 
insured bank from acting as guarantor 
or surety upon the obligations of others, 
insuring the fidelity of others, or 
conducting a surety business. This 
provision of the regulation has been 
retained as originally proponed with two 
exceptions. The revised proposal 
expressly indicates that the prohibition 
does not apply to the issuance of 
standby letters of credit or other similar 
arrangements, and the exceptions have 
been expressly set out In the text of the 
regulation. 

The FDIC received several comments 
from insured banks objecting to the 
apparent prohibition under the proposal 
on h bank entering into standby letter of 
credit arrangements Inasmuch as it was 
not FDICs intent to prohibit such 
arrangements to insured banks [insured 
nonmember banks are not now 
prohibited from entering such 
arrangements directly, see 5 337.2 of the 
FDiC's regulations) the proposal has 
been clarified in this regard. 

2. Bona Fide Subsidiary 

The basic structure adopted by the 
proposed regulation prohibited insured 
bunks from conducting certain activities 
found to present risks. The proposal In 
turn allowed such activities to be 
conducted in a bona fide subsidiary of 
the bank. The FDIC's goal in proposing 
this regulatory scheme was. and 
continues to be, to: (1) Insulate insured 
banks from potential risks, (2) avoid 
regulator)' overlap, and (3) make 
examination of these activities easier. 
(The FDIC has ihe authority under 
section 10 of the Federal Deposit 
Insurance Act (12 U.S.C. 1820(b)) to 
examine the affairs of any subsidiary or 
affiliate of an insured bank to disclose 
fully the relations between the bank and 
its affiliate and subsidiary and the effect 
of such relations upon the insured bank.) 
The proposed definition of the term 


“bona fide subsidiary*' was designed to 
assure that any subsidiary of an insured 
bank that engages in activities 
prohibited to the bank Is an 
independent, wed managed, financially 
viable corporate entity whose operation 
wffi not pose a threat to the bank and 
whose obligations and liabilities, as well 
as whose products or services offered to 
the public, will be perceived by the 
public to be Hs own and not those of the 
hank. 

The proposed regulation defined the 
term “bona fide subsidiary** to mean a 
subsidiary of an insured bank that at a 
minimum meets the following criteria: 

(1) The sulisidiary is adquately 
capitalized, (2) the subsidiary is 
physically separate and distinct in its 
operation from the operation of the 
bank, such physical separation being 
achieved at a minimum by separate 
offices clearly demarcated as belonging 
to the subsidiary, access to which is 
through a separate entrance from that 
used for the insured bank except that 
the bank’s and subsidiary's offices may 
be accessed through a common outer 
lobby or common corridor, (3) the 
subsidiary does not share a common 
name or logo with the bank. (4) the 
subsidiary maintains separate 
accounting and other corporate records, 
(5) the subsidiary observes separate 
formalities such as separate board of 
directors meetings. (8) the subsidiary 
maintains separate employees who are 
compensated by the subsidiary. (7) the 
subsidiary shares no common officers 
with the bank, (8) a majority of the 
subsidiary's board of directors is 
composed of persons who are neither 
directors nor officers of the bank, and 
(9) the subsidiary conducts business 
pursuant to independent policies and 
procedures designed to inform 
customers and prosepetive customers of 
the subsidiary that the subsidiary is a 
separate organization from the bank and 
that investments recommended, offered 
or sold by the subsidiary are not bank 
deposits, are not insured by the FDIC, 
and are not guaranteed by the hank nor 
are any undertakings on the part of the 
subsidiary otherwise undertakings or 
obligations of the bank. 

A substantial number of the 
comments received on the proposed 
regulation objected to one or another of 
the criteria used to define bona fide 
subsidiary. In addition, several 
comments objected to the bona fide 
Subsidiary approach in and of itself 
arguing that: (1) Placing so called 
“risky** activities in a subsidiary will not 
necessarily insulate a bank from risk, (2) 
none of the activities required by the 
proposal to be placed in a subsidiary 
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need be relegated to a subsidiary as 
they do not present any more risks to a 
bank than many “traditionar bank 
activities. (3) proper management of any 
activity is the key as opposed to 
whether the activity takes place in- 
house or not. (4) the FDIC would have 
better oversight of the activities if they 
were conducted by banks in-house. (5) 
the costs associated with forming a 
subsidiary outweigh any perceived 
benefits, (6) because of a Federal 
Reserve Board interpretation of the 
Bank Molding Company Act. the 
subsidiary requirement will preclude 
most banks in holding company # 
structures from engaging indirectly as 
well as directly in real estate 
development, etc., (7) the subsidiary 
requirement will have a 
disproportionate adverse impact on 
small banks due to the costs involved in 
forming a subsidiary, and (8) the 
question of what activities are 
appropriate for insured banks and 
whether those activities should be 
conducted in-house or not should be left 
to the bank's chartering authority. 

After considering these comments, the 
FDIC has retained the bona fide 
subsidiary approach. The FDIC has 
determined that real estate development 
and insurance underwriting activities 
can present risks to the viability of 
insured banks and the insurance fund 
and further that the subsidiary structure 
is an appropriate regulatory tool to 
insulate insured banks from those risks. 
(See ' Bases for Concern” above.) Even 
though the FDIC has not found the risks 
to be so great as to warrant prohibiting 
the indirect conduct of those activities, 
the risks are such that it is still 
appropriate to limit a bank’s risk 
exposure by requiring the activities to 
be in a separate subsidiary or affiliate of 
the insured bank. Any costs entailed by 
such an approach are thus, in the FDIC’s 
opinion, justified. (The de minimis 
tansaction exemption for real estate 
development activities discussed in 
paragraph *1 should substantially 
reduce the number of insured banks that 
would in fact, in any event, incur such 
costs.) 

One of the criticisms leveled at bank 
expansion into nonbanking activities 
has been that a bank will “come to the 
aid" of its nonbanking subsidiaries or 
affiliates that are encountering financial 
difficulties whether or not the bank is 
legally obligated to do so. There is in 
fact a basis for concern that this will 
happen. For example, in 1903 the 
American Express Company assumed 
liability for approximately $00 million in 
claims against its subsidiary American 
Express Warehousing. Ltd., and. in 1969. 


United California Bank assumed 
responsibility for the debts of its Swiss 
subsidiary United California Bank of 
Basel, after the Swiss bank suffered 
large losses. Although this is not always 
the case (in 1908 Raytheon walked away 
from its Italian subsidiary which 
declared bankruptcy), whether.or not a 
bank comes to the aid of its subsidiary 
or affiliate seems to involve a 
management decision on the purt of the 
bank. One goal of the FDIC in 
formulating the proposed definition of 
bona fide subsidiary is to put insured 
banks in a position which they are free 
to make the decision to walk away. 
Additionally, the proposed regulation 
establishes lending and other 
restrictions (see paragraph *7. 8. and 9) 
in order to counteract the temptation (to 
the extent that it exists) on the part of 
the bank to divert resources to the aid of 
troubled subsidiaries and affiliates. 

The proposed definition of bona fide 
subsidiary has been retained in the 
revised proposal without amendment. 
The criteria necessary in order for a 
subsidiary to be bona fide and the 
comments received in response thereto 
are discussed more fully below. 

Adequate Capital 

The presence of adequate capital is 
typically viewed as a central issue by a 
court when assessing whether or not a 
parent will be held liable for the 
obligations and acts of its subsidiary. 
Adequate capital is also very important 
from a safety and soundness point of 
view as a parent bank is less likely to be 
harmed if the subsidiary has adequate 
capital. Adequate capital will enable the 
subsidiary to absorb its losses as well 
as any liabilities arising from its 
operation without having to look to its 
parent. 

The FDIC has not proposed a 
definition of adequate capital but will 
look rather to industry standards. The 
insurance industry, for example, is 
highly regulated and has established 
capital requirements usually set by state 
statute. Although the real estate 
industry is for the most part unregulated 
in comparision with the insurance 
industry, industry standards should be 
identifiable. The FDIC still intends, 
however, to reserve the option of 
requiring that the subsidiary have 
capital over and above any such 
industry standard if the FDIC at any 
time finds such requirements to be 
warranted. It is the FDIC’s intention to 
make this determination during the 
notice period (see i 332.5 of the 
proposal) and to inform the bank 
whether, in the FDIC’s opinion, the 
capital position of the subsidiary is 
adequate. It is the FDIC’s belief that 


such a flexible approach will better 
sene the FDIC’s supervisory interest of 
insuring the safety and soundness of 
insured banks and that it will also avoid 
conflict with existing regulatory and 
supervisory systems governing the 
insurance and real estate industries. The 
adequacy of a subsidiary’s capital will 
thereafter be reviewed on an ongoing 
basis as a part of the regulatory procesv 

This aspect of the bona fide 
subsidiary definition received favornMt 
comment. 

Physical Separation 

The proposed regulation would permit 
an insurance underwriting subsidiary or 
real estate development subsidiary of an 
insured bank to operate out of an office 
within a branch of an insured bank so 
long as the office is clearly demarcated , 
as belonging to the subsidiary and the 
subsidiary's office has a separate 
entrance from that used by the insured 
bank. The bank’s and subsidiary's 
offices may be accessed, however, 
through a common outer lobby or 
common corridor. The FDIC will require 
that insured banks, when formulating 
plans to establish or acquire a 
subsidiary that will engage in prohibited 
activities, to plan to locate the 
subsidiary's offices so as to allow for 
separate entrances. Any insured bank 
that presently has such a subsidiary 
whose operation is located within a 
branch of the bank will be required to 
establish a separate, clearly identified 
office for the subsidiary and make 
whatever changes are necessary to 
allow for a separate entrance from the 
bank except for a common outer lobby 
or common corridor. This aspect of the 
bona fide subsidiary definition received 
some critical comment on the basis that 
the requirement for a separate facility 
would create an added, unnecessary 
cost. The FDIC is retaining this 
requirement in the definition, however, 
as a shared facility is a factor 
considered by the courts in determining 
whether or not to pierce the corporate 
veil between a subsidiary and its parent 
Additionally, the FDIC strongly feels 
that any added costs associated with a 
separate facility are justified by the 
reduction in potential confusion on the 
part of the subsidiary’s customers with 
whom they are dealing. 

Common Name or Logo 

The regulation as proposed would 
prohibit an insured bank and its 
subsidiary from using a common name 
or logo. The proposed regulation 
specifically indicates, however, that the 
ban on the use of a common name or 
logo does not preclude a bank from 
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ad vertising and/or otherwise disclosing 
the relationship between its subsidiary 
and itself. For example, bank X may 
advertise the real estate services of its 
real estate development subsidiary. Y 
company, and denote Y company os a 
subsidiary of bank X. In this way, a 
bank may still obtain some benefits of 
name recognition but the public 
un fusion that may arise if the 
subsidiary uses a common name 
(especially if that subsidiary operates 
out of the bank's branch) is lessened. 

The FD1C is proposing this restriction 
as name identification is 8 factor used 
by the courts in deciding whether to 
pierce the corporate veil, is a factor in 
public identification of the subsidiary's 
operation with the parent bank, plays a 
rule in public misconception as to the 
insured status of investments made 
through the subsidiary, and plays a role 
in engendering an expectation that the 
bunk is liable for the obligations of the 
subsidiary. Additionally, an insured 
bunk may be reluctant to allow its 
subsidiary to fail if that subsidiary 
carries the bank's name. (See for 
example the experience in the 1970‘s 
with REITs when bank whose only 
connection with a REIT was a common 
name and an investment advisory 
relationship dramatically increased 
lending to those REITs when the REIT 
industry took a downturn.) 

Although this portion of the bona fide 
subsidiary requirement did not receive 
as many comments as the other factors 
set forth In the proposed definition, 
several comments critized including a 
bun on common name or logo in the 
definition. These comments objected to 
this factor as: (1) A company's name is 
ar. asset upon which it should be 
permitted to trade. (2) the FDIC has not 
demonstrated that the presence of a 
common name or logo can adversely 
affect the safety and soundness of 
banks, (3) public confusion arises from 
misleading sales practices and not from 
the existence of a common name or logo, 
«nd (4) the ban on common name or logo 
serves no purpose not already 
addressed by other criteria in the bona 
fide subsidiary definition. 

After reviewing the criticism, the 
FDIC has retained the prohibition on the 
uk of a common name or logo. The 
H)IC recognizes that the link between a 
Parent and its subsidiary cannot be 
totally obliterated. It is for this reason 
that the regulation contains tfie 
exception that permits a bank to 
advertise or disclose its relationship 
*‘th its subsidiary. Furthermore, 
although the FDIC agrees that public 
confusion can and does arise from 
misleading sales practices (the last item 


in the bona fide subsidiary definition is 
designed to meet that concern), public 
confusion can arise from other sources 
such as the presence of a common name 
of logo. For all of these reasons, and the 
reasons set forth in connection with the 
prior proposal, the FDIC is convinced 
that is is necessary to propose a ban on 
the use of a common name or logo 
between a bank and its subsidiary that 
engages in prohibited activities. 

Separate Employee Requirement 

The proposed regulation requires that 
the subsidiary maintain separate 
employees who are compensated by the 
subsidiary. The restriction does not. 
however, extend to the use by the 
subsidiary of bank employees to 
perform functions which do not directly 
involve customer contact, e.g., such as 
accounting, data processing, and 
recordkeeping, so long the bank and 
the subsidiary contract for such serv ices 
on an arms-length basis. 

The FDIC is continuing to propose the 
separate employee requirement as it is 
felt that the use of separate employees 
in customer contact positions is an 
extremely important factor in 
maintaining the separate corporate 
identity of the subsidiary and the bank 
and will help avoid pubiic confusion. 
The requirement is also expected to 
have the added benefit of encouraging 
banks to hire experienced personnel to 
operate the subsidiary. Although the 
FDIC acknowledges that a separate 
employee requirement can produce 
additional costs for insured banks, the 
FDIC anticipates that the exception 
contained in the proposed regulation 
allowing bank employees to perform 
administrative, non-customer contact 
activities will reduce any inefficiency 
and added cost that might otherwise 
arise. Furthermore, the addition of the 
de minimis transaction exemption for 
real estate development in the revised 
proposal should accommodate many of 
the banks that objected to the bona fide 
subsidiary requirement due to the 
additional costs that such a structure 
can entail. These bunks will be 
permitted under the exception to 
conduct a certain amount of real estate 
development activities In-house and 
thus need not incur the expenses 
associated with a bona fide subsidiary 
(including the expense of separate 
personnel) unless it is the bank's 
intention to enter into the real estate 
development area to a significant 
degree. Likewise, the exception for a life 
insurance department provided for by 
the revised proposed regulation 
provides insured banks the same option 
with respect to underwriting life 
insurance. 


Common Officer/Director Restriction 

The revised proposed regulation 
continues to prohibit the bank and 
subsidiary from sharing common 
officers and likewise continues to 
require that a majority of the board of 
directors of the subsidiary be composed 
of persons who are neither directors nor 
officers of the bank. Under the proposal, 
the CEO president, or some other officer 
of an insured bank may not at the same 
time serve as an officer of the bank's 
subsidiary. That officer, however, as 
well as other officers and/or directors of 
the bank, may form all but a majority of 
the board of directors of the subsidiary. 

This aspect of the bona fide 
subsidiary' definition received by far the 
greatest amount of criticism. The 
comments objecting to the prohibition 
on shared management did so for the 
following reasons: (1) Having to 
duplicate management is costly. (2) the 
bank runs the risk of losing control over 
its subsidiary due to the management 
prohibition (this could lead to the 
subsidiary adopting policies 
incompatible with those of the bank). (3) 
the subsidiary' will not be able to use the 
existing real estate expertise of bank 
personnel, (4) the subsidiary's officers 
and directors will be forced to adopt 
aggressive policies in order to produce 
enough business to justify their salary 
cost, and (5) the presence of shared 
management in and of itself will not 
result in a court piercing the corporate 
veil between the bank and its 
subsidiary. Most if not all of these 
comments were raised in the context of 
a real estate development subsidiary. 
(Several banks out that they currently 
operate real estate development 
subsidiary that share a total identity of 
managmeent with the bank.) 

The FDIC concedes that the proposed 
management restriction can produce 
some additional costs but at the same 
time the FDIC does not feel that the 
costs will be inordinate nor that the 
costs are unjustified. In the case of a 
real estate development subsidiary, the 
costs only need be incurred if the bank 
enters into real estate development in 
excess of the de minimis transaction 
exemption. Even then the subsidiary is 
not precluded from taking advantage of 
the bank's existing real estate expertise 
as any bank officer responsible for real 
estate lending can serve as a director of 
the subsidiary. Thus the FDIC is not 
persuaded by the comments that the 
restriction as proposed will cause the 
bank to lose oversight of the operation 
of its subsidiary to the detriment of the 
bank. Lastly while the FDIC agrees that 
shared management in and of itself will 
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probably not cause a court to pierce the 
corporate veil between a bank and its 
subsidiary, shared management is an 
important factor in a court deciding to 
do so. The FDIC has not proposed, as it 
could, that the subsidiary share no 
management with the bank. Instead the 
agency has attempted to strike a fair 
balance between two competing 
concerns: the interest, as expressed by 
insured banks, to expand into additional 
activities and the interest of the FDIC to 
protect insured banks and the deposit 
insurance fund 

Separate Records . Board of Directors' 
Meetings, and independent Poficies 

The revised proposal continues to 
requires that the subsidiary maintain 
separate accounting and other corporate 
records, that the subsidiary observe 
separate corporate formalities, and that 
the subsidiary conduct business 
pursuant to independent policies and 
procedures designed to adequately 
apprise customers that: (I) The 
subsidiary' is a separate organization 
from the bank, (2) any insurance policy 
or annuity underwritten by the 
subsidiary, as well as any real estate 
investment recommended, offered, or 
sold by the subsidiary, are not insured 
deposits, and (3) any undertakings or 
obligations of the subsidiary are not 
undertakings or obligations of the bank. 
These requirements received favorable 
comment. 

3. Investment in Subsidiary 

The revised proposed regulation 
provides that no insured bank may 
establish or acquire a subsidiary that 
underwrites insurance (excluding credit 
life insurance), engages in real estate 
development, or acts as guarantor or 
surety unless the bank's capital 
(exclusive of its direct investment m 
such subsidiary or subsidiaries) meets 
the minimum level set forth in section 
325,3 of the FDIC's regulations. 
Furthermore, any such subsidiary will 
not be consolidated with its insured 
bank parent and any direct investment 
therein will be deducted from the parent 
bank’s primary capital (as defined in 12 
CFR 325.2) and total assets. 

The provision provides the FDIC with 
an enforcement tool to help safeguard 
the safety and soundness of insured 
banks that enter into these activities 
through their subsidiaries. If. for 
example, the FDIC should determine 
after receiving notice under proposed 
5 332.5 that an insured bank’s capital is 
not adequate after making the necessary 
adjustments previously described, the 
bank could be subject to enforcement 
action if it were to proceed with the 
acquisition. This restriction will sene to 


prevent institutions with indequate 
capital from entering into these 
activities and possibly incurring 
unwarranted additional risks. Further, it 
is the FDIC‘8 Opinion that the exclusion 
of a bank’s investment in any such 
subsidiary will provide greater 
assurance that the bank and the 
subsidiary are independent financially 
viable entities. 

4. Filing of Notice 

The original proposed regulation 
required that an insured bank that 
intended to acquire or establish a 
subsidiary that engAges in insurance 
underwriting or real estate development 
must file notice of intent with the 
appropriate FDIC Regional Office at 
least sixty days prior to the 
consummation of the acquisition or 
commencement of the operation of the 
subsidiary, whichever is earlier. The 
bank was also required to notify the 
FDIC Regional Office in writing ten days 
after the consummation of the 
acquisition or commencement of the 
operation of the subsidiary, whichever Is 
earlier. These notice requirements were 
waivable under the original proposal by 
the FDIC, in its discretion, where such 
notice was found to be impracticable. 

The notice requirements as proposed 
received favorable comment and 
therefore are being retained in the 
revised proposal subject only to the 
following modifications. As originally 
proposed, the notice requirements did 
not apply when an insured bank was to 
become affiliated with a company that 
engages in prohibited activities. The 
revised proposal extends the notice 
requirement to such situations as the 
FDIC, upon further reflection, has 
determined that it will not always have 
the benefit of prior notice of affiliation 
of an insured bank with such a company 
from some other application such as a 
change in bank control or deposit 
insurance application. Inasmuch as it is 
still the FDIC‘8 intent to not duplicate an 
existing prior notice mechanism, the 
revised proposed regulation indicates 
that the notice requirements do not 
apply in the case of an affiliation that 
will arise out of a change in bank 
control or bonk merger provided that the 
bank has Filed a change in bank control 
notice with the FDIC or has filed an 
application with the FDIC for the 
agency's prior consent to a merger, 
consolidation, or purchase and 
assumption transaction or has filed such 
a notice or application with another 
federal or state agency required by 
statute or regulation to consult with the 
FDIC with respect to the notice or 
application. Lastly, the notice 
requirements have been mode to apply 


to a subsidiary or affiliate that engages 
in guarantor or surety activities. *ni»! 
original proposal had neglected to 
extend the notice requirements to such 
subsidiaries, and the revised proposal 
corrects this omission. (The omission 
has been corrected throughout the other 
provisions of the revised proposed 
regulation as well.) 

Again, the revised proposal does not 
specify the content of the written notice 
of intent. By not specifying the content 
of the notice. The FDIC is permitting a 
bank to satisfy the notice requirements 
in any way it finds most convenient. It is 
the FDICs intent to use the notice as a 
point of reference and for the regional 
office to contact the insured bank 
seeking further information if the bank’s 
condition or other facts warrant a closer 
review. The proposal thus requires that 
the notice be received in the regional 
office at least sixty days prior to the 
consummation of the transaction. 
(Contrary to the reading of the proposal 
by several comments, an insured bank 
would not be required to give sixty days 
prior notice to the FDIC each time it 
enters into a real estate development 
project.) 

Although the notice requirement is nol 
an approval process, the FDIC would 
not be precluded from intervening in the 
intended acquisition or establishment of 
the subsidiary or the intended affiliation 
if such intervention was warranted. For 
example, if the subsidiary would not 
appear to meet the requirements for h 
bona fide subsidiary or any details of 
the planned transaction (such as the 
sourae of funding for the establishment 
or acquisition of the subsidiary) present 
any supervisory concerns, the FDIC 
could intercede. 

5. Definition of Real Estate Development 

Unlike the original proposal, the 
revised proposed regulation contains a 
definition of the term "real estate 
development”. As defined therein, real 
estate development means any form of 
direct or indirect equity interest in real 
property. The definition specifically 
excludes the following: (1) An interest in 
real property that is primarily used by 
the bank, its subsidiaries, or affiliates as 
offices or related facilities for the 
conduct of its business, (2) an interest in 
real property that is acquired in 
satisfaction of debts previously 
contracted in good faith provided that 
the property is not held longer than 
permitted by any applicable law or 
regulation. (3) an interest in real 
property that is acquired at sales under 
judgments, decrees or mortgages held by 
the bank provided that the property ts 
not held longer than permitted by any 
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applicable law or regulation. (4) the right 
!o receive a portion of a borrower's 
gross or net income earned from the 
operation of real property or upon the 
w le or refinancing of the real property 
when that right is acquired as an 
addition to. or in lieu of. interest on a 
lotn to the borrower secured by such 
wai property, and (5) interests in real 
property that are primarily in the nature 
of charitable contributions to 
community development. 

The exclusion for interests in real 
property acquired in satisfaction of 
debts previously contracted for in good 
faith and interests in real property 
acquired at sales under judgments, 
decrees or mortgages held by the bank 
apply only to the amounts booked at the 
time of acquisition plus any additional 
funds necessary to substantially 
complete the projects. If the real 
property is not substantially complete. 

«nd funds are expended toward the 
completion of the project, the interest in 
the real property will be considered real 
estate development. 

Real estate lending activities will not 
normally be considered to constitute 
real estate development unless the 
lending is structured in such as manner 
that the lending bank has virtually the 
same risks and potential rewards as an 
investor in real estate. The following 
considerations, viewed individually or 
collectively, will be considered by the 
FDIC to provide evidence that a 
tram iction is in substance real estate 
development and thus subject to the 
restrictions of the proposed regulation: 

(1} The bank provides all or 
wbMdntially all of the funds for the real 
estate venture while the borrower, 
although legally holding title to the 
property, has little or no equity in the 
property, (2) the bank funds the loan 
H commitment or origination fees for the 
borrower by including them in the 
•toount of the loan. (3) the bank funds 
•ccnied Interest during the term of the 
loan by adding interest to the borrower s 
loan balance, or by debiting an interest 
teserve account established from a 
portion of the loan proceeds, (4) the loan 
U secured only by the real estate and 
the lender has no recourse to other 
substantive assets of the borrower and 
th? borrower has not guaranteed the 
debt. (5) the bank, in addition to 
teem ing interest rates at a fair market 
tele, participates in over fifty percent of 
foe expected residual profits during the 
We of the real estate project or upon the 
tale uf the real property. (6) the bank in 
ofder to recover its investment must rely 
the ability of the borrow to sell the 
tea! property or obtain refinancing from 
•nother source, and (7) the bank 


structures the lending arrangement so 
that foreclosure during the project's 
development is unlikely as the borrower 
is not required to fund any payments 
until the project is completed. If it is 
determined based upon the presence of 
one or more of the above considerations 
that the real estate loan is in fact a real 
estate development venture on the part 
of the bank, that portion of the loan 
which represents the real estate 
development interest as accounted for in 
accordance with FASD accounting 
procedures for acquisition, development, 
and construction loans shall be included 
towards the bank's de minimis 
transaction exclusion ceiling. 

The FDIC specifically invites 
comments on the proposed definition 
and is particularly interested in 
receiving comments on whether or not 
the proposed definition is too restrictive 
or overly broad, or whether some other 
definition would better serve the 
interests of insured banks as well as the 
FUlCa regulatory interests. 

6. Affiliation With a Company That 
Engages in Any Activity Prohibited to an 
Insured Bank 

The current proposal preserves 
virtually intact from the original 
proposal the prohibition against an 
insured bank becoming affiliated with 
any company that engages in any 
activity prohibited under $ 332.3 
(including, in order to correct an 
oversight in the original proposal, an 
affiliate engaging in guarantee or surety 
activities) unless certain conditions are 
met. Those conditions, as set out in 
5 332.8 are: (1) The affiliate is physically 
separate and distinct in its operation 
from the operation of the bank, such 
physical separation being achieved at a 
minimum by separate offices clearly 
demarcated as belonging to the affiliate, 
access to which is through a separate 
entrance from that used for the bank, 
except that the bank's and affiliate's 
offices may be accessed through a 
common outer lobby or a common 
corridor (2) the bank and affiliate share 
no common officers; (3) a majority of the 
board of directors of the bank is 
composed of persons who are neither 
officers nor directors of the affiliate; (4) 
any employee of the affiliate who is also 
an employee of the bank does not 
conduct activities on behalf of the 
affiliate that involve customer contact; 
(5) the bank and affiliate do not share a 
common name or logo, and (8) the 
affiliate conducts business pursuant to 
independent policies and procedures 
designed to inform customers and 
prospective customers of the affiliate 
that the affiliate is a separate 
organization from the bank and that ony 


insurance policies or annuities 
underwritten by the affiliate, as well as 
any real estate investments 
recommended, offered, or sold by the 
affiliate, are not bank deposits, are not 
insured by the FDIC. and are not 
guaranteed by the bank nor are any 
undertaking on the part of the affiliate 
otherwise undertakings or obligations of 
the bank. A footnote specifically 
provides that an insured bank is not 
prohibited from advertising or otherwise 
disclosing its relationship to the affiliate. 

The only differences between the 
currently proposed § 332.8 and the 
provision as it originally appeared are: 

(1) The phrase "investments 
recommended" has been expanded to 
include "any insurance policies or 
annuities underwritten by the affiliate" 
and (2) a footnote has been added which 
indicates that the proposed prohibition 
does not apply in the case of any 
affiliate that is principally engaged in 
business outside the United States. 

This last change is made in order to 
uvoid the regulation having any 
extraterritorial effect. (See paragraph 
*14 below.) 

The restrictions of this provision are 
substantially the sarpe as those that 
pertain to the qualifications for a bona 
fide subsidiary, fust as an insured bank 
may be held liable for the acts of a 
subsidiary (see paragraph *2 above), 
the law provides that a corporation can 
be held liable for the obligations and 
acts of its affiliate (either a parent or a 
sister corporation) when that 
corporation completely dominates the 
affairs of the affiliate as well as when 
other factors relevant to piercing the 
corporate veil are present. To have an 
insured bank held liable for the acts and 
obligations of its affiliates presents an 
obvious safety and soundness problem. 
Nonetheless, the FDICs chief goal with 
regard to affiliate relationships is, as 
stated in the original proposal: (1) To 
protect the safety and soundness of 
insured banks by requiring that the bank 
be operated independently and fn a 
manner consistent with safe and sound 
banking practice, and (2) to protect the 
deposit insurance fund by avoiding 
claims against the bank arising from the 
public's misconception about the entity 
with which it is dealing. 

The FDIC only received three 
comments addressing the affiliate 
provision. Those comments were 
exclusively concerned with the common 
name or logo prohibition and will be 
discussed below. Despite the dearth of 
comments on the affiliation issue, in 
assessing that provision the FDIC has 
treated the comments objecting to the 
criteria used to define "bona fide 
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subsidiary” as equally applicable to the 
affiliation criteria due to the substantial 
similarity of the two provisions. The 
reasons for retaining the criteria for 
affiliation in this revised proposal are 
concomitantly similar to the reasons for 
retaining the bona fide subsidiary 
criteria as proposed (see paragraph #2 
above). The restriction on common 
officers, directors, and employees is 
designed to ensure that the bank is run 
in an independent safe and sound 
manner as management's concerns will 
be focused on the bank and not on the 
affiliate. The remaining restrictions in 
5 332.8, including paragraph (4) which 
prohibits an employee of the affiliate 
who is also an employee of the bank 
from conducting activities on behalf of 
the affiliate that involve customer 
contact, are aimed at preventing the 
public from perceiving the insured bank 
and its affiliate to be one and the same 
entity. The avoidance of this perception 
will help to protect the deposit 
insurance fund by preserving confidence 
in a bank even when its affiliate 
encounters difficulties. 

When a bank has failed due, at least 
in part, to the activities of its affiliate, 
compliance with 5 332.6 (particularly 
those provisions ainfed at avoiding 
customer confusion) will help immunize 
the deposit insurance fund from claims 
that either the bank or the affiliate, as 
authorized by the bank, misrepresented 
the nature of the obligations of the 
affiliate. In the case of a deposit payoff, 
compliance with the above provisions 
should be a defense against claims that 
the obligations of the affiliate are 
deposits of the failed bank. In the case 
of an assumption by a healthy bank of 
the deposits and other liabilities of a 
failed bank, in which case the FDIC 
advances an amount from the insurance 
fund to the assuming bank equal to the 
difference between the amount of all 
liabilities assumed and the amount of 
assets assumed, compliance with § 332.6 
protects the fund by ensuring that the 
liabilities of the affiliate are not those of 
the failed bank subject to assumption by 
the healthy bank. For example, after the 
failure of the American Sank & Trust 
Co.. New York. N.Y. ("AB&T'J in 1976. 
individuals who thought they had 
purchased certificates of deposit from 
the bank but in fact had purchased 
commercial paper of the similarly 
named American B ft T Corp. (the 
bank's holding company), were given 
standing to proceed under the securities 
laws to state a case that they were in 
reality holding obligations of American 
Bank & Trust. Adato v. Ragan , 599 F.2d 
1111 (2d Cir. 1979). Another example of 
harm to the deposit insurance fund that 


can result from public confusion over 
affiliates relationships is the nearly 
devastating run on a large mid-western 
bank in the mid-1970s because of the 
losses incurred by a real estate 
investment trust owned by the bank's 
holding company. The REIT and the 
bank were not even similarly named, yet 
the losses incurred by the REIT were 
enough to set off a run on the bank by 
sophisticated, large-denomination 
depositors. A common name or logo 
clearly would have exacerbated the 
problem. (See paragraph *2 above for 
an explanation of the exception in the 
regulation permitting a bank to disclose 
its relationship to its affiliates.) Other 
problems created for banks by virtue of 
similarly named affiliated REIT in the 
1970s are well known. 

As mentioned. FDIC received three 
comments exclusively devoted to the 
prohibition against a common name or 
logo. All three strongly opposed this 
restriction. One of these comments was 
from an insured bank owned by a well- 
known national insurance company, 
while another was from a national bank 
owned by a well-known national 
retailer. The FDIC believes that the 
Adato case cited above, the REIT 
experience, and the other analyses set 
forth in connection with this proposal 
and the prior proposal support retention 
of the prohibition on a common name or 
logo. The FDIC rejected the idea of 
grandfathering existing common names 
because of the continued possibility of * 
public confusion. 

7. Restrictions on Lending 

Section 332.7 of the original proposal 
contained several restrictions on the 
extent to which, and the manner in 
which, an insured bank may deal with 
its subsidiary or affiliate that engages in 
insurance underwriting (excluding credit 
life insurance), real estate development, 
reinsurance, or insures, guarantees, or 
certifies title to real estate. With several 
modifications and additions, the 
restrictions in the current proposal 
remain the same as the ones set forth in 
the original proposal. The currently 
proposed restrictions apply to any 
insured bank that has a subsidiary that 
engages in activities prohibited to the 
bank under 5332.3 and to any insured 
bank that has an affiliate which is 
subject to the restrictions of section 
332.6. (The restrictions of 5 332.7 are 
applicable to banks with subsidiaries or 
affiliates that engage in insurance 
underwriting, real estate development, 
or guarantee or surety activities, thereby 
correcting an oversight in the first 
proposal which had only covered 
insurance underwriting and real estate 
development.) 


As revised. { 332.7 provides that: (1) 
Any extension of credit by an insured 
bank to a subsidiary that engages m 
prohibited activities may not be in 
excess of 10% of the bank's primary 
capital, (2) the bank's aggregate 
extensions of credit to all such 
subsidiaries may not exceed 20% of the 
bank's primary capital. (3) any 
extension of credit by an insured bank 
where the purpose of the extension of 
credit is to acquire an interest in any 
real estate developed by the bank's 
subsidiary or affiliate must be consistent 
with safe and sound banking practices 
and the aggregate of such purpose loans 
may not exceed 10% of the bank's 
primary capital, and (4) any extension of 
credit by an insured bank to any real 
estate develoment in which the bank s 
subsidiary or affiliate has an equity 
interest may not exceed 15% of the 
bank's primary capital. 

The currently proposed restrictions oo 
extensions of credit by an insured hank 
deletes the reference to section 23A of 
the Federal Reserve Act contained in 
the original proposal and removes 
affiliates from the reach of the 
prohibition. As section 23A already 
covers extensions of credit to affiliates, 
covering affiliates under this provision 
would merely be superfluous. The 
current proposal has dropped the 
reference to section 23A in order to 
avoid the inadvertent impression that 
the FDIC was trying to extend section 
23A to bank subsidiaries. It had been 
the FDIC's intent merely to borrow from 
that regulatory structure in formulating 
prudential restrictions. The prudential 
limitations set on extensions of credit by 
the proposal for safety and soundness 
reasons track the percentages used in 
section 23A, but do not contain any 
collateral requirements such as those 
used in section 23A. (Several comments 
objected to imposing collateral 
requirements.) Several comments 
suggested imposing restrictions on 
transactions between subsidiaries of an 
insured bank to avoid circumvention of 
the limits on loans to any one 
subsidiary. These comments, however, 
overlook the aggregate limit on loans to 
all subsidiaries. The FDIC believes that 
the aggregate limit is sufficient to 
safeguard against such circumvention. 

The current proposal continues 
virtually unchanged from the former 
proposal the restriction against an 
insured bank making loans for the 
purpose of acquiring any interest in real 
estate developed by the bank's 
subsidiary or affiliate unless the term9 
and conditions of the extension of credit 
are consistent with safe and sound bank 
practice. The aggregate of such "purpose 
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loans'* may not exceed 10% of the bank’s 
primary capital. This restriction iw 
de*i2ned to prevent an insured bank 
from making excessive and/or 
imprudent loans in order to "move" the 
subsidiary's or affiliate's real estate, 
likewise, the requirement that the 
extensions of credit by the bank to any 
renl estate development in which the 
bank s subsidiary or affiliate has an 
equity interest may not exceed 15% of 
thr bank's primary capital is designed to 
prevent a bank from making excessive 
and/or imprudent loans to a real estate 
venture in which its subsidiary or 
Affiliate baa an equity interest in an 
effort to protect the subsidiary’s or 
Affiliate's investment position. (The 
original proposal had contained a cross 
mft rcnee to 12 U.S.C. 84 which places a 
limit on loans to one borrower. That 
cros*> reference has been dropped for the 
wm< reasons the reference to section 
23A of the Federal Reserve Act has been 
dropped.) 

Despite several comments arguing 
that the restrictions overly limit an 
inured bank's ability to lend to projects 
of on affiliate or subsidiary, the FDIC 
reaffirms its statement made in the 
original proposal that, "taken together, 
these restrictions are designed to 
prevent abuses while at the same time 
Allowing purpose lending and other 
direct and indirect financing of real 
estate." Additionally, the FDIC has 
determined that this proposal's 
Allowance of certain in-house real estate 
Activities significantly diminishes the 
concerns expressed in the comments by 
pern litting increased direct involvement 
in real estate development. 

I. Trust Department Restrictions 

Proposed $ 332.7(a)(5) prohibits any 
insured bank that has a subsidiary that 
engages in activities prohibited to the 
benk under | 332.3, and any insured 
hank that has an affiliate that is subject 
to the restrictions of | 332.6. from 
pun hnaing as fiduciary, co-fiduciary or 
managing agent on behalf of any 
Account for which the bank has sole 
fcnvfytment discretion any interest in 
teal estate developed by such subsidiary 
or affiliate or any insurance policy or 
annuity underwritten by such subsidiary 
or affiliate unless: (1) The purchase is 
**pressly authorized by the managing 
iflvncy agreement, the trust instrument, 
court order or local law. or specific 
authority for the purchase is obtained 
from ail interested parties after full 
disclosure; (2) the purchase, although 
®ot expressly authorized under item (1), 
u otherwise consistent with the bank's 
common law fiduciary obligation; or (3) 
lfr»- purchase is permissible under 
applicable state and federal law or 


regulation. Except for minor wording 
changes, this provision is as originally 
proposed. 

The FDIC intends by this provisions to 
ensure against abuses that can arise in 
the adminstration of trust and other 
accounts over which the bank has 
investment discretion. The provision is, 
for the most part, simply a restatement 
of a bank's common law fiduciary 
obligation to refrain from dealing with 
itself in the adminstration of a trust. The 
provision has been styled as proposed 
(in the alternative) in order to take into 
account, for example, federal law 
governing employee benefit and pension 
plans that would permit in certain 
instances, transactions involving such 
funds and affiliates of their trustees. An 
insured bank would still be subject to 
any applicable stricter federal or state 
statutory regulatory requirement. For 
example, if a particular transaction is 
specifically prohibited under state law. 
a bank could not rely on $ 332.7(a)(5) as 
authority to enter into the transaction. 

9. Tying 

The revised proposal continues, with 
slight modifications, to prohibit directly 
or indirectly conditioning any extension 
of credit on the requirement that a 
borrower purchase any real estate 
developed by the bank's subsidiary or 
affiliate or purchase any insurance poliy 
or annuity underwritten by the bank's 
subsidiary or affililate. While some 
commens argued that this prohibition as 
unnecessary due to similar restrictions 
found in section 106(b) of the Bank 
Holding Company Act. many other 
comments evidenced extreme concern 
about tying arangements and urged the 
FDIC to bar bank entry into nonbanking 
areas in order to avoid tie-ins. The FDIC 
has retained this provision, however, 
inasmuch as not all insured banks are 
encompassed by the restrictions of 
section 106(b) of the Bank Holding 
Company Act (&g., nonbank banks) and 
because tying arrangements involving 
subsidiaries of banks not in a holding 
company system may not be covered 
thereby. The provision is not duplicative 
as to banks that are covered by section 
106(b) as i 332.7(a)(4) contains a 
footnote which provides that 
compliance with section 106(b) shall 
deemed to be compliance with the 
proposal's anti-tying provisions. 

10. Restrictions on Operations of Bank 
Insurance Departments and Permissible 
Real Estate Activities 

Because the current proposal permits 
insured banks to: (1) Engage directly in 
real estate development up to certain 
limits pursuant to $ 332.3(b){2)(i) and (2) 
underwrite life insurance and annuities 


through a department of the bank 
pursuant to § 332.3(c)(2)(i). certain 
restrictions are necessary to prevent 
abuses that might Brise. Paragraphs (3) 
and (4) of § 332.7(b) have therefore been 
added to the proposal. These paragraphs 
parallel the trust department restrictions 
and anti-tying provisions explained 
above that are applicable to insured 
banks that have subsidiaries or affiliates 
that engage in real estate or insurance 
activities. 

Paragraphs (1) and (2) of new 
5 332.7(b) are designed to prevent 
customer confusion when an insured 
bank operates a life insurance 
department. Paragraph (1) prohibits an 
insured bank from referring to federal 
deposit insurance in any life insurance 
department advertisement, solicitation, 
or promotional material and paragraph 
(2) requires any life insurance policy or 
annuity underwritten by the insurance 
department or an insured bank to be 
accompanied by a written disclosure 
stressing that only the assets of the 
insurance department are available to 
pay the liabilities of the insurance 
department. The FDIC hopes, by 
adopting these requirements, to avoid 
situations in which customers of the life 
insurance department mistakenly 
believe that they have an insured 
deposit when, in fact, the customer has 
purchased an annuity. 

The FDIC specifically requests 
comments on whether any other 
conditions in lieu of. or in addition to. 
the ones proposed should be imposed 
when an insured bank directly engages 
in real estate development and/or 
operates a life insurance department 
Far example, should the FDIC require 
that the life insurance department be 
physically separate and distinct within 
the bank from the other departments? 
Should the some bank employee be 
prohibited from selling annuities and 
setting up money market deposit 
accounts? 

It. Waiver 

In response to several comments, a 
provisions has been added to the 
revised proposal that provides for a 
waiver by the FDIC's Board of Directors. 
The standard for the waiver as set forth 
in the proposal is that the Board of 
Directors may. by resolution, waive all 
or any portion of the regulation when 
the Board of Directors deems it 
necessary and In the public interest to 
do so. In addition to waiving the 
regulation, the Board of Directors may 
impose such other conditions as it 
determines to be appropriate. This 
provision will allow the FDIC at the 
request of an insured bank or upon the 
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agency’s own initiative to waive any 
particular portion of the regulations and 
tailor make such conditions or 
restrictions that the Board of Directors 
feels are appropriate under the 
individual circumstances. 

12. Insurance Sales, Rea) Estate 
Brokerage, Travel Services, EDP 
Services 

The regulation as originally proposed 
contained several restrictions applicable 
to instances in which an insured bank, 
its subsidiary, or nffilliate were 
providing certain brokerage services. 
EDP services and/or travel agency 
services. The restrictions were primarily 
designed to address conflicts of interest 
and antidying concerns. Comments 
received in response to the proposed 
restrictions were overwhemingly 
critical. Banks presently involved in 
these activities objected to the 
restictions as unnecessary and 
duplicative. Nonbanking trade groups 
objected to the “attempt” on the part of 
the FDIC to “authorize” insured banks 
to conduct such activities. 

Upon reconsideration of the issue, the 
FDIC has determined to withdraw these 
proposed requirements. The effect of 
doing so is not, however, to preclude 
insured banks from conducting 
brokerage, EDP. and travel activities nor 
does it means that the FDIC will not 
address any problems that may arise 
due to the involvement of an insured 
bank in such activities. It is the FDIC's 
opinion that these activities pose only 
minimal safety and soundness concerns 
and that these concerns may be 
adequately addressed during the 
examiation process or otherwise where 
the need arises. If further experience jn 
this area demonstrates the need for a 
regulation to address conflicts of 
interest and tying, the FDIC will Initiate 
rulemaking or take other appropriate 
action. 

13. Definition of “Affiliate”, 

“Subsidiary ”, “Extension of Credit” and 
“Company” 

The original proposed regulation 
defined the term “Affiliate” to mean a 
company that directly or indirectly 
controls an insured bank or is under 
common control with an insured bank. 
“Control” was defined as the power to 
directly or indirectly vote twenty-five 
percent of a bank's or company's stock, 
the ability to control the election of a 
majority of a bank's or company’s 
directors or trustees, or the ability to 
exercise a controlling influence over the 
management and policies of a bank or 
company. At a minimum, the original 
proposed regulation treated as affiliates 
of an insured bank the bank's parent 


company, a company that controls 
twenty-five percent or more of the 
bank's stock, and any companies by 
either of the above. 

The term "subsidiary” was defined in 
the original proposal to mean a 
company directly or indirectly 
controlled by a bank. As “company” 
was defined in the proposed regulation 
to include corporations (other than 
banks), partnerships, businesses trusts, 
associations, joint ventures, pools, 
syndicates or other similar business 
organizations, the term subsidiary as 
originally proposed encompassed a 
business entity operated by several 
insured banks in a cooperative effort. 

The term “extension of credit” as 
defined in the original proposed 
regulation had generally the same 
meaning as found in Federal Reserve 
Board Regulation O (12 CFR 215.3) 
which concerns insider transactions. As 
defined in the original proposal, 
however, the term covered purchases 
“whether or not under repurchase 
agreement" of securities, other assets, or 
obligations. The “whether or not" 
language was included in the proposed 
regulation in an attempt to control the 
extent to which a bank may indirectly 
divert funds into a subsidiary by means 
of purchasing securities and other assets 
from the subsidiary. The term also 
differed from that used in Regulation O 
in that a “draw” upon a line of credit 
was an extension of credit whereas a 
“grant” of a line of credit was not. 

The revised proposed regulation 
retains the above definitions as 
originally proposed without any 
modifications. (The agency did not 
receive any comments directed to the 
definitions.) A footnote has been added 
to proposed { 332.7 (“Restrictions”) in 
response to comments that including a 
purchase of securities in the definition 
of extension of credit raised the 
question of whether or not a bank's 
direct investment in its subsidiary 
through a purchase of securities issued 
by that subsidiary* was subject to the 
lending restrictions established by 
5 332.7. That footnote indicates that the 
lending restriction does not limit such 
purchases. 

14. Scope of Regulation 

The revised proposed regulation 
continues to apply to all FDIC-insured 
banks, /.e. nonmember banks, state 
banks that are members of the Federal 
Reserve System, national banks, federal 
savings banks insured by the FDIC. and 
insured branches of foreign banks. 
Numerous comments challenged the 
FDIC's authority to adopt a regulation 
that would apply to insured banks other 
than insured state nonmember banks. 


For the reasons set forth at length in the 
statutory authority discussion above, the 
FDIC has determined not only that it h*$ 
the authority to adopt a regulation 
applicable to all insured banks but also 
that the adoption of this particular 
proposed regulation is necessary to the 
protection of the insurance fund and the 
safety and soundness of insured banks. 
As a practical matter, national banks 
and state banks that are members of the 
Federal Reserve System, as well as 
affiliates of insured banks that are 
nonbank subsidiaries of a bank holding 
company, are not impacted by the 
proposed regulation. Such entities are 
either not presently authorized to 
engugc in insurance underwriting or real 
estate development or are precluded by 
some other federal law and/or 
regulation from engaging in such 
activities. To the extent that state 
nonmember banks and federal savings 
banks insured by the FDIC may be 
affected by the regulation (those entities 
may be authorized by state or fedcr.il 
law or regulation to engage in insurance 
underwriting or real estate 
development), the FDIC has determined 
that such impact is both advisable and 
within the agency's authority. Again, the 
FDIC feels that the revisions made to the 
proposed regulation will minimize, if not 
eliminate, any conflict with state or 
other federal law. Lastly, insofar as the 
proscription on acting as guarantor or 
surety is concerned, it would appear 
that this prohibition is no broader than 
similar prohibitions already applicable 
to national banks, member banks, and 
federal savings banks insured by the 
FDIC. 

Foreign bonks and insured branches 
of foreign banks —The FDIC received a 
comment on behalf of the Institute of 
Foreign Bankers urging the FDIC to 
clarify that a foreign bank with an 
insured branch iB not an insured bank 
for the purposes of the regulation. The 
comment also urged the FDIC to exclude 
from the reach of the regulation: (1) The 
non-U.S. affiliates of insured branches 
of foreign banks. (2) the non-U.S. • 
affiliates of domestic bank subsidiaries 
of foreign banks, and (3) the affiliates of 
domestic bank subsidiaries and insured 
branches of foreign banks where their 
U.S. nonbanking activities are either (a) 
grandfathered under section 8 of the 
International Banking Act (12 U.S.G 
3106) or (b) are permissible under the 
Bank Holding Company Act. 

Section 332.1 of the revised proposed 
regulation (“Purpose and Scope”) has 
been amended to indicate that the 
foreign bank parent of an insured 
brancFTis not within the scope of the 
regulation. It is clear, even without this 
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indication, however, that the foreign 
bank parent of an insured branch or of a 
domestic hank subsidiary Is not an 
affiliate subject to the restrictions of the 
regulation. This is so as an affiliated 
company does not include a bank. [See 
{:> 52.2(a)). Non-U.S. companies that arc 
affiliated with an insured bank 
(including an insured branch of a foreign 
b<mk or a domestic bank subsidiary of a 
foreign bank) have also been excluded 
from coverage under § 332.8 of the 
regulation. These affiliates are also 
therefore not subject to the restrictions 
of 1 332.7(a) as the preface of that 
pH 1 4graph recites that the restrictions 
therein apply to any insured bank that 
has an affiliate that is subject to the 
restrictions of S 332.6. 

The above exclusions are designed to 
prrvent the regulation from having an 
extraterritorial effect. There is no need 
to exclude from the regulation the 
affiliates of insured branches or of 
domestic bank subsidiaries of foreign 
banks that engage in activities 
permissible under the Bank Holding 
Company Act. The activities covered by 
the regulation have not been found to be 
closely related to banking and therefore 
are not permissible under tht statute. 

U S nonbanking activities 
grandfathered by the International 
Banking Act on the part of affiliates of 
insured branches of foreign banks and 
affiliates of domestic bank subsidiaries 
of foreign banks have also not been 
excluded from coverage under the 
regulation. Although the Federal 
Reserve Board has the authority to 
terminate the grandfather status 
conferred by the International Banking 
Act. the FD1C is of the opinion that that 
authority does not preclude the FD1C 
from regulating insured banks and their 
relationship to such affiliates nor does it 
remove the need for the FD1C to do so. 

Exemption for certain subsidiaries — 
The uriginal proposed regulation 
contained a provision which indicated 
tha* the restriction of H 332.4. 33 ZJS t and 
332 7 did not apply in the case of a 
subsidiary of an insured bank that 
exclusively conducted any activity that 
is specifically authorized by statute, 
regulation, or interpretation to national 
banks or their operating subsidiaries. (A 
companion exclusion in { 332.3(b) 
provided that no insured bank was 
required to establish or acquire a bona 
fide subsidiary in order to conduct any 
*u< h activity.) Upon reconsideration, the 
FDIC has determined to delete these 
exclusions from the revised proposed 
regulation. 

13. Compliance 

The revised proposed regulation 
requires that any insured hank that. 


prior to the date of publication of the 
proposal in the Federal Register, 
engaged in any activity prohibited to the 
bank shall have one year from the 
effective date of the regulation to move 
the operation into a bona fide 
subsidiary. Thus, for example, an 
insured bank that underwrites property 
and casualty insurance will have one 
year to establish a bona fide subsidiary 
to take over that operation. In the case 
of real estate development, the bank 
will be permitted to complete any real 
estate development project that is 
ongoing as of the date of publication of 
the proposal in the Federal Register as 
well as any real estate development 
project for which it has. as of such date, 
entered into a binding contractual 
obligation. The bank will not be 
permitted, however, to enter into any 
new real estate development projects 
after the effective date of the regulation 
other than in compliance with the 
regulation. Thus, if an insured bank is 
involved in one or more real estate 
development projects that exceed the de 
minimis real estate transaction 
exclusion, the bank will be permitted to 
complete the projects but any additional 
real estate developments must be 
entered into through a bona fide 
subsidiary of the bank until the bank 
can again comply (for example, because 
of sales of development interests or 
growth of primary capital) with the de 
minimis requirement. 

This limited grandfather aspect of the 
compliance provision is designed to 
prevent undue disruption to existing real 
estate operations to the detriment of the 
bank, ie .. avoid forcing a bank to 
precipitously divest its interests in 
ongoing real estate developments. The 
revised compliance provision should 
provide more flexibility than the 
provision as originally proposed which 
would have given a bank two years to 
move an existing operation but did not 
establish a limited grandfather for 
ongoing real estate development. The 
provision as revised is thus responsive 
to comments which urged the FDIC to 
grandfather existing levels of real estate 
investment so as to not force a bank to 
divest assets at a liquidation price. The 
proposal does not simply grandfather 
insured banks that are conducting 
directly or indirectly activities 
authorized by their state or federal 
chartering authority as requested by 
some comments. This approach has not 
been adopted for all the reasons more 
fully discussed in the “Bases of 
Concern" discussion above. 

The FDIC is specifically requesting 
comment on whether the regulation 
should identify when a real estate 


project is “completed" and invites 
comment on how to determine when 
that has occurred. Additionally, the 
FDIC invites comment on whether the 
regulation should establish a specific 
time period on the limited grandfather 
and whether the one year compliance 
period for all other prohibited activities 
is sufficient. 

If an insured bank, prior to the date of 
publication of the proposal in the 
Federal Register, acquired or 
established a subsidiary that engages in 
prohibited activities or. prior to such 
date, because affiliated with a company 
that engages in such activities, the bank 
has one year from the effective date of 
the regulation to comply therewith with 
the following exceptions. The subsidiary 
must meet the definition of a bona fide 
subsidiary within 180 days and the 
affiliate provision of the regulation must 
be in compliance with within 180 days. 
The lending and other restrictions of 
$ 332.7 must be met within 90 days. 

16. Paperwork Reduction Act 

The notice requirements contained in 
the proposed regulations do not 
constitute “collections of information for 
purposes of the Paperwork Reduction 
Act (44 U.S.C. 3501 et seq .) and therefore 
are not subject to the Office of 
Management and Budget (“OMB") 
clearance provisions of that Act. This is 
because the notice requirements fall 
within the exception to the definition of 
“information" set out in $ 1320,7(k)(1) of 
the OMB regulations implementing the 
“collection of information clearance" 
provisions of the Act (5 CFR Part 1320). 

It is recognized, however, that the notice 
requirements do place an affirmative 
obligation on an insured bank to notify 
the FDIC of its intended action, to 
confirm whether or not the transaction 
has been consummated, and to notify 
the FDIC if the bank has a subsidiary 
that engages in restricted activities or is 
affiliated with a company that engages 
in restricted activities. Any costs 
associated with these notices would 
appear, however, to be minimal. The 
proposed regulation does not specify the 
content of the written notices nor does it 
require insured bonks to provide the 
FDIC with any specific information. 

17. Regulatory' Flexibility Act Analysis 

In accordance with the FDICs policy 
statement entitled “Development and 
Review of FDIC Rules and Regulations" 
and the Regulatory Flexibility Act (5 
US C. 601 et seq.). the FDIC conducted 
an analysis of the proposed regulation 
The results of that analysis follow. 

The proposed regulation would 
prohibit, with certain exceptions, an 










23990 


Federal Register / Vol. 50, No. 110 / Friday, June 7. 1985 / Proposed Rules 


insured bank from conducting insurance 
or real estate underwriting activities 
unless such activities were conducted in 
a bona fide subsidiary of the bank. 

There are several benefits to such a 
restriction. By separating these activities 
from the bank, there will be less 
regulatory overlap and it will be easier 
for the various regulatory agencies to 
monitor the conditions of the institutions 
for which they are responsible. 
Moreover, by providing some insulation 
between the bank and its real estate and 
insurance underwriting activities, the 
safety of the bank is less likely to be 
threatened should its real estate or 
insurance subsidiaries encounter 
financial difficulty. 

The provisions which would require 
independent capitalization, limit 
intercompany dealing, and prohibit 
insured banks from becoming affiliated 
with companies engaging in insurance or 
real estate underwriting activities unless 
the affiliate is physically separate from 
the bank and has a separate name and 
logo ore consistent with the desire to 
limit the overall exposure of the banking 
organization by maintaining some 
separation between an insured 
institution's banking and nonbanking 
activities. These restrictions should not 
impose substantial costs on insured 
banks and will make ft less likely that 
financial problems encountered by an 
affiHate will result in problems for the 
bank itself. The absence of an 
investment cap in the insured bank's 
subsidiaries will enable even relatively 
small insured banks to compete in these 
markets. The exclusion of bank's 
investment in its subsidiary does not 
eliminate any of the potential benefits 
that will result from increased 
competition in these markets. It does, 
however, encourage asset 
diversification by ensuring that insured 
banks do not become overexposed to 
cyclical declines in any of these 
activities. 

As already stated, the FDIC does not 
believe that this regulation will result in 
excessive costs for insured banks in 
general or for small banks in particular. 
The primary concern, with respect to 
real estate development (particularly for 
small banks), would be if banks did not 
plan to engage in real estate 
development activities on a large 
enough scale to warrant the costs 
associated with forming a bona fide 
subsidiary. In such cases the regulation 
might discourage the bank from 
participating in real estate development 
activities and some public benefit might 
be lost However, this potential concern 
is alleviated under the revised proposed 
regulation. Any bank that wished to 


engage in real estate activities on a 
limited basis would not have to incur 
any additional costs as a result of the 
proposed regulation since real estate 
investments that did not exceed 50% of 
primary capital could be conducted in 
the bank itself. Only those institutions 
that wish to participate in this market on 
a large scale would be required to set up 
a bona fide subsidiary, and in those 
instances the bank's real estate 
activities would be on a large scale to 
justify the costs associated with the 
formation of a bona fide subsidiary. 

With respect to insurance activities by 
insured banks, it is unlikely that the 
proposed regulation will create 
unjustifiable costs or deter market entry. 
Banks that want to sendee their 
customer's insurance needs on a limited 
basis would be more interested in 
insurance brokerage than insurance 
underwriting, and the proposed 
regulation does not prohibit insurance 
brokerage activities. There are 
economies of scale associated with 
insurance undenvriting which suggest 
that banks should not participate in this 
market unless they are willing to enter 
on a large enough scale to make the 
costs associated with forming a bona 
fide subsidiary a relatively minor part of 
their total costs. These economies of 
scale result from the need to 
soufficiently diversify underwriting 
risks. 

Based on the above, the Board of 
Director hereby certified that the 
proposed rule, if promulgated, will not 
have a significant economic impact on a 
substantial number of small entities. 

List of Subjects in 12 CFR Part 332 

Banks. Banking. Foreign banks, 
banking, State nonmember banks. 

In consideration of the foregoing, the 
FDIC is proposing to revise Part 332 of 
title 12 Code of Federal Regulations as 
follows: 

PART 332—POWERS INCONSISTENT 
WITH PURPOSES OF FEDERAL 
DEPOSIT INSURANCE LAW 

See. 

332.1 Purpose and scope. 

332£ Definitions. 

332.3 Prohibited activities. 

332 4 Investment in subsidiary. 

3325 Notice. 

332.6 Affiliation. 

332.7 Restrictions. 

332 8 Waiver. 

332.9 Compliance. 

332.10 Enforcement. 

Authority: Sec tt. Slat 878, 12 U SC 1616; 
sec. 8(*j, sec. 2\B[n]\ of the Act of September 
21.1950 (Pub. L No. 797; 64 Stat 679). 
effective September 21.1950. as amended by 
sec. 204 of title II of the Act of October 16. 


1966 (Pub. L. No. 09-695. 60 Stat. 1054). 
effective October 18,1908: sec. 6(c){14) of the 
Act of September 17.1976 (Pub. L No. 95 -itp 
92 Stat. 616). effective September 17.1970, 
and sec. 113(g) of title I of the Act of October 
15.1982 (Pub. L No 97-320; 96 Stat. 1473 and 
1474), effective October 15. 1982; 12 U.S.C 
1818(a); sec 6(b). sec. 2(6(b)) of the Act of 
September 21.1950 (Pub. L No. 797), as 
added by sec 202 of title U of the Act of 
October 16, 1966 (Pub. L No. 69-695; 60 Stdi 
1046), as amended by sec 110 of title I of the 
Act of October 28,1974 (Pub. L No. 93-495 tu 
Stat. 1506); sec. 11 of the Act of September t7. 
1976 (Pub. L No. 95-309: 92 Stat. 624): secs 
107(a)(1) and 107(b) of title 1 of the Act of 
November 10.1978 (Pub. L No. 95-630; 92 
Stat 3649 and 3853); and sec* 404(c). 425(b). 
and 425(c) of title IV of the Act of Ocdobe^ 1$. 
1982 (Pub. L No. 97-320. 96 StaL 1512 and 
1524); 12 U.SC 1616(b): sec 9. 64 Stat. 661 
882,12 U.S.C. 1619: sec. 11(a). sec. 2|11(a)| of 
the Act of September 21.1950 (Pub. L No 
797: 64 Stat 864). effective September 21. 
1950, as amended by sec 301(c) of title Ill of 
the Act of October 16.1966 (Pub. L No. 8$^ 
695; 80 Stat 1055), effective October 16 1966c 
section 7(a)(3) of title I of the Act at 
December 23. 1969 (Pub. L No. 91-151; 83 
Stat. 375). effective December 23. I960: secs. 
101(a)(3) and 102(a)(3) of title I of the Act of 
October 28.1974 (Pub. L No 93-495; 86 Stat 
1500 and 1502). effective November 27,1SP4: 
sec 1401(a) of title XIV of the Act of 
November 10.1976 (Pub. L No. 95-630:92 
Stat. 3712). effective March 10. 1979; sec. 323 
of title Iff of the Act of December 21.1979 
(Pub. L No. 96-153. 93 Stat. 1120): sec 308 of 
title 111 of the Act of March 31,1960 (Pub. 1. 
No. 96-221; 94 Stab 147). effective March 3b 
I960; and sec 103 of tide I of the Act of 
December 28.1961 (Pub. L No. 97-110; 95 
Slat. 1514), effective December 26,1981: sec 
11(f). section 2fll(f)l of the Act of September 
21.1950 (Pub. L No 797; 64 Stat. 685). 
effective September 21.1950. as amended by 
sec 6(c)(20) of the Act of September 17.1978 
(Pub. L No 96-389:92 Stat. 619), effective 
September 17.1978.12 U.S.C. 1821(f). 

§ 332.1 Purpose and scope. 

The provisions of this part apply to all 
insured banks including state chartered 
banks that ore members of the Federal 
Reserve System, insured nonmember 
banks, national banks, insured branches 
of foreign banks (but not the foreign 
bank itself), and federal savings banks 
that are insured by the FDIC. The 
purpose of this part is to assure the safe 
and sound operation of insured banks 
by prohibiting activities that are 
inconsistent with the purposes of federal 
deposit insurance. 

§332.2 Definitions. 

For the purposes of this part, the 
following definitions apply. 

(a) "Affiliate" shall mean any 
company that directly or indirectly 
controls or is under common control 
with an insured hank. 
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(b) “Bona fide subsidiary** shall mean 
* subsidiary of an insured bank that at a 

minimum: 

(1) Is adequately capitalized; 

(2) Is physically separate and distinct 
in its operations from the operation of 
thr bank, such physical separation being 
thieved at a minimum by separate 
offices clearly demarcated as belonging 
to the subsidiary, access to which is 
through a separate entrance from that 
used Tor the insured bank, except that 
tho bank’s and subsidiary's offices may 
be accessed through a common outer 
lobby or common corridor; 

(3) Does not share a common name or 
logo with the bank; * 1 

(4) Maintains separate accounting and 
other corporate records; 

(5) Observes separate formalities such 
as separate board of directors' meetings; 

(6) Maintains separate employees who 
arr compensated by the subsidiary; 1 

|7) Shares no common offices with the 
bank; 

(8) A majority of its board of directors 
is composed of persons who are neither 
directors nor officers of the bank; and 

(9) Conducts business pursuant to 
independent policies and procedures 
designed to inform customers and 
prospective customers of the subsidiary 
that the subsidiary is a separate 
organization from the bank, that any 
insurance policies or annuities 
underwritten by the subsidiary', as well 
as any real estate investments 
recommended, offered or sold by the 
subsidiary, are not bank deposits, are 
not insured by the FD1C, and are not 
guaranteed by the bank and that any 
umiertakings or obligations of the 
subsidiary are not undertakings or 
obligations of the bank. 

(c) “Company" shall mean any 
corporation (other than a bank), 
partnership, business trust, association, 
joint venture, pool, syndicate, or other 
similar business organization. 

fd) “Control" shall mean the power to 
directly or indirectly vote 25 per centum 
or more of the voting stock of a bank or 
company, the ability to control in any 
manner the election of a majority of 
bank’s or company's directors or 
trustees, or the ability to exercise a 
controlling influence over the 
management and policies of a bank or 
company. 


1 Hit* requirement *11*11 not prohibit the 
•ubtvdUrjr from advertising or otherwise disclosing 
itn reUtionohip to the insured bank 

1 This requirement shall not be construed to 
PmhibO the use by the subsidiary or bank 
rnijiloyeea to pernirm functions whkh do not 
directly involve customer contact auch as 
rl county data processing and recordkeeping, so 
ton* «s the bank and the subsidiary contract for 
serviotBain tenn* and conditions oomparsW* 
I" the those agreed to by independent entities 


(e) "Extension of credit” shall mean 
the making or renewal of any loan a 
draw upon a line of credit, or an 
extension of credit in any manner 
whatsoever and includes, but is not 
limited to; 

(1) A purchase, whether or not under 
repurchase agreement, of securities, 
other assets, or obligations; 

(2) An advance by means of an 
overdraft, cash item or otherwise: 

(3) issuance of standby letter of credit 
(or other similar arrangement regardless 
of name or description); 

(4) An acquisition by discount, 
purchase, exchange, or otherwise of any 
note, draft, bill of exchange, or other 
evidence of indebtedness upon which a 
natural person or company may be 
liable as maker, drawer, endorser, 
guarantor, or surety; 

(5) A discount of promissory notes, 
bills of exchange, conditional sales 
contracts, or similar paper, whether with 
or without recourse: 

(6) An increase of an existing 
indebtedness, but not if the additional 
funds are advanced by the bank for its 
own protection for (A) accrued interest 
or (B) taxes, insurance, or other 
expenses incidental to the existing 
indebtedness; or 

(7) Any other transaction as a result of 
which a natural person or company 
becomes obligated to pay money (or its 
equivalent) to a bank, whether the 
obligation arises directly or indirectly, 
or because of an endorsement on an 
obligation or otherwise, or by any 
means whatsoever. 

(f) "Primary capital” shall have the 
meaning set forth in S3ZB.2(h) of the 
FDICs regulations. 

(g) "Real estate development" shall 
mean any form of direct or indirect 
equity interest in real property other 
than the following: 

(t) An interest in real property that is 
primarily used by the bank, its 
subsidiaries, or affiliates as offices or 
related facilities for the conduct of its 
business; 

(2) An interest in real property that Is 
acquired in satisfaction of debts 
previously contracted in good faith 
provided that the properly is not held 
longer than permitted by any applicable 
law or regulation; 

(3) An interest In real property that is 
acquired at sales under judgments, 
decrees or mortgages held by the bank 
provided that the property is not held 
longer than permitted by any applicable 
law or regulation; 

(4) The right to receive a portion of a 
borrower's gross or net income earned 
from the operation of real property or 
upon sale or refinancing of the real 
property when that right is acquired as 


an addition to. or in lieu of, interest on a 
loan to the borrower secured by such 
real property; and 

(5) Interests in real property that are 
primarily in the nature of charitable 
contributions to community 
development. 

(h) "Subsidiary” shall mean any 
company directly or indirectly 
controlled by an insured bank. 

§ 332.3 Prohibited activities. 

(a) Acting os surety or guarantor. (1) 
Except as otherwise provided in 
paragraph (a)(2). no insured bank may 
directly on indirectly conduct a surety 
business, insure the fidelity of others, or 
guarantee the obligations of others. 

(2)(i) An insured bank may directly: 

(A) In the case of an insured branch of 
a foreign bank, guarantee or become 
surety upon the obligations of others os 
provided in S 347.3(c)(1) of the FDICs 
regulations. (B) guarantee or become 
surety upon the obligations of others 
through an acceptance, endorsement, or 
letter of credit made or issued in the 
usual course of the banking business. 

(C) issue standby letters of credit as that 
term is defined in 5 337 2 of the FDlC’s 
regulations or enter into other similar 
arrangements. (D) guarantee or become 
surety upon the obligations of others if 
the bank has a substantial interest in the 
performance of the transaction or has a 
segregated deposit sufficient in amount 
to cover the bank's total liability, (E) 
enter into check guaranty card 
programs, customer-sponsored credit 
card programs, and similar 
arrangements on behalf of its retail 
banking deposit customers provided that 
the bank establishes the credit- 
worthiness of the individual before 
undertaking to guarantee his/her 
obligations, and (F) endorse or 
otherwise guarantee notes or other 
obligations sold by the bank for its own 
account. 

(ii) An insured bank may, through a 
bona fide subsidiary of the bank, 
indirectly engage in activities otherwise 
prohibited to the bank under paragraph 
(a)(1) of this section. 

(b) Real estate development. (1) 
Except as otherwise provided in 
paragraph (b)(2). no insured bank may 
directly or indirectly engage in real 
estate development. 

(2}(i) An insured bank may directly 
engage in real estate development 
provided that: (A) the bank meets at 
least the minimum capital requirements 
set forth in S 325.3 of the FDICs 
regulations. (B) the bank's aggregate 
investments in such real estate 
development, including any related 
extensions of credit, do not exceed 50*^ 
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of the bank s primary capital, and (C) 
the bank s aggregate investment in any 
one real estate development (including 
any related extensions of credit) does 
not exceed 10% of the bank's primary 
capital; 

(it) An insured bank may, through a 
bona fide subsidiary of the bank, 
indirectly engage in real estate 
development activities otherwise 
prohibited to the bank under paragraph 

(b) (1) of this section. 

(c) Insurance undenviting. (1) Except 
as otherwise provided in this paragraph 
and paragraph (c)(2), no insured bank 
may directly or indirectly underwrite 
insurance or engage in reinsurance. This 
prohibition extends, but is not limited to. 
casualty insurance, property insurance, 
life insurance (exclusive of insurance 
limited to assuring repayment of the 
outstanding balance due on an 
extension of credit in the event of death, 
disability, or involuntary 
unemployment), annuities, mortgage 
guarantee insurance, and title insurance. 

(2)(i) An insured bank may underwrite 
life insurance and annuities through a 
department of the bank provided that 
the state of federal statutes or regulation 
which authorizes the bank to do so 
requires that: (A) The assets, liabilities, 
obligations, and expenses of the 
insurance department are separate and 
distinct from those of the other 
departments of the bank. (B) the assets 
of the other departments of the bank 
cannot be used to satisfy the 
obligations, liabilities, or expense of the 
insurance department, (C) the insurance 
department keeps separate accounting 
and other records. (D) the insurance 
department may not make investments 
not permitted to the bank, end (E) the 
insurance department is liquidated 
separately from the other departments 
of the bank and does not form part of 
the receivership in the event of the 
insolvency of the bank; 

(ii) An insured bank may, through a 
bona fide subsidiary of the bank, 
indirectly engage in insurance 
underwriting activities otherwise 
prohibited to the bank under paragraph 

(c) (1) of this section. 

8 332.4 Investment in subsidiary. 

(a) No insured bank may establish or 
acquire a subsidiary that engages in any 
activity prohibited to an insured bank 
under } 332.3 unless the bank meets at 
least the minimum capital requirements 
set forth in $ 325.3 of the FDICs 
regulations. 

(b) An insured bank's direct 
investment in a subsidiary 1 that engages 
in any activity prohibited to an insured 
bank under $ 332.3 will not be counted 
toward the bank's consolidated capital. 


$ 332.5 Notice. 

(a) Notice of intent. (1) Any insured 
bank that intends to (ij establish or 
acquire a subsidiary that engages in 
activities prohibited to the bank under 
i 332.3, or (ii) become affiliated with a 
company that engages in any such 
activity, shall file a written notice of 
intent with the regional director of the 
FDIC region in which the bank is 
located. This notice must be received in 
the regional office at least 00 days prior 
to consummation of the transaction. Any 
insured bank that files a notice pursuant 
to this paragraph must also notify the 
regional director in writing within to 
days after the consummation of the 
transaction.* 

(2) The notices required by paragraph 
(a)(1) may be waived in the FDIC's 
discretion where such notices are 
impracticable or where waiver would be 
in the public interest 

(b) Notice of existing relationship. 

Any insured bank that as of [insert 
effective date of the regulation] has a 
subsidiary that engages in activities 
prohibited to an insured bank under 
S 332,3 or, is as of that date affiliated 
with a company encompassed by 

S 332.6, must notify in writing the 
regional director of the FDIC region in 
which the bank is located of the 
existence of that relationship. This 
notice must be received in the regional 
office no later than (insert a date 30 
days from the effective date of the 
regulation). 

$332.6 Affiliation. 4 

No insured bank may become 
affiliated with any company that 
engages in any activity prohibited to an 
insured bank under ( 332.3 unless: 

(a) The affiliate is physically separate 
and distinct in its operation from the 
operation of the bank, such physical 
separation being achieved at a minimum 
by separate offices clearly demarcated 
as belonging to the affiliate, access to 
which is through a separate entrance 
from that used for the bank, except that 
the bank's and affiliate's offices may be 
occessed through a common outer lobby 
or a common corridor. 


• In the caw of ai> affiliation that will arise out of 
a change in bank control or bank merger, the notice 
requirements of | 332.5(a) shall not apply provided 
lhat fl) the bank has Sled a change In bank control 
notice with (he FDIC pursuant to ft 309.15 of the 
FDICs regulations, (2) has filed an application with 
the FDIC for prior written consent to merge, 
consolidate, acquire assets, or enter Into s purchase 
and assumption transaction, or (3) has filed such a 
notice or application with another federal or state 
agency that is required by statute or regulation to 
consult with the FDIC with respect to the notice or 
application. 

4 Tbe restrictions of ft 33241 shall not apply in the 
case of any affiliate that is principally engaged in 
business outside the United States 


(b) The bank and affiliate share no 
common officers; 

(c) A majority of the board of 
directors of the bank is composed of 
persons who are neither officers nor 
directors of the affiliate: 

(d) Any employee of the affiliate who 
is also an employee of the bank doe* not 
conduct activities on behalf of the 
affiliate that involve customer contact; 

(e) The bank and affiliate do not share 
a common name or logo;* and 

(f) The affiliate conducts business 
pursuant to independent policies and 
procedures designed to inform 
customers and prospective customer* of 
the affiliate that the affiliate is a 
separate organization from the bank and 
that any insurance policies or annuities 
underwritten by the affiliate, as well as 
any real estate investments 
recommended, offered, or sold by the 
affiliate, are not bank deposits, are not 
insured by the FDIC, and are not 
quaranteed by the bank nor are any 
undertakings on the part of the affiliate 
otherwise undertakings or obligations of 
the bank. 

$ 332.7 Restrictions. 

(a) Transactions with subsidiary or 
affiliate. Any insured bank that has a 
subsidiary that engages in activities 
prohibited to the bank under S 332.3 and 
any insured bank that has an affiliate 
that is subject to the restrictions of 
{ 332.6 shall not: 

(1) Directly or indirectly make any 
extension of credit to any such 
subsidiary in excess of 10% of the bank* 
primary capital; 

(2) Directly or indirectly make 
extensions of credit in the aggregate to 
ail such subsidiaries in excess of 20 of 
the bank's primary capital;* 

(3) Make any extension of credit 
where the proceeds are to be used by 
the borrower to acquire any Interest in 
real estate developed by such subsidiary 
or affiliate unless the terms and 
conditions of the extension of credit are 
consistent with safe and sound banking 
practice. The aggregate of such 
extensions of credit shall not exceed 
10% of the banks's primary capital. 

(4) Directly or indirectly condition any 
extension of credit on the requirement 
that the borrower purchase any real 
estate developed by such subsidiary or 
affiliate or purchase any insurance 


‘This requirement ihatl not be construed U> 
prohibit the bank from advertising or otherwise 
disclosing ill relationship to the affiliate. 

"Section 3322(e)(1) notwithstanding, a bank • 
Investment In stock issued by its subsidiary shall 
not be considered an extension of credit sublet M 
the restrictions of paragraphs (a)(1) or (a)(3) of 
ft 332.7(1.* 
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policy or annuity underwritten by such 
subsidiary or affiliate . 1 

(5) Purchase as fiduciary. co-fiduciary, 
or managing agent on behalf of any 
account for which the bank has sole 
investment discretion any interest in 
real estate developed by such subsidiary 
or affiliate or any insurance policy or 
annuity underwritten by such subsidiary 
or affiliates unless: (i) The purchase is 
expressly authorized by the managing 
agency agreement, trust instrument, 
court order, or local law. or specific 
authority for the purchase is obtained 
from all interested parties after full 
disclosure, (ii) the purchase, although 
not expressly authorized under (i), is 
otherwise consistent with the bank's 
common law fiduciary obligation, or (iii) 
the purchase is permissible under 
applicable state and federal law or 
regulation. 

(61 Make any extension of credit in 
excess of 1556 of the bank's primary 
capital to any real estate development 
in which the bank's subsidiary or 
affiliate has an equity interest. 

(b) Operation of insurance 
dt ?/w ;rtment/permissib!v real estate 
development Any insured bank that 
operates a life insurance department as 
permitted by § 332.3(c)(2). and any 
insured bank that directly engages in 
real estate development pursuant to 
§ 332.3(b)(2). shall comply with the 
following: 

(1) The bank is prohibited from 
referring to federal deposit insurance in 
*inv life insurance department 
advertisement, solicitation, or 
promotional material. 

(2) Any life insurance policy or 
annuity underwritten by tfie insurance 
department of the bank must be 

ac< ompanied by the following, or a 
similar statement, cither on the face of 
the policy or annuity or in a written 
disc losure given to the customer. “The 
only assets of this bank which are liable 
for and applicable to the payment and 
satisfaction of the liabilities, obligations. 
*»nd expenses of the insurance 
department of this bonk are the assets of 
the insurance department of this bank/* 

(3) The bank shall not directly or 
indirectly condition any extension of 
credit on the requirement that the 
borrower purchase any interest in real 
estate developed by the bank, or 
purchase any life insurance policy or 
annuity underwritten by the bank. 

(4) The bank shall not purchase as 
fiduciary, co-fiduciary, or managing 
agent on behalf of any account for 
which the bank has investment 


f omplturtc* with taction 106(b)(1) of the Bank 
Company Act (12 U.S.C. \fT2) %h»\\ t* 
»5*«nrd to la? compliant* herewith 


discretion any interest in any real estate 
developed by the bank, or any annuity 
underwritten by the bank, unless the 
requirements of 5 332.7(a)(5) are met. 

§ 332.8 Waiver. 

The Board of Directors, in its 
discretion, may be resolution waive all 
or any portion of this part when it deems 
it necessary' and in the public interest to 
do so. In doing so. the Board of Directors 
may impose such conditions as it 
determines to be appropriate. 

§ 332.9 Compliance. 

(a) Existing operation moved to 
subsidiary . Any insured bank that prior 
to June 7,1985 engaged in any activity 
prohibited to an insured bank by S 332.3 
shall comply with that section within 
one year from (insert the effective date 
of the regulation); provided, however, 
that the bank may complete any real 
estate development project that is 
ongoing as of June 7. 1985 as well as any 
real estate development project for 
which, us of such date, the bank had 
entered into a binding contractual 
obligation. No new real estate 
development project may be entered 
into after (insert effective date of the 
regulation) other than in compliance 
with this part. 

(b) Existing subsidiary or affiliate . 

Any insured bank that prior to June 7. 
1985. acquired or established a 
subsidiary that engages in any activity 
prohibited to an insured bank under 

5 332.3. or prior to such date became 
affiliated with a company encompassed 
by i 332.6. shall comply with this part 
within one year from (insert the 
effective date of the regulation!: 
provided, however, that such bank shall 
comply with 5§ 332.3 and 332.6 within 
180 days of the effective date of the 
regulation and § 332.7 within 90 days of 
such date. 

$ 332.10 Enforcement. 

Any insured bank that is not operating 
in compliance with this part shall be 
deemed to be operating in an unsafe and 
unsound condition and in a manner 
inconsistent with the purposes of federal 
deposit insurance and will be subject to 
termination of deposit insurance in 
accordance with section 8(a) of the 
Federal Deposit Insurance Act (12 U.S.C. 
1816(a)). 

By Order of (he Board of Directors, this 3rd 
day of June. 1985 

Federal Deposit Insurance Corporation. 

Hoyle L. Robinson. 

Executive Secretary. 

|FR Doc. 85-13857 Filed 6-8-85: 8 45 nm| 
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DEPARTMENT OF TRANSPORTATION 

Federal Aviation Administration 

14 CFR Part 39 

I Docket No. 85-CE-18-AD) 

Airworthiness Directives; Gulfstream 
Aerospace Corporation Models AA-1, 
AA-1A, AA-1B, and AA-1C Airplanes 

agency: Federal Aviation 
Administration (KAA). DOT. 
action: Notice of Proposed Rulemaking 
(N PRM). _ 

summary: This Notice proposes to 
adopt a new Airworthiness Direr live 
(AD), applicable to Gulfstream 
Aerospace Corporation Models AA-1, 
AA-1 A, AA-lB and AA-lC airplanes. 
This AD would require replacement of 
the seat belt attachment brackets. It is 
possible for the seat belt attachment 
bracket to fail in the event of 
decelerations experienced in a minor 
crash, which could result in injury to an 
occupant. Replacement of the seat belt 
attachment brackets with increased 
strength brackets will prevent the 
possibility of failure during a minor 
crash. 

date: Comments must be received on or 
before July 12,1985. 

ADDRESSES: Gulfstream Service Bulletin 
No. 173, dated March 11. 1985, which is 
applicable to this AD. may be obtained 
from Gulfstream Aerospace 
Corporation. Post Office Box 2206. 
Savannah. Georgia 31402-2206: 
Telephone (912| 964-3000 or the Rules 
Docket at the address below. Send 
comments on the proposal in duplicate 
to Federal Aviation Administration. 
Central Region. Office of the Regional 
Counsel. Attention: Rules Docket No. 
85-CE-18-AD. Room 1558, 601 East 12th 
Street, Kansas City. Missouri 64106. 
Comments may be inspected at this 
location between 8 a m. and 4 p.m.. 
Monday through Fridays, holidays 
excepted. 

FOR FURTHER INFORMATION CONTACT: 

Mr. Curtis A. Jackson, ACE-120A, 
Atlanta Aircraft Certification Office. 
Central Region. Federal Aviation 
Administration. 1075 Inner Loop Road, 
College Park. Georgia 30337; Telephone 
(404) 763-7407. 

SUPPLEMENTARY INFORMATION: 

Comments Invited 

Interested persons are invited to 
participate in the making of the 
proposed rule by submitting such 
written data, views or arguments as 
they may desire. Communications 
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should identify the regulatory docket or 
notice number and be submitted in 
duplicate to the address specified 
above. All communications received on 
or before the closing date for comments 
specified above will be considered by 
the Director before taking action on the 
proposed rule. The proposals contained 
in this notice may be changed In the 
light of comments received. Comments 
are specifically invited on the overall 
regulatory, economic, environmental 
and energy aspects of the proposed rule. 
Ail comments submitted will be 
available both before and after the 
dosing date for comments in the Rules 
Docket for examination by interested 
persons. A report summarizing each 
FAA public contact concerned with the 
substance of this proposal will be filed 
in the Rules Docket 

Availability of NPRMs 

Any person may obtain a copy of this 
Notice of Proposed Rulemaking (NPRMJ 
by submitting a request to the Federal 
Aviation Administration. Central 
Region. Offioe of the Regional Counsel, 
Attention: Airworthiness Rules Docket 
No. 85-CE-18-AD, Room 1556, 601 East 
12th Street, Kansas City Missouri 04106. 

Discussion 

It has been found that the seat belt 
attachment brackets used on Gulfstream 
Models AA-1, AA-1 A. AA-lB, and AA- 
1C airplanes may fail during 
decelerations occurring in a minor crash. 
Failure of this bracket could result in 
injury to an occupant. A strengthened 
replacement bracket has been 
developed which exceeds the emergency 
landing requirements of FAR 23.561. 
Since the FAA has determined that the 
unsafe condition described herein is 
likely to exist in other airplanes of the 
same type design, and AD is being 
proposed which would require 
replacement of the seat belt attachment 
brackets in accordance with Gulfstream 
Aerospace Service Bulletin No. 173, 
dated March 11.1965. 

The FAA has determined there are 
approximately 1.600 airplanes affected 
by the proposed AD. The cost of 
modifying these airplanes as required by 
the proposed AD is estimated to be $30 
per airplane. The total cost is estimated 
to be $54,000 to the private sector. The 
cost is so small that compliance with the 
proposal will not have a significant 
financial impact on any small entities 
owning affected airplanes. 

Therefore, 1 certify that this action: (1) 
Is not a major rule under the provisions 
of Executive Order 12291. (2) is not a 
significant rule under DOT Regulatory 
Policies and Procedures (44 FR 11034: 
February 26.1979) and (3) if 


promulgated, will not have a significant 
economic impact on a substantial 
number of small entities under the 
criteria of the Regulatory Flexibility Act. 
A copy of the draft regulatory 
evaluation has been prepared for this 
action and has been placed in the public 
docket. A copy of it may be obtained by 
contacting the Rules Docket at the 
location provided under the caption 
“ADDRESSES". 

List of Subjects In 14 CFR Part 39 

Air transportation, Aviation safety. 
Aircraft. Safety. 

The Proposed Amendment 

Accordingly, pursuant to the authority 
delegated to me by the Administrator, 
the Federal Aviation Administration 
proposes to amend 5 39.13 of Part 39 of 
the FAR as follows: 

1. The authority citation for Part 39 
continues to read as follows: 

Authority: 40 U.S.C. 1354(a). 1421 and 1423; 
49 U.S.C 106(g) (Revised, Pub. L. 97-449, 
(armory 12,1963); and 14 CFR 11.85; 49 CFR 

1.47. 

2 By adding the following new AD: 

Gulfutreom Aerospace: Applies to Models 
AA-1 (S/Ns AAl-0001 to AAl-0459), 
AA-1 A (S/N AAl A-0001 to AAlA-0470), 
AA-lB (S/N AA1B-O001 to AAlB-0830) 
and AA-lC (S/N AAlC-0001 to AAlC- 
0211) airplanes. 

Compliance: Required within 25 hours 
time-in-service after the effective date of this 
AD unless already accomplished by installing 
parts in accordance with Gulfstream 
Aerospace Service Bulletin No. 173 dated 
March 11. 1965. 

To prevent failure of the seat belt 
attachment bracket in a minor crash, 
accomplish the following: 

(a) Replace the seat beh attachment 
bracket. (Part Number (P/N) 60152-2) as 
follows: 

(1) Remove seat belts by removing the AN- 
3 bolts through the end fittings. Discard the 
bolts and nuts but retain the bushings and 
washers. 

(2) Remove the P/N 60152-2 bell attach 
brackets by removing the two nuts holding 
them to the floor. Discard the brackets and 
nuts, but retain the washers. Visually inspect 
the retaining plates under the fuselage for 
corrosion and replace if necessary 

(3) Install P/N 5102391-1 brackets, using 
the washers retained In paragraph (a)(2) 
above and new nuts. Torque the nuts to 20 to 
25 inch pounds. 

(4) Visually inspect the seal belts for 
fraying or other signs of deterioration and 
replace any worn or deteriorated belts 

(5) Reinstall the seat belts, using NAS623- 
3-8 bolts, MS20365-1032 nuts end the 
bushings and washers retained in paragraph 
(a)(1) above. 

(b) Aircraft may be flown in accordance 
with Federal Aviation Regulation 21.197 to a 
location where this AD can be accomplished. 


(c) An equivalent method of compliano 
with this AD, if used, must be approved by 
the Manager. Atlanta Aircraft Certification 
Office, 1075 Inner Loop Road, College Pail 
Georgia 30337; Telephone (404) 763~742S 
All persons affected by this directive m<iy 
obtain copies of the documents referred to 
herein upon request to Gulfstream Aerosp a* 
Corporation. Post Office Box 2206. Savanr ih, 
Georgia 31402-2206, or FAA. Office of the 
Regional Counsel. Room 1556. 801 East 12th 
Street. Kansas City. Missouri 64106. 

Note.—Gulfstream Aerospace Corpora’ r 
Bulletin No 173. dated March 11.1985, coven 
the subject matter of this AD. 

Issued in Kansas City. Missouri, on Mai 2SL 
196$ 

Murrey C. Smith. 

Diitfctor, Centra! Region. 

[FR Doc. 85-13706 Filed 6^6-85: 8:45 am] 

8HUM0 COOC 4110-13-01 


14 CFR Part 39 

(Docket No. 84-ASW-55J 

Airworthiness Directives; Hughes 
Helicopters, Inc., Model 369A, D, E, H, 
HE, HM, and HS Series Helicopter 

agency: Federal Aviation 
Administration (FAA). DOT. 
action: Notice of proposed rulemaki ng 
(NPRMJ. 

summary: This notice proposes to adopt 
a new airworthiness directive (AD) 
which would require a one-time dye 
penetrant and tap test inspection as well 
as repetitive pilot preflight checks of 
certain tail rotor blades for abrasion 
strip separation on Hughes Helicopter. 
Inc., Model 309A, D. E. H. HE. HM. and 
HS series helicopters. The proposed 
NPRM is prompted by reports of tail 
rotor blade abrasion strip separation 
which could result in loss of the tail 
rotor control and subsequent loss of the 
helicopter. 

dates: Comments must be received on 
or before July 19,1965. 
aooresses: Comments on the proposal 
may be mailed in duplicate to: Office of 
the Regional Counsel, Southwest Regina 
Federal Aviation Administration, P.0 
Box 1689, Fort Worth, Texas 76101. or 
delivered in duplicate to: Office of the 
Regional Counsel Southwest Region. 
Room 156, Building 3B. Federal Aviation 
Administration. 4400 Blue Mound Road. 
Fort Worth, Texas 78106. 

Comments must be marked: Docket 
No. 84-ASW-55. 

Comments may be inspected in Room 
158. Building 3B, between 8 a.m. and 430 
p.m.. weekdays, except Federal 
holidays. 

Tbe applicable service information 
may be obtained from Hughes 
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Helicopters, Inc., Centinela Avenue and 
Teale Street. Culver City, California 

9023 a 

A copy of each document supporting 
the proposed AD is contained in the 
Rules Docket at the Office of Regional 
Counsel. Federal Aviation 
Administration, Southwest Region. 

Room 158. Building 3B, 4400 Blue Mound 
Road, Fort Worth. Texas 76106. 

FOR FURTHER INFORMATION CONTACT: 
Jerry Sullivan. Aerospace Engineer, 
Airframe Section. ANM-172W, Western 
Aircraft Certification Office. Northwest 
Mountain Region. FAA. P.O. Box 92007, 
Worldway Postal Center. Los Angeles. 
California 90009-2007, telephone (213) 
538-6166. 

SUPPLEMENTARY INFORMATION: 

Interested persons are invited to 
participate in the making of the 
proposed rule by submitting such 
written data, views, or arguments as 
they may desire. Communications 
should identify the regulatory docket 
number and be submitted in duplicate to 
the address specified above. All 
communications received on or before 
the dosing date for comments will be 
considered by the Director before taking 
action on the proposed rule. The 
proposal contained in this notice may be 
( hanged in light of comments received. 

Comments are specifically invited on 
the overall regulatory, economic, 
environmental, and energy aspects of 
the proposed rule. All comments 
submitted will be available, both before 
and aftor the closing date for comments, 
in the Office of the Regional Counsel. 
Southwest Region. 4400 Blue Mound 
Road, Fort Worth, Texas 78106, for 
examination by interested persons. A 
report summarizing each FAA-public 
contact, concerned with the substance 
of the proposed AD. will be filed in the 
Rules Docket. 

Commenters wishing the FAA to 
acknowledge receipt of their comments 
submitted in response to this notice 
roust submit a self-addressed, stamped 
postcard on which the following 
statement is made: “Comments to 
Docket Number 84-ASW-55." The 
postcard will be date/time stamped and 
returned to the commenter. 

The FAA has determined that one 
accident has occurred as a result of 
Heparation of a tail rotor blade abrasion 
strip during helicopter operation. In that 
case, loss of the abrasion strip on a 
Model 369A helicopter tall rotor blade 
caused rotor system imbalance and was 
the primary cause for subsequent failure 
of the tail rotor gearbox. An 
investigation by the manufacturer. 
Hughes Helicopters, Inc., has 
determined that the condition which 


results in debonding of the abrasion 
strip may exist or develop on certain 
other tail rotor blades of Mode 369 
helicopters. Accordingly, an 
airworthiness directive is being 
proposed which requires a one-time dye 
penetrant and tap te9t inspection and a 
repetitive preflight pilot check of the 
abrasion strip bond. 

Since this condition is likely to exist 
on other helicopters of the same type 
design, an airworthiness directive is 
proposed which would require removal 
from service of tail rotor blades with 
abrasion strip debonding on certain 
Hughes Helicopter. Inc.. Mode 369 
helicopters. 

The FAA has determined that this 
proposed regulation involves only 550 
helicopters, and it is estimated that that 
one-time cost of compliance is less than 
$50,000. Therefore. I certify that this 
action (1) in not a “Major rule” under 
Executive Order 12291: (2) is not a 
"significant rule” under DOT Regulatory 
Policies and Procedures (44 FR 11034: 
February 26, 1979); and (3) if 
promulgated, will not have a significant 
economic impact on a substantial 
number of small entities under the 
criteria of the Regulatory Flexibility Act. 
A copy of the draft evaluation prepared 
for this action is contained in the 
regulatory docket. A copy of it may be 
obtained by contacting the person 
identified under the caption 
"FOR FURTHER INFORMATION 
CONTACT**. 

List of Subjects 14 CFR Part 39 

Air transportation. Aircraft. Aviation 
safety, Safety. 

The Proposed Amendment 

Accordingly, pursuant to the authority 
delegated to me by the Administrator, 
the Federal Aviation Administration 
proposes to amend 5 39.13 of Part 39 of 
the FAR as follows: 

1* The authority citation for Part 39 
continues to read as follows: 

Authority: 49 U.S.C 1354(a), 1421. and 1423; 
49 U.S.C. 2106(g) (Revised. Pub L. 97-449. 
January 12, 1983); and 14 CFR 11 65: 49 CFR 
1.47. 

2. By adding the following new AD: 

Hughes Helicopters. Inc. (Hughes 

Helicopters): Applies to all Model 369A 
(OH-6A). 369D. 3GBE. 3691 IE. 3691IM. and 
369IIS series helicopters, certificated in 
all categories, equipped with Hughes 
Helicopters. Inc. tail rotor blades, Part 
Numbers (P/N) 309D21613-11, 
3691)21613-41. 360D21615. 369A1613-7. 
389A1813-503, and 421-088 

Compliance is required at indicated (unless 
already accomplished). 

To prevent possible loss of tail rotor 
control, accomplish the following: 


(a) Within the next 100 hours’ time in 
service after the effective data of this AD. 
perform a one time dye penetrant and tap 
tesl inspection on the affected tail rotor 
blades, with the following serial numbers (S/ 
N). in accordance with procedures detailed in 
paragraphs a through 1 of the 
PROCEDURES" section of Part I of Hughes 
Service Information Notices (SIN) DN-130. 
EN-19. and HN-197, dated November 14. 
1984, or an FAA upproved equivalent. 

Note.—If desired, and alternate tap lest 
toot to the one specified in paragraph h may 
be used. 

Note.—Model 369A (OH-GA) is to comply 
with Hughes SIN HN-197, 


ei«fe p / h % 

SWcfe S/N » *f#C 1*4 

3W021613-1I ___ — 

AS S/N't 

360021613-41 ■ -.' --- J 

AS $/N» 

369021615 

0363 and all poor 

360 A1613-7 

5747 and os poo* 

369A1613-S09 - 

5607 aM »m pro* 

421-068 - .- 

0171 me all prior 


(b) Before the first flight of each duy 
after the effective date of this AD. 
visually check each tail rotor blade 
abrasion strip for any evidence of bond 
failure along the entire abrasion strip/ 
airfoil bond line and at the blade tip 
using the procedure specified in Part II. 
paragraph a. Hughes SIN's DN-130. EN- 
19. and HN-197, dated November 14, 
1984. or an FAA-approved equivalent. 

(c) If. during the check of paragraph 
(b). debonding along the abrasion strip/ 
bond line or blade tip is suspected, 
inspect the tail rotor blade prior to 
further flight in accordance with Part II. 
paragraph b. Hughes SIN's DN-130, EN- 
19. and HN-197. dated November 14. 
1984, or an FAA-approved equivalent. 

• (d) Remove from service all tail rotor 
blades where void indication or bond 
separation is noted. 

Note.—Discrepant tail rotor blades may be 
returned to service after being repaired in 
accordance with FAA-approved data. 

(e) Alternative Inspection, 
modifications, or other actions which 
provide an equivalent level of safety 
may be used when approved by the 
Manager. Western Aircraft Certification 
Office, Hawthorne. California. 

(f) The check required by paragraph 
(b) of this AD may be performed by the 
pilot and must be recorded in 
accordance with FAR $ 43.9 

(f) Special flight permits may be 
issued in accordance with F'AR 
§§ 21.197 and 21.199 to ferry aircraft to a 
maintenance base in order in comply 
with the requirements of this AD. 
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Issued In Fort Worth, Texas, on May 22. 
1985. 

C.R. MHugin, Jr. 

Director. Southwest Rp$inn 

[FR Doc. 85-13702 Filed 8-6-85; 8.45 am) 

0ILLIMO COOC 4110-1 J-U 


FEDERAL TRADE COMMISSION 
16 CFR Part 456 

Ophthalmic Practice Rules; Proposed 
Trade Regulation Rule 

agency: Federal Trade Commission. 

action: Notice of Postponement of 
Scheduled Public Healings and 
Extension of Time Within Which to File 
Prepared Statements of Testimony by 
Witnesses and Exhibits. 


summary: The Federal Trade 
Commission has postponed public 
hearings in the Ophthalmic Practice 
Rules Trade Regulation Rule Proceeding, 
scheduled for San Francisco. California, 
until July 1.1965. The time foF filing 
statements of testimony by witnesses 
and exhibits has been extended to June 
7,1985. 

date: Public Hearings will commence in 
Room 12470, San Francisco Regional 
Office of the Federal Trade Commission 
at 9:30 am.. July 1.1985. 

Prepared statements of testimony by 
witnesses and exhibits must be 
submitted on or before June 7,1985. 
addresses: Prepared statements of 
testimony by witnesses and exhibits 
should be sent to Presiding Officer 
James P. Green dn. Federal Trade 
Commission. 6th Street and 
Pennsylvania Avenue, NW., 

Washington. D.C. 20560. 

FOR FURTHER INFORMATION CONTACT: 

John Mooney. Renee Kinscheck or Jack 
L Young. Bureau of Consumer 
Protection. Federal Trade Commission. 
Washington, D.C. 20580. 202-523-4697, 
202-523-3377 or 202-523-3596. 
SUPPLEMENTARY INFORMATION: By 
Federal Register Notice of January 4. 
1965 (50 FR 598) the Commission 
published the proposed rule, announced 
scheduled hearing dates and set dates 
for filing statements of testimony by 
witnesses and exhibits in the 
Ophthalmic Practice Trade Regulation 
Rule Proceeding (Public Record 215-63). 
In addition to scheduled hearings in 
Washington. D.C., hearings were also 
scheduled to commence in San 
Francisco. California, on June 17, 1985. 

In conjunction with the San Francisco 
hearings, prepared statements of 
testimony by witnesses and exhibits 


were to be filed on or before May 31. 
1985. 

In granting the motion of one of the 
participants in the rulemaking for 
modification of the procedural schedule, 
the Presiding Officer has postponed the 
commencement date for hearings in San 
Francisco. California, until July 1,1985. 
In so doing, the Presiding Officer also 
extended the time within which to file 
prepared statements of testimony by 
witnesses and exhibits to June 7.1985. 

Issued. May 21.1965. 
fames P. Green an. 

Presiding OffU'jer. 

(FR Doc. 85-13712 Filed 6-6-85: 8:45 ami 
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DEPARTMENT OF THE INTERIOR 

Office of Surface Mining Reclamation 
and Enforcement 

30 CFR Part 901 

Public Comment Period on a Proposed 
Amendment to the Alabama 
Permanent Regulatory Program 

AGENCY: Office of Surface Mining 
Reclamation and Enforcement (OSM), 
Interior. 

action: Proposed rule. 

summary: OSM is announcing 
procedures for a public comment period 
and public hearing on the substantive 
adequacy of a proposed program 
amendment submitted by the State of 
Alabama to modify the Alabama 
permanent regulatory program 
(hereinafter referred to as the Alabama 
program) under the Surface Mining 
Control and Reclamation Act of 1977 
(SMCRA). The proposed modification 
establishes requirements for operations 
extracting coal incidental to extraction 
of other minerals (Sub-chapter 860-X- 
2E). 

This notice sets forth the times and 
locations that the Alabama program and 
the proposed amendment arc available 
for public Inspection, the dominant 
period during which interested persons 
may submit written comments on the 
proposed amendment and the 
procedures for the hearing, if requested. 
dates: Written comments, data or other 
relevant information relating to the 
proposed amendment not received on or 
before 4:00 p.m. on July a 1985 will not 
necessarily be considered. 

A public hearing on the proposed 
amendment has been scheduled for July 
2. 1665. at the address listed below 
under “ADDRESSES.'* 

Any person interested in making an 
oral or written presentation at the 


hearing should contact Mr. John T. Dav:s 
at the address or phone number listed 
below by the close of business June 24 
1985. 

adoresses: Written .comments should 
be mailed or hand delivered to: Mr. John 
T. Davis, Director. Birmingham Field 
Office. Office of Surface Mining 
Reclamation and Enforcement. 228 West 
Valley Avenue. 3rd Floor, Homewood 
Alabama 35209; Telephone: (20S) 254- 
0890. 

The public hearing will be held at the 
Birmingham Field Office. Office of 
Surface Mining, 228 West Valley 
Avenue, 3rd Floor, Homewood. 

Alabama 35209. 

FOR FURTHER INFORMATION CONTACT. 

Mr. John T. Davis. Director, Biminghar 
Field Office, Office of Surface Mining 
Reclamation and Enforcement, 228 West 
Valley Avenue, 3rd Floor, Homewood 
Alabama 35209; Telephone: (205) 254- 
0690. 

SUPPLEMENTARY INFORMATION: 

I. Public Comment Procedures 

.4 variability of Copies 

Copies of the Alabama program and 
all written comments received in 
response to this notice, will be available 
for public review and copying at the 
OSM Field Office, the OSM 
Headquarters Office and the Office of 
the State regulatory authority listed 
below, during normal business hours 
Monday through Friday, excluding 
holidays. Each requestor may receive, 
free of charge, one single copy of the 
amendment by contacting the OSM 
Birmingham Field Office. 

Office of Surface Mining, Birmingham 
Field Office. 228 West Valley Avenue. 
3rd Floor. Homewood, Alabama 35209 
Office of Surface Mining. Room 5124. 
1100 “L" Street, NW- Washington. 
D.C 20240 

Alabama Surface Mining Commission 
Central Bank Building, 2nd Floor. 611 
Second Avenue, Jasper. Alabama 
35501. 

Written Comments 

W'ritten comments should be specific, 
pertain only to the issues proposed in 
this rulemaking and include 
explanations in support of the 
commenter's recommendations. 
Comments received after the time 
indicated tinder “dates" or at locations 
other than the Birmingham Field Office, 
will not necessarily be considered and 
included in the Administrative Record 
for this final rulemaking. 
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Public Hearing 

Persons wishing to comment at a 
public hearing should contact the persun 
listed under “for further information 
contact" by the date listed under 
''Oates." If no one requests to comment 
at a public hearing, the hearing will not 
be held. 

If only one person requests to 
comment a public meeting, rather than 
a public hearing, may be held and the 
results of the meeting included in the 
Administrative Record. 

Filing of a written statement at the 
time of the hearing is requested and will 
ffeatly assist the transcriber. 

Submission of written statements in 
advance of the hearing will allow OSM 
officials to prepare appropriate 
questions. The public hearing will 
continue on the specified date until all 
persons scheduled to comment have 
been heard. Persons in the audience 
who have not been scheduled to 
comment and wish to do so will be 
heard following those scheduled. The 
hearing will end after all persons 
scheduled to comment and persons 
present in the audience who wish to 
comment, have been heard. 

Public Meeting 

Pe rsons wishing to meet with OSM 
representatives to discuss the proposed 
*miHndmenti may request a meeting at 
the OSM office listed in “adoresses” 
by contacting the person listed under 
TOR FURTHER INFORMATION CONTACT." 

All such meetings are open to the 
public and. if possible, notices of 
meetings will be posted in advance in 
the Administrative Record. A written 
summary of each public meeting will be 
made a part of the Administrative 
Record. 

II Background 

Information regarding the general 
background on the Alabama State 
program. Including the Secretary’s 
findings, the disposition of comments 
ffwf a detailed explanation of the 
conditions of approval of the Alabama 
program, can be found at 47 FR 22020- 
22058 (May 20.1982) and 48 FR 34026 
duly 27. 1983). 

HI Proposed Amendment 

On May 22,1985, Alabuma submitted 
• proposed amendment to its approved 
regulatory program to establish 
requirements for operations extracting 
CGa! incidental to extraction of other 
minerals (Sub chapter 880-X-2E). These 
•mended rules establish the 
responsibility of those persons intending 
to conduct operations under this 
ej remption to apply for a determination 

edibility for the exemption prior to 


conducting such operations. The 
proposed rules outline the informational 
requirements necessary for such 
applications and criteria to be used by 
the Alabama Surface Mining 
Commission (ASMC) to determine the 
eligibility of the proposed operation for 
exemption and establish conditions and 
requirements for maintaining such 
eligibility during the conduct of such 
operations. 

Section 9-16-99(d) of the Code of 
Alabama provides that the extraction of 
coal incidental to the extraction of other 
minerals where coal does not exceed 
16% percent of tonnage of minerals 
removed for commercial sale or use are 
exempt from the provisions of Act 81- 
435 and authorizes the regulatory 
authority to establish regulations for 
such exemptions. Under existing ASMC 
rules, the provisions of the Act are 
repeated along with establishment of 
record keeping requirements, but 
guidelines are not presented 
establishing the means, procedure and 
criteria for determining eligibility for the 
exemption. 

Current ASMC rules did not 
specifically require determination of 
eligibility prior to conducting coal 
extraction operations. Companies 
purporting to be exempt under the 
provisions of the Code of Alabama 
relating to incidental extraction have 
initiated operations without a prior 
determination by ASMC. In these 
circumstances, significant disturbance 
related to coal-extraction activities 
occurs pnor to any determination of 
eligibility for the exemption, which 
creates a direct threat to public health, 
safety and welfare which ASMC has 
found justifies adoption of the rules 
included in the proposed program 
revision. 

IV. Additional Determinations 

1 . Compliance with the National 
Environmental Policy Act: the Secretary 
has determined that, pursuant to section 
702(d) of SMCRA, 30 U.S.C. 1292(d), no 
environmental impact statement need be 
prepared on this rulemaking. 

2. Executive Order No. 12291 and the 
Regulatory Flexibility Act: On August 
28,1981. the Office of Management and 
Budget (OMB) granted OSM an 
exemption from sections 3. 4. 7 and 8 of 
Executive Order 12291 for actions 
directly related to approval or 
conditional approval of State regulatory 
programs. Therefore, for this action 
OSM is exempt from the requirement to 
prepare a Regulatory Impact Analysis 
and this action does not require 
regulatory review by OMB. 

The Department of the Interior has 
determined that this rule would not have 


a significant economic effect on a 
substantial number of small entities 
under the Regulatory Flexibility Act (5 
U.S.C. 601 et. seq.). 

This rule would not impose any new 
requirements; rather, it would ensure 
that existing requirements established 
by SMCRA and the Federal rules would 
be met by the State. 

3. Paperwork Reduction Act: This rule 
does not contain information collection 
requirements which approval by the 
Office of Management and Budget under 
44 U.S.C. 3507. 

List of Subjects in 30 CFR Part 901 

Coal mining. Intergovernmental 
relations. Surface mining. Underground 
mining. 

Dated: May 31.1985 

Jed D. Chris tim»en. 

Actwg Director. Office of Surface Mining. 

|FR Doc. 85-13720 Filed 6-8-85; 8:45 cm] 
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Bureau of Land Management 

43 CFR Parts 3430 and 3450 

Noncompetitive Leases and 
Management of Existing Leases; 
Amendments To Delete Cost Recovery 
Provisions for Fee Coal Exchanges 
and To Reinstate a Coal Lease 
Transfer Approval Requirement 

agency: Bureau of Land Management. 
Interior. 

action: Proposed rulemaking. 

summary: This proposed rulemaking 
would amend two parts of the Coal 
Management regulations in 43 CFR 
Croup 3400. The first amendment would 
remove the existing mandatory 
requirement for cost recovery for fee 
title exchanges in alluvial valley floors 
contained in 43 CFR Part 3430. This 
amendment reflects a change in policy 
by the Department of the Interior. The 
second amendment would reinstate a 
provision in 43 CFR Part 3450 giving the 
authorized officer authority to 
disapprove a coal lease transfer if 
financial data about the transfer are not 
submitted. The second amendment is 
required because the provision was 
inadvertently removed by the final 
rulemaking published in the Federal 
Register on July 30,1982 (47 FR 33146). 

oate: Comments by August fl, 1985. 

Comments received or postmarked 
after the above date may not be 
considered in the decisionmaking 
process on the Issuance of a final 
rulemaking. 
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adoress: Comments should be sent to: 
Director (140). Bureau of Land 
Management. Main Interior Bldg.. Room 
5555.1800 C Street. NVV.. Washington. 
D.C. 20240. 

Comments will be available for public 
review in Room 5555 of the above 
address during regular business hours 
(7:45 am to 4:15 p.m.J, Monday through 
Friday. 

FOR FURTHER INFORMATION CONTACT: 

Carole Smith. ( 202 ) 343-8821 
or 

Robert C. Bruce. ( 202 ) 343-8735. 
SUPPLEMENTARY INFORMATION: This 
proposed rulemaking would make two 
amendments to the existing regulations. 
The first amendment involves the 
imposition of cost recovery in 
connection with fee exchanges of coal 
bearing lands located in alluvial valley 
floors. Section 510(b) of the Surface 
Mining Control and Reclamation Act (30 
U.S.C. 1280) provides for the exchange 
of ooal bearing lands in alluvial valley 
floors for other coal bearing lands 
located elsewhere. The Act requires that 
an exchange can be made only if. as of 
January 1.1977, ( 1 ) coal had not been 
produced in commercial quantities from 
the lands during the preceding year, and 
( 2 ) a specific permit to mine hod not 
been granted on those lands, but ( 3 ) the 
operator had made substantial legal and 
financial commitments in connection 
with a coal mine operation on those 
lands. 

The original regulations of the 
Department of the Interior implementing 
the provisions of section 510 of the Act 
were challenged in Texaco andNCA v. 
Andrus. Civil No. 79—2448 (D.D.C.. 
August 15.1980). That suit resulted in 
the Court requiring that the regulations 
implementing section 510(b) of the Act 
be revised. The Court-imposed revisions 
were published as a final rule-making in 
the Federal Register of July 30.1982. In 
addition to making the court-mandated 
changes, that final rulemaking included 
a provision that an exchange proponent 
must bear all administrative costs of the 
exchange, including the costs of 
evaluating the coal resources affected. 
This requirement was imposed as part 
of the Department's effort to recover 
costs of services rendered for the benefit 
of an applicant that received a special 
benefit from those services. 

The Department of the Interior has 
carefully reconsidered this requirement, 
taking into consideration the ruling in 
Texaco and NCA v. Andrus that fee title 
exchanges of coal bearing lands in 
alluvial valley floors are mandatory 
under the Surface Mining Control and 
Reclamation Act. while lease exchanges 
are discretionary. Even though the 


question of administrative fees was not 
discussed in the ruling, the decision that 
a fee coal exchange is mandatory leads 
to the conclusion that the United States 
should bear the cost of making those 
exchanges since it is a requirement 
imposed by a statute of the United 
States. The collection of an 
administrative fee would continue as a 
requirement for exchanges of coal 
leases, which are encouraged but are ol 
mandatory. 

The Department of the Interior's 
continuing review of its regulations 
revealed that a provision of 43 CFR 
3453 3-1 was inadvertently and 
unintentionally omitted from the final 
rulemaking published in the Federal 
Register on July 30,1982. The provisions 
at 43 CFR 3453.3-1 (a)(7) allowed the 
authorized officer to disapprove a coal 
lease transfer if financial data about the 
transfer are not submitted. This 
provision appeared in the Federal coal 
program regulations that were published 
in the Federal Register on July 19,1979 
(44 FR 42628), and was not proposed for 
removal by the proposed rulemaking 
that was published in the Federal 
Register on December 16,1981 (40 FR 
61390). The language, which is needed, 
was inadvertently omitted in the final 
rulemaking and it would be reinstated 
by this proposed rulemaking. 

The principal author of this proposed 
rulemaking is Carole Smith. Division of 
Solid Mineral Leasing. Bureau of Land 
Management, assisted by the staff of the 
Office of Legislation and Regulatory 
Management, Bureau of Land 
Management. 

The Changes made by this proposed 
rulemaking are of an adminstrative and 
financial nature. The amendment that 
would change the requirement for the 
colle ction of an administrative fee in 43 
CFR 3438.1-2 and 3436.2-1 is of a 
financial nature. The amendment that 
would reinstate a provision in 43 CFR 
3453.3-1 is also of a financial nature, but 
the impacts of it have already been 
examined in th e Final Environmental 
Impact Statement. Federal Coal 
Management Program (April 1979). 
Therefore, the change to 43 CFR 3438.1-2 
and 3438.2-1 qualifies for categorical 
exclusion and the environmental 
impacts of the change to 43 CFR 3453.3- 
1 have already been addressed. Based 
on the regulations for the 
implementation of the National 
Environmental Policy Act of 1969 (40 
CFR 1501.4 and 1508.4) and the 
Department of the Interior policies for 
categorical exclusions set forth in 
Departmental Manual 516 DM 8 . 
Appendix 2 . 2.4, B., these changes are 
exempt from the environmental review 
requirements. 


The Department of the Interior has 
determined that this document is noi a 
major rule under Executive Order 1229] 
and will not have a significant economy 
effect on a substantial number of small 
entities under the Regulatory Flexibility 
Act (5 U.S.C. 601 ct seq.). 

The changes would reduce the cost* 
of fee exchanges and would reinstate 4 
requirement that had been a 
requirement of the existing regulations 
before it was inadvertently omitted Th* 
changes would impact equally anyone 
who falls under their provision, whether 
large or small. 

The proposed rulemaking contains no 
new information collection requiren., nti 
requiring the approval of the Office of 
Management and Budget under 44 I S C 
3501 et seq. 

list of Subjects 

43 CFR Part 3430 

Administrative practice and 
procedure. Coal. Environmental 
protection. Intergovernmental relations 
Mines. Public lands—mineral resources 

43 CFR Part 3450 

Coal, Mines. Public lands—miner . 1 
resources, Surety bonds. 

Under the authority of the Mineral 
Leasing Act of 1920. as amended and 
supplemented (30 U.S.C. 181 et seq.J, the 
Mineral Leasing Act for Acquired Land* 
of 1947. as amended (30 U.S.C. 351-359). 
the Federal Land Policy and 
Management Act of 1976 (43 U.S.C. 1701 
et seq.). the Surface Mining Control find 
Reclamation Act of 1977 (30 U.S.C. 1201 
et seq ). the Multiple Mineral 
Development Act (30 U.S.C. 521-531). 
the Federal Coal Leasing Amendment* 
Act of 1976, as amended (90 Stat. 10H3- 
1092), the Act of October 30.1978 (92 
Stat. 2073-2075J. and the National 
Environmental Policy Act of 1969 (42 
U.S.C 4321 et seq.). it is proposed to 
amend Parts 3430 and 3450, Group 3400 
Subchapter C. Chapter 11 of Title 43 of 
the Code of Federal Regulations as set 
forth below: 

PART 3430— | AMENDED) 

1 . The authority citation for Part 3 LU) 
would be revised to read: 

Authority: 30 U.S.C. 181 et seq.; 30 U.S C 
351-359; 30 U.S.C.* 521-531; 30 U S C 1201 el 
•cq : and 43 U.S.C. 1701 et seq. 

$3436.1-2 lAmcndedj 

2 . Section 3436.1-2(0 is amended by 
removing the period at the end thereof 
and adding the phrase if the exchan#* 
is completed." 
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‘ 3 436.2-3 (Amended I 

3. Section 34382-3 is amended by 
removing paragraph (F) »n its entirety. 

PART 3450—| AMENDED 1 

4 The authority citation for Part 3450 
would be revised to read: 

Authority: 30 U.S.C. 181 et scq.: 30 U.S.C 
351 35ft 30 U.S.C. 521-531; 30 U.S.C 1201 el 
ieq and 43 U.S.C. 1701 Ct ieq. 

$ 3453.3-1 (Amended | 

5. Section 3453.3-l{a) is amended by 
amending paragraph (7) by adding 
immediately after the citation “5 34532- 
2|t* *r where it appears, the phrase "and 

r- 

Uuted May 13. 1985 
| Steven G riles. 

Deputy Assistant Secretary of the Interior 
|FK Doc. 85-13807 Filed 8-8-85. 8:45 am| 
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FEDERAL COMMUNICATIONS 
COMMISSION 

47 CFR Part 1 

I Gen. Docket No. 85-141; FCC 85-2391 

Amendment of the Rules Regarding 
Computation of Time 

agency: Federal Communications 

Commission. 

action: Proposed rule. 

summary: This document proposes to 
revise the rule regarding computation of 
time in Commission proceedings. This 
Action is necessary to clarify the rule. 

The proposal would simplify, reorganize 
and illustrate the basic time 
computation rule. 

dates: Comments must be received on 
or before July 8.1985. and reply 
comments by July 29.1985. 
for further information contact: 
Randy W. Thomas, Office of General 
Counsel. Federal Communications 
Commission, Washington, D.C. 20554. 
(2021632-8990. 

supplementary information: 

Um of Subjects in 47 CFR Part 1 

Administrative practice and 

procedure. 

Proposed Rule Making 

in the matter of amendment of Pari 1 of the 
Rult* Regarding Compulation of Time: Gen 
Docket No. 85-141. 

Adopted: May 8.1985 
Released: May 30.1985 
B> the Commission. 

1 Introduction . Part 1 of the Rules 
specifies the method for computing time 


in Commission proceedings. 47 CFR 1.4. 
The general rule that emerges from Part 
1 is that the first day to be counted 
when computing a period of time is the 
day after the day of public notice and 
the last day of the time period is the one 
on which action must be taken, unless 
an exception applies. 1 

Z The Commission, suo spontn . has 
decided to revise $ 1.4 with the primary' 
objective of simplifying the rule, 
reordering it in a more logical fushion 
and illustrating it with examples. The 
Commission is taking this action due to 
the number of questions of 
interpretation that have been raised by 
both the general public and 
practitioners. 

3. The scope of this proceeding is 
limited to the proposed reordering and 
inclusion of examples in the Rule. It is 
not our intention to reexamine the 
underlying general rule of Section 1.4. 
We have found the underlying rule to be 
a fair and efficient means of putting 
parties on an equal footing with regard 
to the receipt of public notice of 
Commission action for the purpose of 
seeking agency reconsideration and 
judicial review.* 

4. Comments from the public and the 
bar are sought on the proposed revisions 
and examples as set forth in the 
Appendix. Parties are invited to 
comment on any additional examples 
that may be necessary to clarify the rule. 
Comments on the underlying rule will 
not be entertained. 

5. Conclusion. Notice is hereby given 
that the Commission proposes to amend 
47 CFR Part 1 in accordance with the 
proposals outlined above and in the 
Appendix. 

6. For purposes of this non-restricted 
notice and comment rule making 
proceeding, members of the public are 
advised that ex parte contacts are 
permitted from the time the Commission 
adopts a Notice of Proposed Rule 
Making until the time a public notice is 
issued stating that a substantive 
disposition of the matter is to be 
considered at a forthcoming meeting or 
until a final Order disposing of the 
mutter is adopted by the Commission, 
whichever is earlier. In general, an ex 
parte presentation is any written or oral 
communication (other than formal 
written comments/pleadings and formal 
oral arguments) between a person 
outside the Commission and a 
Commissioner or a member of the 
Commission’s staff which addresses the 
merits of the proceeding. Any person 
who submits a written ex parte 


1 Thr term “public notice’*»» a irrm of nrl itefinrd 
in thr Rulr*. 47 CFR i 4|b)|tH4). 

* Scr 85 FCC 2d 61S, 623 11981 ) 


presentation must serve a copy of that 
presentation on the Commission’s 
Secretary for inclusion in the public file. 
Any person who makes an oral ex parte 
presentation addressing matters not 
fully covered in any previously-filed 
written comments for the proceeding 
must prepare a written summary of that 
presentation: on the day of oral 
presentation, that written summary must 
be serv ed on the Commission’s 
Secretary' for inclusion in the public file, 
with a copy to the Commission official 
receiving the oral presentation. Each ex 
parte presentation described above 
must slate on its face that the Secretary' 
has been served, and must also state by 
docket number the proceeding to which 
it relates. See generally. § 1.1231 of the 
Commission rules. 47 CFR 1.1231. A 
summary of the Commission’s 
procedures governing ex parte contacts 
in informal rule makings is available 
from the Commission’s Consumer 
Assistance Office. FCC. Washington. 
D.C. 20554. (202) 632-7000. 

7. Authority for issuance of this Notice 
is contained in sections 4(i), (j) and 
303(r) of the Communications Act of 
1934. as amended. 47 U.S.C. 154(i). (j) 
and 303(r). Pursuant to applicable 
procedures set forth in $ 1.415 of the 
Commission’s Rules, interested persons 
may file comments on or before July 8. 
1985 and reply comments on or before 
July 29.1985. All relevant and timely 
comments will be considered by the 
Commission before final action is taken 
in this proceeding. In reaching its 
decision, the Commission may take into 
consideration information and ideas not 
contained in the comments, provided 
that such information or a writing 
indicating the nature and source of such 
information is placed in the public file, 
and provided that the fact of the 
Commission’s reliance on such 
information is noted in the Report and 
Order, 

8. In accordance with 5 1.419 of the 
Commission's Rules. 47 CFR 1.419. 
formal participants must file an original 
and five copies of their comments and 
other materials. Participants who wish 
each Commissioner to have a personal 
copy of their comments should file an* 
original and eleven copies. Members of 
the general public who wish to express 
their interest by participating informally 
may do so by submitting one copy. All 
comments are given the same 
consideration, regardless of the number 
of copies submitted. Each set of 
comments must state on its face the 
proceeding to which it relates (Docket 
Number) and should ^e submitted to: 
The Secretary. Federal Communications 
Commission. Washington. D.C. 20554. 
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Ail documents will be available for 
public inspection during regular 
business hours in the Commission's 
Public Reference Room at its 
headquarters in Washington, D.C. 

9. In accordance with section 605 of 
the Regulatory Flexibility Act of 1980 (5 
U.S.C 605), the Commission certifies 
that the proposed rules would not, if 
promulgated, have a significant 
economic impact on a substantial 
number of small entities, because this 
proposal would simply clarify the rule 
regarding computation of time for filing 
certain documents with the Commission. 

10. It is ordered that the Secretary 
shall cause a copy of this Notice to be 
served upon the Chief Counsel for 
Advocacy of the Small Business 
Administration and that the Secretary 
shall also cause a copy of this Notice to 
be published in the Federal Register. 

VL For further information on this 
proceeding, contact Randy W. Thomas. 
Office of General Counsel. (202) 632- 
6990. 

Federal Communications Commission 
William). Tricarico. 

Secretary. 

Appendix 

PART 1—(AMENDED) 

1. The authority citation for Part 1 
continues to read: 

(Secs. 4. 303. 48 Slat.. II amended. 1096. 1082: 
47 US.C. 154, 309) 

2. Section 1.4 is proposed to be 
revised to rend as follows: 

5 1.4 Time computation. 

(a) General Rule—Computation of 
Beginning Date when oction is initiated 
by Commission or Staff. Unless 
otherwise provided, the first day to be 
counted when a period of time begins 
with an action taken by the 
Commission. Review Board, an 
Administrative Law fudge or by 
members of the Commission or its staff 
pursuant to delegated authority is the 
day after the day on which public notice 
of that action is given. Unless otherwise 
provided, all Rules measuring time from 
the date of the issuance of a 
Commission document entitled “Public 
Notice" shall be calculated in 
accordance with this section. Usually, 
such actions are reflected in a 
document. See ft 1.4(e)(5) for definition 
of "public notice." In computing a period 
of time, it is immaterial whether the first 
day is a "holiday." 

Example 1: The following illustrates how | 

1 4(e)(5) it to be read In conjunction with 
i 1.4(a). A document in a Cnmmisiian rule 
nuiking proceeding is published in the 
Federal Register on Wednesday. May 1.1985 


Public notice commence at 3 PM. on May 2. 
1985. 47 CFR f 1.4(e)f5|(f). The first day to be 
counted io computing the beginning date of a 
period of time for action in response to the 
document is May 3.1985. 

Example 2: Commission Rule ft 22.30 
requires competing applicants lo file a 
petition to deny within 30 days after issuance 
of public notice of the acceptance of a license 
application for filing. 47 CFR ft 22 30(d)(4). A 
public notice of the acceptance of the license 
application of Acme Communications 
Corporation is issued on Friday. Augusl 1. 
198a "Public notice" commences at 3 P.M. on 
August 2.1908. The find day to be counted in 
computing the petition to deny deadline is 
August 3 (the day after the day of public 
notice): therefore, the 30th day la September 
1.1986. 

(b) General Rule—Computation of 
Beginning Date when action is initiated 
by Act, Event or Default Unless 
otherwise provided, the first day to be 
counted when a period of time begins 
with the occurence of an act. event or 
default is the day after the day on which 
the act. eveiit or default occurs. 

Example: Commission Rule ft 21.39(d) 
requires the filing of an application 
requesting consent to involuntary assignment 
or control of the permit or license within 
thirty days after the occurence of the death or 
legal disability of the licensee or permitee. If 
a licensee passes away on March 1. the first 
day to be counted pursuant to ft 1.41b) is the 
day after the act or event. Therefore. March 
2. is the first day of the thirty day period 
specified in ft 21.39(d). 

(c) Genera! Rule—Computation of 
Terminal Date. Unless otherwise 
provided, when computing a period of 
time the last day of such period of time 
is included in the computation and any 
action require must be taken on or 
before that day. 

* Example: Rule 14(e)[5)(i) provides the 
‘public nofice" in a notice and comment rule 
making proceeding begins at 3 P.M. Eastern 
Time on the day after the day or Federal 
Register publication. Rule 1.4(a) provides that 
the first day to be counted in comp ut rig a 
terminal date is the “day after the day" on 
which public notice occurs. Therefore, if the 
Commission allows or requires an action to 
be taken 20 days after public notice in the 
Federal Register, the first day to be counted 
is the second day after the date of the Federal 
Register publication. Accordingly, if the 
Federal Register document is published on 
|uly 20.1984. the first day to be counted in 
computing a 20 day period is July 28. 1984 
(regardless of whether July 28 is a holdiay). 
The 20th day or terminal date upon which 
action must be taken is August 17.1964. 

(d) The purpose of this Rule Section is 
to detail the method for computing the 
amount of time within which persons or 
entities must act in response to 
deadlines established by the 
Commission. It also applies to 
computation of time for seeking both 
reconsideration and judicial review of 


Commission decisions. Commission 
procedures frequently require the 
computation of a period of time wht re 
the period begins with the occurren t»uf 
an acl. event or default und terminates a 
specific number of days thereafter. See 
Memorandum Opinion and Order , Cm 
Docket No . 80-488. 85 FCC 2d 618. 627- 
28 (1961) for further examples of 
effective date and time computation 

(e) Definitions for purposes of this 
section: 

(1) 'Hie term "holiday" means 
Saturday, Sunday, officially recogmred 
legal holidays and any other day on 
which the Commission s offices are 
closed and not reopened prior to 5:30 
P.M. For example, a regularly scheduled 
Commission business day may become 
a "holiday" if its offices are closed prior 
to 5:30 P M. due to adverse weather, 
emergency or other closing. 

Note,—At present, officially recognized 
legal holidays are New Yrars’ Day, January 1 
Martin Luther King’s Birthday, third Monday 
in lanuury; Washington's Birthday, third 
Monday in February: Memorial Day, last 
Monday in May: Independence Day. ful> A. 
Labor Day, first Monday in September 
Columbus Day. second Monday in OctoUr 
Veterans Day, November 11; Thanksgivir.ji 
Day. fourth Thursday in November 
Christmas Day, December 25. If a legal 
holiday falls on Saturday or Sunday, the 
holiday is token, respectively, on the 
preceding Friday or the following Mood , to 
addition, fanuary 20. (Inauguration Day l 
following a Presidential election year is * 
legal holiday in the metropolitan Washington 
D C area. If Inauguration Day falls on 
Sunday, the next succeeding day is a legal 
holiday. See 5 US.C 6103: Executive Order 
No. 11582.36 FR 2S57 (Feb. U, 1971). 

(2) The term "business day" means all 
days, including days when the 
Commission opens later than the time 
specified in Rule 0.403 (8i» A.M.), which 
are not "holidays" as defined above 

(3) The term "filing period" means the 
number of days allowed or prescribed 
by statute, rule, order, notice or other 
Commission action for filing any 
document with the Commission. It dues 
not include any additional days allowed 
for filing any document pursuant to (g) 
(h) and (j) of this section. 

f4) The term "filing date" means the 
date upon which a document must be 
filed after all computations of time 
authorized by this section have been 
made. 

(5) The term "public notice" means 
the date of the day, commencing at 3 
P.M. Eastern Time, after any of the 
following dales: 

(i) For documents in notice and 
comment rule making proceedings, t be 
date of publication in the Federal 
Register. 
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Example: A Commission document in a 
rule making proceeding is published in the 
Federal Register on Wednesday. May 1. 1965 
Public Notice'* of that document commences 
si 3 RM Eastern Time on Thursday, May 2, 
19H5. 

(ii) For other documents released by 
the Commission or staff, whether or not 
published in the Federal Register, the 
release date. A document is “released” 
b\ making the full text available to the 
press and public in the Commission’s 
Office of Congressional and Public 
Affairs. The release date appears on the 
face of the document. 

(iii) If the full text of an action 
document is not to be released by the 
Commission, but a descriptive document 
entitled “Public Notice” describing the 
action is released, the date on which the 
descriptive “Public Notice” is released. 

Example: At a public meeting the 
Commission considers an uncontested 
Application to transfer control of a broadcast 
station. The Commission grants the 
application and does not plan to issue a full 
tfxt of its decision on the uncontested matter. 
Five days after the meeting, a descriptive 
‘Public Notice” announcing the action is 
publicly released. The date of public notice 
commences at 3 P.M. Eastern Time on the 
dnv after the release date, in accordance with 
51 4 (e) (5) (iii). 

(iv| If a document is neither published 
in the Federal Register nor released, and 
if .i descriptive document entitled 
“Public Notice” is not released, the date* 
on which the document is sent (e.#.. 
mailed, telegraphed, etc.) to persons 
affected by the action. 

Example: A Bureau grants a license to an 
applicant, or issues a waiver for non 
conforming operation to an existing licensee, 
and no “Public Notice” announcing the action 
i* released. The date of public notice 
commences at 3 P.M. Eastern Time on the 
duy .dter the day on which the license is 
muiled to the applicant or the letter granting 
Ihr waiver is mailed to the licensee. 

(0 All petitions, pleadings, tariffs or 
other documents filed with the 
Commission must be tendered for filing 
in complete form before 5:30 P.M in the 
Office of the Secretary’. The Secretary 
*il! determine whether a tendered 
document is in complete form and • 
whether it meets the pre*5:30 deadline. 

(g) If the Tiling period is less than 7 
days, intermediate holidays shall nol be 
counted in determining the filing dute. 

Example: A reply is required to la? filed 
within 5 days after the filing of an opposition 
in a Itcenae application proceeding The 
opposition is filed on Wednesday The first 
day to be counted in computing the 5 day 
tune period is Thursday. Saturday and 
Sunday are not counted because they are 
holidays.' - The document must be Tiled with 
iht Commission on or before the following 
Wednesday. 


(h) If a document is required to be 
served upon other parties by statute or 
Commission regulation and the 
document is in fact served by mail (see 
i 1.47(f)). and the filing period for a 
response is 10 days or less, an 
additional 3 days (excluding holidays) 
will be allowed for filing a response. 

This subsection ($ 1.4(h)) shall not apply 
to documents filed pursuant to §5 1.89. 
1.120(d). 1.315(b) or 1.316. 

Example: A reply to on opposition for an 
application for review of an action taken 
pursuant to delegated authority must be filed 
within 10 days after the opposition is filed. 47 
CFR 1.115(d). The rules require that the 
opposition be served on the person seeking 
review. 47 CFR 1.11540- If the opposition is 
served on the party seeking review by mail 
and the opposition is filed with the 
Commission on November 4.1985. the first 
day to*be counted is November 5 (the day 
after the day on which the event occurred. | 
1.4(a)). the tenth day is November 14. an 
additional 3 days (excluding holidays) is then 
added ot the end of the 10 day period, and the 
reply must be filed no later than November 
10. 1985. 

(i) If both subsections (g) and (h) of 
this section are applicable, make the 
subsection (g) computation before the 
subsection (h) computation. 

0) If the filing date falls on a holiday, 
the document shall be filed on the next 
business day. 

Example: The filing date falls on Friday. 
December 25. The document is required to be 
filed on the next business day which is 
Monday. December 28. 

(k) Where specific provisions of Part 1 
conflict with this section, those specific 
provisions are controlling. See. e.g.. § $ 
1.45(d). 1.773(a)(3) and 1.773(b)(2). 

|KR Doc. 85-13693 Filed 6-6-85; 8:45 am) 

BILLING COOC S712-01-M 


DEPARTMENT OF THE INTERIOR 
Fish and Wildlife Service 
50 CFR Part 17 

Endangered and Threatened Wildlife 
and Plants; Public Hearing and 
Reopening of Comment Period on 
Proposed Endangered Status for 
Argyroxlphlum Sandwicense var. 
Sandwicense (Mauna Kea Sitversword) 

agency: Fish and Wildlife Service. 
Interior. 

action: Proposed rule; notice of public 
hearing and reopening of comment 
period. 

summary: The U.S. Fish and Wildlife 
Service gives notice that a public 
hearing will be held on the proposed 
determination of endangered status for 


Argyrvxiphium sandwicense var. 
sandwicense (Mauna Kea silversword) 
and that the comment period on the 
proposal is reopened. The proposed rule 
was published in the Federal Register of 
March 6, 1985 (50 FR 9092). This plant is 
known only from one small population 
of 35 plants located on the east slope of 
Mauna Kea on the island of Hawaii. 
State of Hawaii. 

lliis hearing and the reopening of the 
comment period will allow comments on 
this proposal to be submitted from all 
interested parties. 

OATES: The public hearing will be held 
from 7:00 to 9:00 p.m., on Monday, June 
24, 1985, in Hilo, Hawaii, The comment 
period, which originally closed on May 
6. 1985, now closes July 15.1985. 
ADDRESSES: The public hearing will be 
held in Conference Room A. State 
Building. 75 Aupuni Street. Hilo. Hawaii. 
Written comments and material should 
be sent to the Regional Director. U.S. 

Fish and Wildlife Service, Lloyd 500 
Building. 500 NE. Multnomah Street, 

Suite 1692, Portland. Oregon 97232. 
Comments and materials received will 
be available for public inspection during 
normal business hours, by appointment, 
at the Regional Endangered Species 
Division at the above Regional Office 
address. 

FOR FURTHER INFORMATION CONTACT: 

For information on the public hearing, 
contact Mr. Eme9t Kosaka, Project 
Leader. U.S. Fish and Wildlife Service. 
300 Ala Mouna Blvd.. Room 6307. P.O. 
Box 50167. Honolulu. Hawaii 96850 (808/ 
546-7530). 

SUPPLEMENTARY INFORMATION: 

Background 

The Mauna Key silversword is found 
only from one location on the east slope 
of Mauna Kea on the island of Hawaii. 
The lone population of this plant is 
vulnerable to any substantial habitat 
alteration and faces the present threat of 
elimination through grazing and 
trampling by feral animals and the 
potential threat of damage by insect 
larvae. A proposal of endangered status 
for the silversword was published in the 
Federal Register (50 FR 9092) on March 
6. 1985. 

Section 4(b)(5)(E) of the Endangered 
Species Act of 1973, as amended, 
requires that n public hearing be held, if 
requested within 45 days of the 
publication of a proposed rule. On April 
U. 1985, a request for a public hearing on 
this proposal was received from Mr. 

Tom Tagawa. Honolulu. Hawaii. The 
Service has scheduled this hearing for 
June 24.1985. from 7:00 to 9:00 p.m. in 
Conference Room A of the State 
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Building. Hiio. Hawaii Those parties 
wishing to make statements for the 
record should have available a copy of 
their statements to be presented to the 
Service at the start of the hearing. Oral 
statements may be limited to 5 or 10 
minutes, if the number of parties present 
that evening necessitates some 
limitations. There are no limits to the 
length of written comments presented at 
this hearing or mailed to the Service. 

The comment period on the proposal 
originally closed on May 6.1985. In 
order to accommodate the hearing, the 
Service reopens the public comment 


period. Written comments may now be 
submitted until July IS. 1985. to the 
Service office in the Addresses section. 

Author 

The primary author of this notice is 
Carolyn A. Bohan. U.S. Fish and 
Wildlife Service, Lloyd 500 Building. 500 
N.E. Multnomah Street. Suite 1692, 
Portland, Oregon 97232 [503/231-6131 or 
FTS 429-6131). 

Authority 

Hie authority for this section is the 
Endangered Species Act of 1973 (16 


U.SC 1531 cf sa< 7 .; Pub. L 93-205. 87 
Slat. 884; Pub. L. 94-359. 90 Stat. 911; 
Pub, L 95-632. 92 Stat. 3751; Pub. L 96- 
159, S3 Stat. 1225; Pub. L. 97-304, 96 StaL 
1411). 

List of Subjects in 50 CFR Part 17 

Endangered and threatened wildlife. 
Fish. Marine mammals. Plants 
(agriculture). 

Dated: May 30.1986. 

William F. Shake. 

Acting Regional Director. 

[FR Doc 86-13668 Filed 6-6-65; 0:45 am) 
SILLING coot 4HO-SS-H 
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TNs section of the FEDERAL REGISTER 
contain® documents other than rules or 
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»pi>cabont and agency statements of 
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ADVISORY COUNCIL ON HISTORIC 
PRESERVATION 

Programmatic Memorandum 
Agreement; Texas 

agency: Advisory Council on Historic 

Preservation. 

action: Notice. Programmatic 
Memorandum of Agreement regarding 
the idf ratification, evaluation, and 
treatment of historic properties that will 
be affected by the U.S. Department of 
Energy, Strategic. Petroleum Reserve’s 
construction and operation of erode oil 
pipelines from (1) the Strategic 
Petroleum Reserve Seaway Terminal. 
Freeport, Texas to Texas Gty, Texas, 
and (2) Sun Terminal. Nederland, Texas 
lo an undetermined terminal in Jefferson 
or Orange County, Texas. 


summary: The Advisory Council on 
Historic Preservation proposes to 
execute a Programmatic Memorandum 
of agreement pursuant to $ 800.8 of the 
Council’s regulations, *Trotection of 
Historic and Cultural Properties- (36 
CFR Part 800). with the U.S. Department 
of Eneigy, Strategic Petroleum Reserve, 
and the Texas State Historic 
frfservation Officer providing for the 
®anagemtlli of historic properties that 
may be affected by the construction and 
operation of the Strategic Petroleum 
Reserve’s pipelines from (1) the Strategic 
Petroleum Reserve Seaway Terminal. 
Freeport. Texas to Texas City, Texas 
and the Sun Terminal. Nederland. Texas 
to an undetermined terminal in ]efferson 
or Orange County. Texas. The proposed 
P^rammatic Memorandum of 
Agreement will establish mechanisms 
°V which histone and cultural properties 
be identified, evaluated and 
protected in order to meet the 
tegu*.T f rnents of section 106 of the 
Phonal Historic Preservation Act (18 
U S C. 4700. 

Comments Dtre: July 6.1965. 


FOR FURTHER INFORMATION CONTACT. 

Additional information regarding this 
Programmatic Memorandum of 
Agreement is available from the 
Executive Director, Advisory Council on 
Historic Preservation. Western Division 
of Project Review. 730 Simms Street 
Room 450, Golden, Colorado 80401, 
telephone (303) 236-2682. 

Dated: June 4. 1985. 

Robert R Garvey, Jr.. 

Executive Director. 

|n< Doc. 85-13738 Piled 6-*-8S; 8.45 dm] 

BILLING CODE 4310-ifr-M 


DEPARTMENT OF AGRICULTURE 

Citizens' Advisory Committee on Equal 
Opportunity; Re-Estabitehment 

Notice is hereby given that the 
Secretary of Agriculture has re- 
established the Citizens' Advisory 
Committee on Equal Opportunity. 

The purpose of the Committee is to 
strengthen the Department’s efforts in 
the area of Civil Rights. The Committee 
will advise the Secretary and other 
Officials of the Deportment on all 
aspects of the Department’s policies, 
practices, and procedures which 
promote equal opportunity. 

The re-establishment of this 
Committee is m the public interest in 
connection with the performance of 
duties and responsibilities of the 
Department. 

John J. Franks, Jr.. 

Assistant Secretary for Administration . 

June 4. 1985. 

|FR Doc. 85-13787 Filed 8^6-85. ft 45 am] 

BILLING CODE 34 fO-tS-M 


DEPARTMENT OF COMMERCE 

Agency Forms Under Review by the 
Office of Management and Budget 
(OM3) 

DOC has submitted to OMB for 
clearance the following proposals for 
collection of information under the 
provisions of the Paperwork Reduction 
Act (44 U.S.C. Chapter 351. 

Agency: Bureau of Economic Analysis 
Title: Industry Classification 
Questionnaire (FDIUS) 

Form Number Agency—BE-607; OMB— 

oeoa-0030 


Type of Request: Extension of a 
currently approved collection 
Burden: 1,600 respondents; 800 reporting 
hours 

Needs and uses: The collected data is 
needed for classifying by industry, U.S. 
business enterprises in which a foreign 
person has an equity interest of 10 
percent or more. The data is used to 
prepare the balance of payments and 
international investment accounts of the 
United States. 

Affected public: Businesses or other for- 
profit institutions, small businesses or 
organizations 
Frequency. On occasion 
Respondent’s obligation: Mandatory 
OMB Desk Officer. Timothy Sprehc. 
395—4814 

Agency: Procurement and 
Administrative Services 
Title: Uniform Relocation and Real 
Property Acquisition for Federal and 
Federally Assisted Programs 
Form Number. Agencv—N/A; OMB—N/ 
A 

Type of request: New 
Burden: 0 respondents; 1 repenting hours 
Needs and uses: The information 
collected is to record the acquisition and 
displacement activities (hat may result 
from Commerce programs and to ensure 
that applicants* claims are paid and 
substantiated. 

Affected public: Individuals or 
households, businesses or other fur- 
profit institutions, non-profit 
institutions! small businesses or 
organizations 
Frequency: On occasion 
Respondents obligation: Required to 
obtain or retain a benefit 
OMB Desk Officer: Timothy Sprehe. 
395-4814 

Agency: Office of Finance and Federol 
Assistance 

Title: Taxpayers identification Number 
(TIN) 

Form Number Agencv*—N/A; OMB—N/ 
A 

Type of request. New collection 
Burden: 2.500 respondents; 7 reporting 
hours 

Needs and uses: The TIN will be 
collected in compliance with Pub. L 97- 
365. The TIN will be used to check the 
taxpayer account status of each 
applicant for a grant or for financial 
assistance under an ’’included Federal 
loan program" before approving the 
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grant or loan. Commerce also needs the 
current address of delinquent debtors to 
collect its debts. 

Affected Public: Individuals or 
households, businesses or other for- 
profit institutions. Federal agencies or 
employees, small businesses or 
organizations 
Frequency: On occasion 
Respondent’s obligation: Required to 
obtain or retain a benefit 
OMB Desk Officer: Timothy Sprehe, 
395-4814 

Copies of the above information 
collection proposals can be obtained by 
calling or writing DOC Clearance 
Officer, Edward Michals ( 202 ) 377^4217, 
Department of Commerce, Room 6822. 
14th and Constitution Avenue, NW.. 
Washington, D.C. 20230. 

Written comments and 
recommendations for the proposed 
information collections should be sent to 
Timothy Sprehe, OMB Desk Officer. 
Room 3235, New Executive Office 
Building. Washington. D C. 20503. 

Dated: June 3.1965. 

Edward Michals. 

Departmental Clearance Officer. 

|FR Doc. 65-13730 Filed 6-6-85: B 45 am) 

BIU.ING COOC 35 10-CW-M 


Agency Form Under Review by the 
Office of Management and Budget 
(OMB) 

DOC has submitted to OMB for 
clearance the following proposal for 
collection of information under the 
provisions of the Paperwork Reduction 
Act (44 U.S.C. Chapter 35 ). 

Agency: Bureau of the Census 
Title: 1987 Census of Transportation: 
1987 Commodity Transportation 
Survey—Pretest 

Form Number. Agency—N/A; OMB— 
0802-0468 

Type of request: Reinstatement of a 
previously approved collection 
Burden: 1.000 respondents: 4.550 
reporting hours 

Needs and uses: This pretest will 
provide statistical data about the 
geographic and mode of 
transportation characteristics of 
shipments made by establishments in 
manufacturing, mining, and selected 
wholesaling industries. The 
information collected will be used to 
investigate improved methods of 
collecting industrial flow data. 
Affected public: Businesses or other for- 
profit institutions 
Frequency: One time 
Respondent's obligation: Mandatory 
OMB Desk Officer Timothy Sprehe. 
395-4814 


Copies of the above information 
collection proposal can be obtained by 
calling or writing DOC Clearance 
OfFicer. Edward Michals ( 202 ) 377-4217, 
Department of Commerce, Room 6622, 
14th and Constitution Avenue, NW., 
Washington, D.C. 20230. 

Written comments and 
recommendations for the proposed 
information collections should be sent to 
Timothy Sprehe, OMB Desk Officer. 
Room 3235, New Executive Office 
Building, Washington. D.C 20503. 

Dated: June 3.1965. 

Edward Michals, 

Departmental Clearance Officer. 

|FR Doc, 65-13731 Filed 6-6-65: 8 45 am) 
billing coot ssio-ct-m 


International Trade Administration 

Export Trade Certificate of Review; 
Issuance 

agency: International Trade 
Administration. Commerce. 
action: Notice of issuance of an export 
trade certificate of review. 

summary: The Department of 
Commerce has issued an export trade 
certificate of review to AMATEX Export 
Trade Association, Inc. (AMATEX). This 
notice summarizes the conduct for 
which certification has been granted. 
address: The Department requests 
public comments on the certificate, 
interested parties should submit their 
written comments, original and five (5) 
copies, to: Office of Export Trading 
Company Affairs. International Trade 
Administration. Department of 
Commerce. Room 5618, Washington, 

D.C 20230. 

Comments should refer to the 
certificate as ’’Export Trade Certificate 
of Review, application number 85- 
00006.” 

FOR FURTHER INFORMATION CONTACT. 

James V. Lacy. Director. Office of Export 
Trading Company Affairs. International 
Trade Administration. 202-377-5131. 
This is not a toll-free number. 
SUPPLEMENTARY INFORMATION: Title 111 
of the Export Trading Company Act of 
1982 (“the Act”) (Pub. L No. 97-290) 
authorizes the Secretary of Commerce to 
issue export trade certificates of review. 
The regulations implementing Title III 
are found at 15 CFR Purt 325 (50 FR 1804. 
January 11.1985). 

The Office of Export Trading 
Company Affairs is issuing this notice 
pursuant to 15 CFR 325.5(b). which 
requires the Secretary of Commerce to 
publish in the Federal Register a 
summary of each certificate issued. 


Under Section 305(a) of the Act and 15 
CFR 325.11(a). any person aggrieved by 
the Secretary’s determination may, 
within 30 days of the date of this notice, 
bring an action in any appropriate 
district court of the United States to set 
aside the determination on the ground 
that the determination is erroneous 

Description of Certified Conduct 

Export Trade 

New and used textile machinery and 
related auxiliary equipment and spare 
parts. 

Export Trade Facilitation Services (os 
They Relate to the Export of Goods and 
Seri’ices) 

( 1 ) Coordination of the establishment 
of complete or partial textile mill 
projects; ( 2 ) engineering for complete or 
partial textile mill projects (including 
plant layout, machinery and manpower 
requirements, and purchasing services); 
(3) economic analysis for textile mill 
customers; (4) consulting services for the 
sale in the Export Markets of Textile 
Machinery Products and Related 
Services (including market and product 
intelligence, export-oriented Information 
services, foreign customer visitation 
services, and selling trip and trade show 
participation services); (5) financing 
assistance (including credit instruments, 
credit insurance, and collection 
serv ices); ( 6 ) shipping arrangements 
(including consolidation and freight 
forwarding services; (7) export 
documentation services; ( 8 ) serv ices 
relating to compliance with customs 
requirements and with foreign and 
domestic government regulations; and 
(9) liaison services with U.S. and foreign 
government agencies and banking 
institutions. "Related Services” are 
those listed in items (1), (2). and (3) 
above, when related to the sale of 
Products in Export Markets. 

Exports Markets 

The Export Markets include all parts 
of the world except the United States 
(the fifty states of the United States, the 
District of Columbia, the 
Commonwealth of Puerto Rico, the 
Virgin Islands. American Samoa. Guam, 
the Commonwealth of the Northern 
Mariana Islands, and the Trust Territory 
of the Pacific Islands). 

Members 

AZTEC Machinery Company, Inc; 
The Bahnson Company; Draper 
Corporation; Gaston County Dyeing 
Machine Company; Gessner Company: 
John D. Hollingsworth on Wheels. Inc.: 
Jenkins Metal Corporation; Marshall 
and Williams Company: Morrison 
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Textile Machinery Company; Parks- 
Cramer Company; Reed Chat wood. Inc.; 
So'i them Machinery Company: Tubular 
Textile Machinery Corporation; and 
West Point Foundry and Machine 
Company. 

Export Trade Activities and Methods of 
Operation 

1 AMATEX may provide its Members 
or other Suppbers on an individual basis 
th** benefit of any Export Trade Services 
to facilitate the export of Products and 
Related Services to Export Markets. 

This may be accomplished by AMATEX 
jtself, or by agreements with Members 
or other parties. 

2. AMATEX may enter into individual 
dkn emcnls with its Members and other 
Suppliers to act as on Export 
In’ rmediary in the sale of Products and 
Rented Services in the Export Market. 

3 AMATEX may enter into and 
tetrmnafe any number of agreements 
with its Members or other Suppliers of 
the Products and Related Services to: 

(i) Contact the individual Suppliers of 
the Products and Related Services set 
forth in the invitation to bid or purchase 
specification, 

(ii) Distribute to each Supplier hid 
requirements, bidding dates, purchase 
specifications and any other information 
provided by the prospective purchaser, 

«nd 

(iii) Solicit and receive independent 
quotations for the Products and Related 
Services for individual Suppliers; 
provided AMATEX does not reveal to 
*ny Member or Supplier the quotation of 
any other Member or Supplier or the 
identity of the Member or Supplier that 
provided the quotation. 

4 In response to purchase offers, 
requests for quotation or bid invitations 
for Products and Related Services in 
Export Markets. AMATEX may: 

(i) Establish prices and quantities at 
which Products will be acquired, sold or 
tould in Export markets, and 

(til Establish the price and other terms 
of idle at which Related Services will be 
acquired, sold or resold in Export 
Markets. 

5 AMATEX may also bring together 
(torn time to time groups of Suppliers to 
ptari how to fulfill the technical Product 
and Related Service requirements of a 
specific overseas textile mill protect 

A ropy of each certificate is available 
for inspection und copying in the 
fotcraatloul Trade Administration's 
Freedom of Information Records 
Inspection Facility, Room 4102, U.S. 

{ir P Jriment of Commerce, 14th Street 


and Constitution Avenue NW., 
Washington, D C, 2023a 

Dated: June 3.1985. 

Douglas A. Riggs, 

General Counsel 

|FR Doc. 85-13719 Tiled 8-8-85, 8 45 am] 

SUX'MG COOC Jiso 00-41 


IA-3S1-014) 

Hot Rolled Carbon Steel Plate In Coil 
From Brazil; Intention To Review and 
Preliminary Results of Changed 
Circumstances; Administrative Review 
and Tentative Determination To 
Revoke Antidumping Duty Order 

AGENCY: Interna tional Trade 
Administration/Import Administration. 
Commerce. 

action: Notice of Intention to Review 
and Preliminary Results of Changed 
Circumstances Administrative Review 
and Tentative Determination to Revoke 
Antidumping Duty Order. 

summary: The Department of 
Commerce has received information 
which shows changed circumstances 
sufficient to warrant an administrative 
review, under section 751(b)(1) of the 
Tariff Act of the antidumping duty 
order on hot rolled carbon steel plate in 
coil from Brazil. The review covers the 
period from October 1,1984. The 
petitioner and another domestic 
interested party to this proceeding have 
notified the Department that they are no 
longer interested in the antidumping 
duty order. These affirmative statements 
of no interest provide a reasonable basis 
for the Department to revoke the order. 
Therefore, we tentatively determine to 
revoke the order. In accordance with the 
petitioner*s notification, the revocation 
will apply to all hot rolled carbon steel 
plate in coil entered, or withdrawn from 
warehouse, for consumption on or after 
October 1,1984. Interested parties are 
invited to comment on these preliminary 
results and tentative determination to 
revoke. 

EFFECTIVE DATE: October 1,1984. 

FOR FURTHER INFORMATION CONTACT: 

Stephen Munroe or G. Leon McNeill. 
Office of Compliance. International 
Trade Administration, U.S. Department 
of Commerce. Washington. D.C. 20230; 
telephone: ( 202 ) 377-8255. 
SUPPLEMENTARY INFORMATION: 
Background 

On March 22.1984. the Department of 
Commerce ( ’the Department”) 
published in the Federal Register (49 FR 
10092-10693) an antidumping duty order 


on hot rolled carbon steel plate in coil 
from BraziL 

In a letter dated March 29,1985. 
Bethlehem Steel Corporation, the 
petitioner in this proceeding, informed 
the Department that it was no longer 
interested in the order and stated its 
support of revocation of the order. The 
Department received a similar letter 
from another domestic interested party 
to the proceeding. U.S. Steel 
Corporation. Under section 751 of the 
Tariff Act of 1930 (“the Tariff Act"), the 
Department may revoke an antidumping 
duty order that is no longer of interest to 
domestic interested parties. 

Scope of the Review 

Imports covered by the review are 
shipments of hot rolled carbon steel 
plate in coil currently classifiable under 
items 607.6815, 607.9100, 608.0710, 
608.1100, and 607.6610 of the Tariff 
Schedules of the United States 
Annotated. The review covers the 
period from October 1 , 1984. 

Preliminary Results of the Review and 
Tentative Determination 

As a result of our review, we 
preliminarily determine that Bethlehem 
Steel Corporation’s and U.S. Steel 
Corporation’s affirmative statements of 
no interest in continuation of the 
antidumping duty order on hot rolled 
carbon steel plate in coil from Brazil 
provide a reasonable basis for 
revocation of the order. In light of the 
October 1.1984 effective date for 
revocation requested by the petitioner, 
there is good cause (as required by 
section 751(b)(2) of the Tariff Act) to 
conduct this review at this time. 

Therefore, we tentatively determine to 
revoke the order on hot rolled carbon 
steel plate in coil from Brazil effective 
October 1.1984. We intend to instruct 
the Customs Service to proceed with 
liquidation of at) unliquidated entries of 
this merchandise entered, or withdrawn 
from warehouse, for consumption on or 
after October 1,1984 without regard to 
antidumping duties and to refund any 
estimated antidumping duties collected 
with respect to those entries. The 
current requirement for a cash deposit of 
estimated antidumping duties will 
continue until publication of the final 
results of this review. 

This notice does not cover 
unliquidated entries of hot roiled carbon 
steel plate in coil from Brazil which 
were entered, or withdrawn from 
warehouse, for consumption prior to 
October 1.1984. The Department will 
cover any such entries in a separate 
review, if one is requested. 
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Interested parties may submit written 
comments on these preliminary results 
and tentative determination to revoke 
within 30 days of the date of publication 
of this notice, and may request a hearing 
within five days of the date of • 
publication. Any hearing, if requested, 
will be held 45 days after the date of 
publication or the first workday 
thereafter. The Department will publish 
the final results of the review and its 
decision on revocation, including its 
analysis of issues raised in any such 
written comments or at a hearing. 

This intention to review, 
administrative review, tentative 
determination to revoke, and notice are 
in accordance with sections 751 (b) and 
(c) of the Tariff Act (19 U.S.C. 1675(b). 
(c)) and $ 353.53 and 353.54 of the 
Commerce Regulations (19 CFR 353.53. 
353.54). 

Dated: May 29.1965 

Alan F. Holmer, 

Deputy Assistant Secretary for Import 
Administration . 

|FR Doc. 85-13556 Filed 0-6-85; 8:45 am) 

billing COOC S310-05-41 


IA-351-025] 

Hot Rolled Carbon Steel Sheet From 
Brazil; Intention To Review and 
Preliminary Results of Changed 
Circumstances; Administrative Review 
and Tentative Determination To 
Revoke Antidumping Duty Order 

agency: International Trade 
Administration/Import Administration. 
Commerce. 

action: Notice of Intention to Review 
and Preliminary Results of Changed 
Circumstances Administrative Review 
and Tentative Determination to Revoke 
Antidumping Duty Order. 

summary: The Department of 
Commerce has received information 
which shows changed circumstanes 
sufficient to warrant an administrative 
review, under section order on hot rolled 
carbon steel sheet from Brazil. The 
review covers the period from October 
1.1984. The petitioner and another 
domestic interested party to this 
proceeding have notified the 
Department that they are no longer 
interested in the antidumping duty 
order. These affirmative statements of 
no interest provide a reasonable basis 
for the Department to revoke the order. 
Therefore, we tentatively determine to 
revoke the order. In accordance with the 
petitioner's notification, the revocation 
will apply to all hot rolled carbon steel 
sheet entered, or withdrawn from 
warehouse, for consumption on or after 


October 1,1984. Interested parties are 
invited to comment on these preliminary 
results and tentative determination to 
revoke. 

EFFECTIVE oate: October 1.1984. 

FOR FURTHER INFORMATION CONTACT: 

Stephen Munroe or Leon McNeill. Office 
of Compliance, International Trade 
Administration. U.S. Department of 
Commerce, Washington. D.C. 20230; 
telephone: (202) 377-5255. 
SUPPLEMENTARY INFORMATION: 

Background 

On September 10.1984, the 
Department of Commerce ("the 
Department”) published in the Federal 
Register (49 FR 35538-35537) an 
antidumping duty order on hot rolled 
carbon steel sheet from Brazil. 

In a letter dated May 1,1985. U.S. 

Steel Corporation, the petitioner in this 
proceeding, informed the Department 
that it was no longer interested in the 
order and stated its support of 
revocation of the order. The Department 
received a similar letter from another 
domestic interested party to the 
proceeding. Bethlehem Steel 
Corporation. Under section 751 of the 
Tariff Act of 1930 ("the Tariff Act”), the 
Department may revoke an antidumping 
duty order that is no longer of interest to 
domestic interested parties. 

Scope of the Review 

Imports covered by the review are 
shipments of hot rolled carbon steel 
sheet currently classifiable under items 
607.8320. 607.6710. 607.0720. 607.6730, 
607.6740 and 607.8342 of the Tariff 
Schedules of the United States 
Annotated. The review covers the 
period from October 1,1984. 

Preliminary Results of the Review and 
Tentative Determination 

As a result of our review, we 
preliminarily determine that U.S. Steel 
Corporation's and Bethlehem Steel 
Corporation's affirmative statements of 
no inters! in continuation of the 
antidumping duty order on hot rolled 
carbon steel sheet from Brazil provide a 
reasonable basis for revocation of the 
order. In light of the October 1.1984, 
effective date for revocation requested 
by the petitioner, there is good cause (as 
required by section 751(b)(2) of the 
Tariff Act) to conduct this review at this 
time. 

Therefore, we tentatively determine to 
revoke the order on hot rolled carbon 
steel sheet from Brazil effective October 
1,1984. We intend to instruct the 
Customs Service to proceed with 
liquidation of all unliquidated entries of 
this merchandise entered, or withdrawn 


from warehouse, for consumption on or 
after October 1.1984. without regard 
antidumping duties and to refund any 
estimated antidumping duties collected 
with respect to those entries. The 
current requirement for a cash deposit of 
estimated antidumping duties will 
continue until publication of the final 
results of this review. 

This notice does not cover 
unliquidated entries of hot rolled carbon 
steel sheet from Brazil which were 
entered, or withdrawn from warehouse, 
for consumption prior to October 1 . 1984 
The Department will cover any such 
entries in a separate review, if one is 
requested. 

Interested parties may submit written 
comments on these preliminary results 
and tentative determination to revoke 
within 30 days of the date of publication 
of this notice, and may request a hearing 
within five days of the date of 
publication. Any hearing, if requested, 
will be held 45 days after the date of 
publication or the first workday 
thereafter. The Department will publish 
the final results of the review and its 
decision on revocation, including its 
analysis of issues raised in any such 
written comments or at a hearing. 

This intention to review, 
administrative review, tentative 
determination to revoke, and notice are 
in accordance with sections 751 (b) and 
(c) of the Tariff Act (19 U.S.C 1675 (b), 
(c)) and $S 353.53 and 353.54 of the 
Commerce Regulations (19 CFR 353.53, 
353.54). 

Dated: May 30; 1985. 

Alan F. Holmer, 

Deputy Assistant Secretary for Import 
Administration. 

(FR Doc. 85-13557 Filed 6-6-85; 8:45 am| 

BILLING COOC 3310-0541 


IA-351-012J 

Hot Rolled Carbon Steel Plate Cut to 
Length From Brazil; Intention To 
Review and Preliminary Results of 
Changed Circumstances; 
Administrative Review and Tentative 
Determination To Revoke Antidumping 
Duty Order 

agency: International Trade 
Administration/Import Administration; 
Commerce. 

action: Notice o! Intention to Review 
and Preliminary Results of Changed 
Circumstances Administrative Review 
and Tentative Determination to Revoke 
Antidumping Duty Order. 

summary: The Department of 
Commerce has received information 




















24007 


Federal Register / Vul 50, No. 110 / Friday. June 7. 1985 / Notices 


which shows changed circumstances 
luffident to warrant an administrative 
review, under section 751(b)(1) of the 
Tariff Act, of the antidumping duty 
order on hot rolled carbon steel plate cut 
to length from Brazil. The review covers 
the period from October 1,1984. The 
petitioner and another domestic 
inf* rested party to this proceeding have 
notified the Department that they are no 
longer interested in the antidumping 
duty order. These affirmative statements 
of no interest provide a reasonable basis 
for the Department to revoke the order. 
Therefore, we tentatively determine to 
revoke the order. In accordance with the 
Petitioner's notification, the revocation 
will apply to all hot rolled carbon steel 
plate cut to length entered, or 
withdrawn from warehouse, for 
consumption on or after October 1,1984. 
Interested parties are invited to 
comment on these preliminary results 
and tentative determination to revoke. 

effective date: October 1.1984. 

FOR FURTHER INFORMATION CONTACT. 

Stephen Munroe or C. Leon McNeill 
Office of Compliance. International 
Trade Administration, U.S. Department 
of Commerce, Washington. D.C. 20230; 
telephone; (202) 377-5255. 

SUPPLEMENTARY INFORMATION: 

Background 

On March 22,1984, the Department of 
Commerce ("the Department") 
published in the Federal Register (49 FR 
10602-10693) an antidumping duty order 
on hot rolled carbon steel plate cut to 
length from Brazil 

In a letter dated March 29.1985. 
Bethlehem Steel Corporation, the 
petitioner in this proceeding, informed 
thr Department that it was no longer 
interested in the order and stated its 
support of revocation of the order. The 
Department received a similar letter 
from another domestic interested party 
to the proceeding, U.S. Steel 
Corporation. Under section 751 of the 
Tariff Act of 1930 ("the Tariff Act"), the 
Department may revoke an antidumping 
duty order that is no longer of interest to 
domestic interested parties. 

Scope of the Review 

imports covered by the review are 
shipments of hot rolled carbon steel 
plate cut to length currently classifiable 
“ruler items 607.8615, 607.9400, 008.0710, 
100, and 007.6610 of the Tariff 
Schedules of the United States 
Annotated. The review covers the 
Period from October l, 1984. 


Preliminary Results of the Reviow and 
Tentative Determinetio** 

As a result of our review, we 
preliminarily determine that Bethlehem 
Steel Corporation's and U.S. Steel 
Corporation's affirmative statements of 
no interest in continuation of the 
antidumping duty order on hot rolled 
carbon steel plate cut to length from 
Brazil provide a reasonable basis for 
revocation of the order. In light of the 
October 1.1984, effective date for 
revocation requested by the petitioner, 
there is good cause (as required by 
section 751(b)(2) of the Tariff Act) to 
conduct this review at this time. 

Therefore, we tentatively determine to 
revoke the order on hot rolled carbon 
steel plate cut to length from Brazil 
effective October 1,1984. We intend to 
instruct the Customs Service to proceed 
with liquidation of all unliquidated 
entries of this merchandise entered, or 
withdrawn from warehouse, for 
consumption on or after October 1,1984. 
without regard to antidumping duties 
and to refund any estimated 
antidumping duties collected with 
respect to those entries. The current 
requirement for a cash deposit of 
estimated antidumping duties will 
continue until publication of the final 
results of this review. 

This notice does not cover 
unliquidated entries of hot rolled carbon 
steel plate cut to length from Brazil 
which were entered, or withdrawn from 
warehouse, for consumption prior to 
October 1,1984. The Department will 
cover any such entries in a separate 
review, if one is requested. 

Interested parties may submit written 
comments on these preliminary results 
and tentative determination to revoke 
within 30 days of the date of publication 
of this notice, and may request a hearing 
within five days of the date of 
publication. Any hearing, if requested, 
will be held 45 days after the date of 
publication or the first workday 
thereafter. The Department will publish 
the final results of the review and its 
decision on revocation, including its 
analysis of issues raised in any such 
written comments or at a hearing. 

This intention to review, 
administrative review, tentative 
determination to revoke, and notice are 
in accordance with sections 751 (b) and 
(c) of the Tariff Act (19 U.S.C. 1675(b). 
(cj) and {$ 353.53 and 353 54 of the 
Commerce Regulations (19 CFR 353.53. 
353.54). 


Dated; May 30.1985. 

Alan F. Holmcr, 

Df 'puty Assistant Secretary for Impart 
Administration . 

(FR Doc. 65-13556 Filed 8-6-65: &45 um) 

SILLING CODE SHfr-OS-H 


Transportation and Related Test 
Equipment Technical Advisory 
Committee; Partially Closed Meeting 

A meeting of the Transportation and 
Related Test Equipment Technical 
Advisory Committee will be held June 
26,1985. 9:30 a.m.. Herbert C. Hoover 
Building. Room 3407,14th Street and 
Constitution Avenue NW., Washington 
DC. 

The Committee advises the Office of 
Export Administration with respect to 
technical questions which affect the 
level of export controls applicable to 
transportation and related equipment or 
technology. 

Agenda 

1 . Opening remarks by the Chairman. 

2 . Presentation of papers or comments 
by the public. 

3. Industry* participation requested in 
the area of marine and undersea 
vehicles and technology. 

4. Subcommittee formation. 

5. Selection of subcommittee 
chairmen. 

Executive Session 

6 . Discussion of matters properly 
classified under Executive Order 12356. 
dealing with the U.S. and COCOM 
control program and strategic criteria 
related thereto. 

The General Session of the meeting 
will be open to the public and a limited 
number of seats will be available. To the 
extent time permits, members of the 
public may present oral statements to 
the Committee. Written statements may 
be submitted at any time before or after 
the meeting. 

The Assistant Secretary for 
Administration, with the concurrence of 
the delegate of the General Counsel 
formally determined on February 19. 
1985, pursuant to section 10(d) of the 
Federal Advisory Committee Act as 
amended by section 5(c) of the 
Government In The Sunshine Act, Pub. 

L 94—409. that the matters to be 
discussed in the Executive Session 
should be exempt from the provisions of 
the Federal Advisory Committee Act 
relating to open meetings and public 
participation therein, because the 
Executive Session will be concerned 
with matter listed in 5 U.S.C. 552b(c)(l) 
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and are properly classified under 
Executive Order 12356. 

A copy of Ihe Notice of Determination 
to close meetings or portions thereof is 
available for public inspection and 
copying in the* Central Reference and 
Records Inspection Facility. Room 0628. 
U.S. Department of Commerce, 
Telephone: (202) 377-4217. For further 
information or eppies of the minutes 
contact Margaret A. Cornejo, 202-377- 
2583. 

Dated june 4.1985. 

Miltun M Balias, 

Director. Technical Pra^mma Staff Office of 
Export Administration. 

|FR Doc 86-13750 Filed 8-6-85; 8:45 am| 

BILLING COOC Wld-OT-ll 


IA-351-5031 

Certain Iron Construction Castings 
From Brazil; Initiation of Antidumping 
Duty Investigation 

agency: International Trade 
Administration. Import Administration. 
Commerce. 
action: Notice. 

summary: On the basis of a petition 
filed in proper form with the United 
States Department of Commerce, we are 
initiating an antidumping duty 
investigation to determine whether 
certain iron construction castings 
(castings) from Brazil are being, or are 
likely to be. sold in the United States at 
less than fair value. We are notifying the 
United Stales International Trade 
Commission (1TC) of this action so that 
it may determine whether imports of 
these products are causing material 
injury, or threaten material injury, to a 
United States industry. If this 
investigation proceeds normally, the 1TC 
will make its preliminary determination 
on or before June 27 # 1985, and we will 
make ours on or before October 21. 1985. 

effective oate: |une 7.1985. 

FOR FURTHER INFORMATION CONTACT: 

Francis R. Crowe. Office of 
Investigations. International Trade 
Administration. U.S. Department of 
Commerce. 14th Street and Constitution 
Avenue NW.. Washington, D.C. 20230; 
telephone: 1202) 377-4087. 

SUPPLEMENTARY INFORMATION: 

The Petition 

On May 13. 1985. we received a 
petition in proper form Bled by the 
Municipal Castings Fair Trade Council, 
a trade association representing 
domestic producers of castings and 
fifteen individually-named members of 


the association. Those producers are: 
Alhambra Foundry: Allegheny Foundry' 
Company: Bingham A Taylor; Campbell 
Foundry Company; Charlotte Pipe tk 
Foundry Co.; Deeler Foundry Co.; East 
Jordan Iron Works. Inc.: F..L Le Baron 
Foundry Company; Municipal Castings 
Inc.; Neenah Foundry Company; Opelika 
Foundry Co.. Inc *. Pinkerton Foundry 
Company ; Tyler Pipe Coup.; U.S. 

Foundry and Manufacturing Co.; and 
Vulcan Foundry. Inc.: filing on behalf of 
the U.S. producers of castings- In 
compliance with the filing requirements 
of $ 353.36 of the Commerce Regulations 
(19 CFR 353.36). the petition alleged that 
imports of the subject merchandise from 
Brazil are being, or are likely to be. sold 
in the United States at less than fair 
value within the meaning of section 731 
of the Tariff Act of 1930. as amended 
(the Act), and that these imports are 
causing material injury, or threaten 
material injury, to a United States 
industry. 

The petitioners based the Unttcd 
States price on U.S. import statistics. 

U.S. resale transactions, direct import 
transactions and bid end price 
quotations. 

Petitioners based foreign market value 
of heavy castings on price quotations 
from a Brazilian producer. Petitioners 
state that they were unable to obtain 
similar price data for light castings. 

They therefore used as the foreign 
market value for light castings a 
constructed value based upon Brazilian 
raw material costs and U.S. foundry 
costs adjusted for differences between 
U.S. end Brazilian labor costs, variable 
fabrication expenses, capital costs and 
general expenses. To the sum of 
materials, fabrication and general 
expenses they added ihe statutory 
minimum of 6 percent for profit. The 
amount of general expenses used was 
higher than the statutory minimum of 10 
percent of Ihe sum of the cost of 
materials and fabrication. Petitioners 
also provided a constructed value for 
heavy castings, based upon the same 
methodology used for light castings, as 
an alternative foreign market value for 
those castings.* 

Based on the comparison of these 
values, petitioners alleged dumping 
margins of from 18 to 138 percent. 

Initiation of Investigation 

Under section 732(c) of the Act we 
must determine, within 20 days after a 
petition is bled, whether it sets forth the 
allegations necessary for the initiation 
of an antidumping duty investigation 
and whether it contains information 
reasonably available to the petitioner 
supporting the allegations. 


We examined the petition on casting! 
and found that it meets the requirements 
of section 732(b) of the Act. Therefore 
in accordance with section 732 of the 
Act we are initiating an antidumping 
duty investigation to determine whether 
castings from Brazil are being, or are 
likely to be. sold in the United States at 
less than fair value. If our investigati< n 
proceeds normally, we will make our 
preliminary determination by October 
21,1985. 

Scope of Investigation 

The merchandise covered by the 
petition consists of certain iron 
construction costings, limited to 
manhole covers, rings and frames, catch 
basin grates and frames, cleanout coven 
and frames used for drainage or access 
purposes for public utility, water and 
sanitary systems; and valve, service and 
meter boxes which are placed below 
ground to encase water, gas. or other 
valves, or water or gas meters. These 
articles must be of cast iron, not alloyed, 
and not malleable, and are currently 
classifiable under item number 657.09 of 
the Tariff Schedules of the United 
States . 

Notification of ITC 

Section 732(d) of the Act requires us 
to notify the ITC of this action and to 
provide it with the information we used 
to arrive at this determination. We will 
notify the FTC and make available to it 
ail nonpriviieged and nonconfidential 
information. We will also allow the ITC 
access to all privileged and confidential 
information in our files, provided it 
confirms that it will not disclose such 
information either publicly or under an 
administrative protective order without 
the consent of the Deputy Assistant 
Secretary for Import Administration 

Preliminary Determination by ITC 

The fTC will determine by June 27. 
1985. whether there is a reasonable 
indication that imports of certain iron 
construction castings from Brazil are 
causing material injury, or threaten 
material injury', to a United States 
industry. If its determination is negative, 
the investigation will terminate; 
otherwise, it will proceed according to 
the statutory and regulatory procedure 
Also F. Haimer. 

Deputy Assistant Secretary for Import 
Administration. 

June 3.1985 

|FR Doc. 85-13804 Filed 8-6-85; 845 amj 

SILLING COOC U1S-OS-N 
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|A 122-403) 

Egg Filler Flats From Canada; Final 
Determination of Sales at Less Than 
Fair Value 

agency: International Trade 
Administration. Import Administration. 
Commerce. 

action: Notice of final determination of 
uies at less than fair value. 

summary: We determine that egg filler 
flats from Canada as described in the 
Scope of the Investigation" section of 
this notice are being sold in the United 
Stales at less than fair value. We have 
notified the United States International 
Trade Commission (ITC) of our 
determination. We have directed the 
US. Customs Service to suspend 
liquidation on all entries of the subject 
merchandise as described in the 
’‘Suspension of Liquidation" section of 
this notice. 

effective date: June 7.1985. 

FOR FURTHER INFORMATION CONTACT: 

Charles E. Wilson. Office of 
Investigations, Import Administration, 
international Trade Administration, 
Department of Commerce. 14th Street 
and Constitution Avenue NW., 
Washington, D C. 20230: telephone: (202) 
377-5288. 

supplementary information: 

Final Determination 

We have determined that egg filler 
fiats from Canada are being sold in the 
United States at less than fair value, 
pursuant to section 735(c) of the Tariff 
Act of 1930, as amended (19 U.S C. 
I673(a))(the Act). One exporter, 

Cascade*, Inc. (Cascades), is excluded 
from (his determination because we 
found de minimis margins on the sales 
I *t less than fair value. 

We have found that the foreign 
market value of egg filler flats exceeded 
the United States price on 88 percent of 
the sales compared. These margins 
ranged from 0 percent to 44.18 percent. 
The overall weighted-average margin on 
dl sales compared is 14.93 percent. The 
sighted-average margins for individual 
companies investigated are listed in the 
Suspension of Liquidation" section of 
thij notice. 

Case History 

On August 3,1984. we received a 
Petition filed by Keyes Fibre Company 
nd Packaging Corporation of America, 
on behalf of the United States industry 
Producing egg filler fiats. In compliance 
fcith the filing requirements of 5 353.36 
°f the Commerce Regulations (19 CFR 
the petition alleged that imports 
°f egg filler fiats from Canada are being. 


or are likely to be. sold in the United 
States at less than fair value within the 
meaning of section 731 of the Act, and 
that these imports are causing material 
injury or threaten material injury to a 
United States industry. 

After reviewing the petition, we 
determined it contained sufficient 
grounds upon which to initiate an 
antidumping duty investigation. We 
notified the ITC of our action and 
initiated such an investigation on 
August 23.1984 (49 FR 34381). On 
September 17.1984, the ITC determined 
that there is a reasonable indication that 
imports of egg filler flats are threatening 
material injury to a United States 
industry (49 FR 37857). 

On September 12.1984, we presented 
questionnaires to Cascades and to Fripp 
Fibre Forms. Ltd. (Fripp). two producers 
of egg filler fiats who account for 
virtually all of the Canadian exports to 
the United States of the merchandise 
under investigation. Cascades submitted 
its response to our questionnaire on 
October 28,1984; Fripp submitted its 
response on October 29.1984. 

On January 10.1985, we preliminarily 
determined that egg filler fiats from 
Canada were being sold at less than fair 
value (50 FR 2320). Our notice of 
preliminary determination provided 
interested parties an opportunity to 
submit views orally and in writing. 

Since no interested party requested a 

ublic hearing, no such hearing was 

eld. * 

On February 14.1985, we extended 
the period for making the final 
determination until not later than May 
31,1985, at the request of an exporter 
who accounted for a significant 
proportion of the exports of this 
merchandise, in accordance with section 
735(a)(2)(A) of the Act (50 F.R. 7206). 

We verified Cascades* response 
during the week of March 4, 1985, and 
Fripp’s response during the week of 
April 1.1985. During both verification*, 
we requested and subsequently received 
supplemental verification documents. 

Scope of Investigation 

The merchandise covered by this 
investigation is molded pulp egg filler 
fiats, as currently provided for in item 
number 256,7000 in the Tariff Schedules 
of the United States, Annotated 
(TSUSAy Since Cascades and Fripp 
produced and exported virtually all of 
the egg filler fiats shipped from Canada 
to the United States during the period of 
investigation, we limited our 
investigation to these two companies. 

We investigated sales of egg filler 
flats by these respondents during the 
period from March 1.1984 to August 31, 
1964. 


Fair Value Comparison 

To determine whether sales of the 
subject merchandise in the United 
States were made at less than fair value, 
we compared the United States price 
with the foreign market value. 

United States Price 

As provided in section 772(b) of the 
Act. we used the purchase price of egg 
filler fiats to represent the United States 
price for sales by the Canadian 
producers because the merchandise was 
sold to unrelated purchasers prior to its 
importation into the United States. We 
calculated the purchase price based on 
the c.i.f.. or c.i.f. duty paid, packed price. 
We mode deductions, where 
appropriate, for inland freight, 
insurance, discounts. United States 
customs duties and brokerage charges. 

Foreign Market Value 

In accordance with section 773(a)(lJ 
of the Act, we used home market prices 
to determine foreign market value. The 
home market prices were based on cx~ 
factory or delivered, packed prices to 
unrelated home market purchasers. In 
calculating foreign market value, we 
made currency conversions from 
Canadian dollars to United States 
dollars using the certified quarterly 
exchange rates, in accordance with 
5 353.56(a)(1) of the Commerce 
Regulations. We made deductions, 
where appropriate, for inland freight, 
insurance, and discounts. In accordance 
with i 353.15 of the Commerce 
Regulations, we made a circumstance of 
sale adjustment for differences in credit 
expenses in the two markets. We also 
made an adjustment, where appropriate, 
for commissions paid by Cascades in 
the home market; this adjustment was 
offset by indirect selling expenses in the 
United States, in accordance with 
section 353.15(c) of the Commerce 
Regulations. 

The following claims for adjustment 
were disallowed. Cascades claimed an 
adjustment for differences in level of 
trade, as provided for in $ 353.19 of the 
Commerce Regulations. This claim was 
disallowed because Cascades was 
unable to quantify that the differences in 
the price of the merchandise in the 
United States and Canadian markets 
were due to differences in the level of 
trade. Fripp also claimed a level of trade 
adjustment. This adjustment was 
disallowed because the documentation 
provided by Fripp to support the claim 
was not sufficient to prove that the 
differences in prices in the two markets 
were due to differences in the level of 
trade. Fnpp claimed an adjustment for 
differences in quantity, os provided for 
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in § 353.14 of the Commerce 
Regulations. This claim was disallowed 
because Fripp was unable to show that 
differences in price between the United 
States and Canadian markets were due 
to savings specifically attributable to 
production of different quantities. 

Verification 

In accordance with section 776(a) of 
the Act, we verified all data used in 
reaching this determination by using 
standard verification procedures, 
including on-site examination of 
accounting records and selected 
documents containing relevant 
information. 

Petitioners' Comments 

Comment 1: Petitioners claim lhat the 
Department should reject Cascades' 
level of trade adjustment, since 
Cascades sells to distributors in the 
United States market and cooperatives 
in the home market and these two 
classes of customers operate at the same 
level of trade. Additionally, petitioners 
claim that the Department should rejecl 
Cascades' claimed adjustment because 
it is based on an estimate of price 
differentials caused by differences in the 
level of trade, and is therefore 
insufficiently documented. 

Response: For our response to this 
comment, see the Foreign Market Value 
section of this notice. 

Comment 2: Petitioners claim that the 
Department should use certified 
exchange rates in making conversions 
from Canadian to United States dollars. 

Response: In making our conversions 
from Canadian to United Stutes 
currency, we used the certified quarterly 
exchange rates. 

Comment 3: Petitioners claim that the 
Department should reject Fripp's level of 
trade adjustment because Fripp has 
failed to demonstrate that an insufficient 
number of sales were made at 
comparable levels of trade to permit a 
fair comparison, because Fripp has not 
proven that the two classes of 
purchasers in its claim do in fact 
constitute different levels of trade, 
because Fripp has not shown that 
differences in level of trade correlate 
directly with differences in price, and 
because Fripp has not demonstrated 
that additional costs were actually 
incurred in selling to one level of trade 
as compared to another. 

Response: For our response to this 
comment, see the Foreign Market Value 
section of this notice. 

Comment 4: Petitioners claim that the 
amount of the adjustment for differences 
in credit expense employed by the 
Department in its preliminary 
determination is inconsistent with the 


data contained in Fripp's response, and 
urge the Department to investigate 
closely Fripp’s credit costs at 
verification. 

Response: The basis for Fripp's 
adjustment for differences in credit 
expense was its December 14.1984. 
submission. We reviewed this 
submission and determined that the 
methodology contained within was a 
reasonable and accurate method of 
determining such costs. At the 
verification, the data upon*which the 
December 14.1984, submission was 
based were verified by Department 
personnel. Therefore, we used Fripp's 
claimed adjustment for differences in 
credit expense for the final 
determination. The only change from the 
preliminary determination is our use of 
official, certified exchange rates instead 
of those provided by Fripp to convert 
credit costs in the United States market 
into Canadian dollars. 

Comment 5: Petitioners believe that 
Cascades may have understated its 
transportation costs by not fully 
allocating all applicable expenses 
related to the delivery of its 
merchandise by company trucks to the 
molded pulp division of the company. 
Petitioners therefore urge the 
Department to confirm at verification 
that all relevant costs are included in 
Cascades' calculation of its 
transportation costs. 

Response : Department personnel 
verified that all expenses related to 
Cascades' use of its own trucks in the 
delivery of merchandise were included 
in the company's calculation of its 
transportation costs. 

Comment 6: Petitioners claim that 
certain of Cascades' discounts in the 
home market do not meet the regulatory 
criteria for a quantity discount, and thus 
should not be allowed. 

Response: We agree that the 
discounts in question do not meet the 
regulatory requirements for a quantity 
discount as outlined in { 353.14(b) (1) 
and (2) of the Commerce Regulations. 
However, in accordance with 
$ 353.14(b)(3) of our regulations, we used 
the discounted price of the sales in 
question in calculating a weighted- 
average foreign market value. Thus, the 
discounts were deducted from the price 
of the merchandise. 

Comment 7: Petitioners claim that the 
Department should disallow a 
circumstance of sale adjustment for 
Cascades' home market sales 
commissions since these commissions 
were paid to a related party and the 
Department has consistently interpreted 
the statute and regulations to preclude 
adjustments for intracompany transfers 
such as payments to related parties. 


Response: W f e recognize that, in 
general, the Department has not 
permitted circumstance of sale 
adjustments for commission payments 
to related parties. The principle behind 
denying a circumstance of sale 
adjustment for payments to related 
parties is that such payments are merely 
intracompany transfers of funds; these 
payments are considered to be part of 
the general expenses of the company, 
not costs directly related to particular 
sales. 

However, in this case, although the 
salesman was an employee of the 
company, he received no salary; all 
payments to the salesman were directly 
related to particular sales, in the form of 
a percentage of the revenue accruing 
from those sales. The percentage to be 
paid was detailed in a contract between 
the salesman and the company. 
Additionally, the salesman paid for all 
of his sales-related expenses, with the 
exception of certain medical and other 
non-salary benefits. The cost of these 
benefits to the company was not 
included in the claim for the commission 
adjustment. Thus, the claimed 
adjustment for the commissions paid to 
the salesman cannot be considered to be 
part of the general costs to Cascades, 
since it is directly related to specific 
sales, and included no expenses which 
could not be tied to those sales. 

While we continue to hold that 
circumstance of sale adjustments for 
commission payments to related parties 
are not generally allowable, we 
determined in this case that the 
salesman in question operated as an 
urelated party, and an adjustment for 
commission payments to him was 
allowed. 

Comment 8: Petitioners claim that 
Fripp’s transportation costs for certain 
sales appear to be abnormally high, and 
urge the Department to review carefully 
the data supporting these claimed costs. 

Response: We reviewed Fripp’s 
methodology of calculating the 
transportation costs involved, and 
determined that this methodology was u 
reasonable and accurate way to arrive 
at these costs. We also determined, 
however, that those elements involved 
in the calculation of these costs which 
were not sufficiently documented by 
Fripp should not be allowed. We 
therefore excluded such unsubstantiated 
expenses from the calculation of 
transportation costs. 

Comment 9: Petitioners claim that a 
certain deduction from Fripp's foreign 
market value should be treated as a 
commission, and not a customer 
category discount, and that this 
deduction should therefore be offset by 
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Indirect selling expenses in the United 
States in accordance with $ 353.15(c) of 
th e (Commerce Regulation!!. 

Response: Though the deduction 
involved was in fact listed as a 
commission in Fripp's questionnaire 
response, we found at verification that t! 
had been erroneously labeled so. From 
tlv documents presented to us, we were 
able to determine that his was in fact a 
discount to a disliibutor. We therefore 
oil wed the deduction as a discount on 
the price of the sale, and did not offset 
the adjustment with United States 
Indirect selling expenses. 

Ct>mment 10: Petitioners state that the 
Department should reject Fripp's claim 
for an adjustment for differences in 
quantity because Fripp has not 
ctomunstrated that differences in costs 
art specifically attributable to the 
production of different quantities of egg 
filler flats. 

Response: For our response to this 
comment, see the Foreign Market Value 
lection of this notice. 

Cascades' Comments 

Comment 1: Cascades claims that the 
Department should allow on adjustment 
for a commission paid on some of its 
home market sales as the commission is 
a directly-related selling expense and 
therefore meets the criteria for a 
urrumstonce of sale adjustment set out 
bv the statute and regulations. Since the 
lalrsman In question received no salary 
from the company and was paid solely 
on the basis of his sales, any 
commissions paid to him were directly 
related to specific sales and cannot be 
considered to have been general 
e> ponses to the company. 

Response: For our response tn this 
comment, see our response to 
PrtmonenT Comment 7. 

Comments Cascades claims that the 
Dt p irtment should allow a level of 
tradi* adjustment, since it is improper to 
compare prices to end-users with prices 
to distributors. The amount of the 
adjustment should be the estimate 
provided by the petitioners in their 
petition. If this adjustment is rejected, 
then the Department should 
alternatively consider the additional 
co3t incurred by Cascades to pay 
commissions in the home market as the 
basis for a level of trade adjustment. 

Rt jponse: For oor response to this 
comment, see the Foreign Market Value 
action of this notice. 

Comment 3: Cascades claims that the 
transportation costs on its United States 
•ales should be adjusted downward. 


since in the questionnaire response the 
company had allocated these costs 
bused upon an arbitrary historical 
formula that overstated the actual 
expenses incurred. 

Response: We reviewed Cascades' 
accounting and transportation records 
during our verification, and found that 
the transportation costs on Untied 
States sales listed in Cascades’ response 
were overstated. We therefore adjusted 
these costs so as to reflect Cascades* 
actual experience. 

Fripp’s Comments 

Comment 1: Fripp claims that the 
Deprtrtment should allow a level of 
trade adjustment to account for the fact 
that the company sold to a level of trade 
in the United States which it did not sell 
to in the home market. Fripp claims that 
an adequate comparison between 
United States and Canadian sales 
cannot be made without adjusting 
foreign market value to reflect the 
effects that the difference in level of 
trade had on prices in the two markets. 
Fripp further states that it has 
demonstrated the actual differences in 
costs of production and sales between 
the different levels of trade, and that 
these costs differences should form the 
basis of the Department's adjustment. 

Response: For our response to this 
comment, see the Foreign Market Value 
section of this notice. 

Comment 2: Fripp claims that the 
Department should allow a quantity 
adjustment to account for the lower per- 
unit costs for Fripp’s sales to certain 
United States customers as compared to 
Canadian customers. Fripp claims that 
the lower costs were due to the greater 
quantities purchased by these United 
States customers. 

Response: For our response to this 
comment, see the Foreign Market Value 
section of this notice. 

Final Determination 

Based on our investigation and in 
accordance with section 735(a) of the 
Act. we have reached a Anal 
determination that egg filler flats from 
Canada ore being sold in the United 
States at less than fair value within the 
meaning of section 731 of the Act. 

Continuation of Suspension of 
Liquidation 

Liquidation will continue to be 
suspended on all entries of egg Tiller 
flats from Canada that are entered into 
the United States, or withdrawn from 
warehouse, for consumption. The United 
States Customs Service will continue to 
require the posting of a cash deposit. 


bond or other security in amounts based 
on the following weighted-average 
margins. Imports of egg filler flats sold 
by Cascades ore excluded from this 
suspension of liquidation, since the 
weighted-average margin is 0.08 percent, 
which is do minimis. The security 
amounts established in our preliminary 
determination published in the Federal 
Register on January 18.1985 will no 


longer be in effect. 
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ITC Notification 

In accordance with section 734(d) of 
the Act. we will notify the ITC of our 
determination. In addition, we are 
making available to the ITC all 
nonprivileged and nonconfidcntia! 
information relating to this 
investigation. We will allow the ITC 
access to all privileged and confidential 
information in our files, provided the 
ITC confirms that it will not disclose 
such information, either publicly or 
under an administrative protective 
order, without the consent of the Deputy 
Assistant Secretary for import 
Administration. The ITC will determine 
whether these imports are materially 
injuring, or threatening to materially 
injure, a U.S. industry within 45 days of 
the publication of this notice. 

If the ITC determines that material 
injury does not exist, this proceeding 
will be terminated and all cash deposits, 
securities or bonds posted as a result of 
the suspension of liquidation will be 
refunded or cancelled. If, however, the 
ITC determines that such injury does 
exist, we will issue an antidumping duty 
order, directing Customs officers to 
assess on antidumping duty on egg filler 
flats entered, for consumption, on or 
after the date of suspension of 
liquidation, equal to the amount by 
which the foreign market value of the 
merchandise exceeds the U.S. price. 

This determination is being published 
pursuant to section 735(d) of the Act (19 
U.S.C. 1873d(d|). 

William T. Archfry, 

Assistant Secretary for Trade AdnumslruUon, 
|FR Doc. 85-13806 Filed 6-8-85; 8:45 am| 

BILLING COOC 1S1B-OS-4I 














24012 


Federal Register / Vol. 50, No. 110 / Friday. )une 7, 1985 / Notices 


IA-580-401! 

Termination of Antidumping Duty 
Investigation; Oil Country Tubular 
Goods From Korea 

agency: International Trade 
Administration. Import Administration. 
Commerce. 
action: Notice. 

summary: On May 23.1985, Lone Star 
Steel Company and CF&l Steel 
Corporation withdrew their antidumping 
petition, filed on June 13,1984. on oil 
country tubular goods from Korea. 

Based on the withdrawal, we are 
terminating the investigation. 

EFFECTIVE date: June 7.1985. 

FOR FURTHER INFORMATION CONTACT: 
Paul Thran, Office of Investigations. 
Import Administration. International 
Trade Administration. U.S. Department 
of Commerce. 14th Street and 
Constitution Avenue NW., Washington. 
D.C. 20230; telephone: (202) 377-3963. 
SUPPLEMENTARY INFORMATION: 

Case History 

On June 13,1984. we received a 
petition from Lone Star Steel Company 
and CF&l Steel Company Tiled on behalf 
of the U.S. industry producing oil 
country tubular goods. 

After reviewing the petition, we 
determined that it contained sufficient 
grounds upon which to initiate an 
antidumping investigation. We notified 
the International Trade Commission 
(ITC) of our action and initiated the 
investigation on July 21.1984 (49 FR 
28088). On August 8.1984. the ITC found 
that there was a reasonable indication 
that imports of OCTG from Korea 
materially injure, or threaten material 
injury to. a United States industry. On 
August 3.1984, LTV Steel Company 
became an additional petitioner. On 
Janaury 9.1985, we made a preliminary 
determination that OCTG from Korea 
were not being, nor were likely to be, 
sold in the United States at less than fair 
value (50 FR 2312). 

Scope of Investigation 

The products under investigation are 
oil country tubular goods (OCTG), 

OCTG are extension hollow steel 
products of circular cross section 
intended for use in the drilling of oil or 
gas. OCTG includes oil well casing, 
tubing, and drill pipe of carbon or alloy 
steel, whether welded or seamless, to 
cither American Petroleum Institute 
(API) or non-API specifications (such as 
proprietary), as currently provided for in 
the Tariff Schedules of the United 
States. Annotated (TSUSA) items 
610.3216. 610.3219, 610.3233. 610.3242, 


610,3243, 610.3249. 610.3252. 610.3254. 
610.3256. 610.3258, 610.3262, 610.3264, 
610.3721, 610.3722, 610.3751. 610.3925, 
610,3935. 610.4025. 610.4035. 610.4225, 
610.4235. 610.4325. 610.4335. 610.4942, 
610.4944, 610.4946. 610.4954, 610.4955, 
610.4956, 610.4957. 610.4966, 610.4967, 
610.4968, 610.4969, 610.4970, 610.5221, 
610.5222. 610.5228. 610.5234, 610.5240, 
610.5242. 610.5243, and 610.5244. 

This investigation includes OCTG that 
are finished and unfinished. 

Withdrawal of Petition 

On May 23,1985, petitioners notified 
us that they were withdrawing their 
petition, and requested that the 
investigation be terminated. Under 
section 734(a) of the Act, as amended by 
section 604 of the Trade and Tariff Act 
of 1984, upon withdrawal of a petition, 
the administering authority may 
terminate an investigation after giving 
notice to all parties to the investigation. 
This withdrawal is based on 
arrangements with the Government of 
Korea to limit the volume of imports of 
this product. We have assessed the 
public interest factors set out in section 
734(a) of the Act and consulted with 
potentially affected producers, workers, 
and consuming interests and with the 
ITC. On the basis of our assessment of 
the public interest factors and our 
consultations with affected interests, we 
have determined that termination would 
be in the public interest. 

We have notified all parties to the 
investigation and the ITC of petitioners’ 
withdrawal and our intention to 
terminate. 

For these reasons, we are terminating 
our investigation. 

Alan F. Ilotmer, 

Deputy Assistant Secretory for Import 
Administration. 

May 30. 1985. 

|FR Doc 85-13005 Filed 6-6-85; 8:45 am] 

BILLING CODE J510-DS-M 


IC-201-408) 

Termination of Countervailing Duty 
Investigation; Converted Paper- 
Related School and Office Supplies 
From Mexico 

agency: Import Administration, 
International Trade Administration. 
Commerce. 
action: Notice. 

summary: On May 17,1985, the 
petitioner representing the U.S. 
producers of converted paper-related 
school and office supplies withdrew its 
countervailing duty petition, filed on 
November 16.1984. on converted paper- 


related school and office supplies from 
Mexico. Based on the withdrawal, we 
are terminating the countervailing dutv 
investigation. 

effective date: June 7.1985. 

for further information contact: 

Barbara Tillman. Office of 
Investigations. Import Administration 
International Trade Administration. 
United States Department of Commerce. 
14th Street and Constitution Avenue, 
NW.. Washington. D.C. 20230: telephone: 
(202) 377-1785. 

Case History 

On November 16.1984. we received a 
petition in proper form from the 
Stationery International Trade 
Committee filed on behalf of the U.S. 
industry producing converted paper 
related school and office supplies. In 
compliance with the filing requirements 
of } 355.26 of the Commerce Regulations 
(19 CFR 355.26) the petition alleges that 
manufacturers, producers or exporters 
in Mexico of converted paper-related 
school and office supplies receive 
bounties or grants. 

After reviewing the petition, we 
determined that it contained sufficient 
grounds upon which to initiate a 
countervailing duty investigation and. 
on December 6,1984. we initiated this 
investigation (49 FR 48347). In our notice 
of initiation, we stated that we expected 
to issue a preliminary determination on 
or before July 24,1985. On April 23, 1985. 
the Office of the United States Trade 
Representative announced that Mexico 
was a “country under the Agreement, 
as set out In section 701(b) of the Tariff 
Act of 1930, as amended (the Act). As a 
result. Title VII of the Act became 
applicable to the pending countervailing 
duty investigation. 

According to section 102 of the Trade 
and Tariff Act of 1979. once Title Vil 
becomes applicable, any pending 
investigation under section 303 of the 
Act must be terminated. Where an 
initiation, but not a preliminary 
determination, has been made under 
section 303, the case is to be treated as 
if it were initiated under section 702 on 
the day Title VII first applied to that 
country. Therefore, on May 14,1985, wc 
terminated our investigation under 
section 303 and initiated an 
investigation under Title VII (50 FR 
20117). Then on May 17,1985, the 
petitioner notified us that it was 
withdrawing the countervailing petition 
on converted paper-related school and 
office supplies from Mexico. 
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Scope of Terminated Investigation 

I he products covered by this 
investigation are converted paper- 
rr. »!ed school ami office supplies, which 

comprise: 

• Typing and filler paper 

• Wirebound notebooks and 
composition books. 

• Pads. 

These products are currently classified 
untier item numbers 256.9080. 250.5600, 
256 =>800. and 256.9040 of the Tariff 
Scht dules of the United States. 

Annotated (TSUSA). 

Withdrawal of Petition 

On May 17. 1985, petitioner notified us 
th.it it was withdrawing its petition, and 
requested that this investigation be 
terminated. Under section 704(a) of the 
Act (19 IJ.S.C. lf>7lo(«»)). upon 
withdrawal of a petition, the 
administering authority may terminate 
an investigation after giving notice to all 
parties to the investigation of 
petitioner's withdrawal and our 
intention to terminate. We have notified 
the parties of petitioner’s withdraw al of 
the petition and of our intention to 
terminate. Pursuant to $ 355.30(a) of the 
regulations (19 CFR 355.30(a)). we have 
d* t> rmined that termination of this ca 3 e 
i» in the public interest. 

For these reasons, we are terminating 
oar investigation of converted paper* 
reltifod school and office supplies from 
Mexico. 

Alan r llolmrr 

Deputy Assistant Secretary for Imp*)rt 
Administration. 

Mr 1 1965. 

|KR Doc. 85-13799 Filed 6-0-85:8:45 am| 

*U>K1 COOf 3510-os y 


U-3 57-4051 

Barbed Wire and Barbless Fencing 
Wire From Argentina; Postponement 
of Final Antidumping Duty 

Determination 

agency: International Trade 
Administration. Commerce. 
action: Notice. 

summary: This notice informs the public 
*hat the Department of Commerce (the 
Department) has received a request from 
Acindar Industria Argentina de Aceros 
(Acindar), the respondent in this 
investigation, that the final 
determination be postponed, as 
provided for in section 735(a)(2)(A), and, 
that we have determined to postpone 
our final determination as to whether 
sales of barbed wire and barbless 
fencing wire have occurred at less than 


fair value, until not later than September 
16.1985. 

effective DATE: June 7. 1985. 

FOR FURTHER INFORMATION CONTACT: 

John ]. Kenkel, Office of Investigations. 
Import Administration. International 
Trade Administration. United States 
Department of Commerce. 14th Street 
and Constitution Avenue NW„ 
Washington. D.C. 20230: telephone (202) 
377-3965. 

SUPPLEMENTARY INFORMATION: The 

Department of Commerce published on 
December 16,1984. a notice in the 
Federal Register (49 FR 49126) that it 
was initiating an antidumping duty 
investigation to determine whether 
barbed wire and barbless fencing wire 
from Argentina were being, or were 
likely to be. sold at less than fair value. 
On May 3.1985, we published a 
preliminary determination sales are at 
less than fair value with respect to this 
merchandise (50 FR 18906). The notice 
stated that if this investigation 
proceeded normally we would make our 
final determination by July 12.1985. 

On May 6,1985, the respondent. 
Acindar, requested that we extend the 
period of the final determination until 
September 16,1985,135 days after the 
date of publication of the preliminary' 
determination and in accordance with 
section 735(a)(2)(A) of the Act. Section 
735(a)(2)(A) of the Act provides that the 
Department may postpone its final 
determination concerning sales at less 
than fair value until not later than 135 
days after the date on which it 
published notice of its preliminary 
determination, if exporters who account 
for a significant proportion of exports of 
the merchandise request an extension 
after an affirmative preliminary 
determination. Acindar is qualified to 
make such a request since it accounts 
for all of the exports of the merchandise 
under investigation. If an exporter 
properly requests an extension after an 
affirmative preliminary determination, 
the Department is required, absent 
compelling reasons to the contrary, to 
grant the request. 

Accordingly, the Department will 
issue a final determination in this case 
not later than September 16.1985. 

This notice is published pursuant to 
section 735(d) of the Act. 

AUn F. Holmitr. 

Deputy Assistant Secretary for Import 
Administration. 

May 24.1985. 

1FR Doc. 85-13800 Filed 6-6-85, 8:45 araj 
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1A-3S1-4071 

Barbed Wire and Barbfess Fencing 
Wire From Brazil; Postponement of 
Final Antidumping Duty Determination 

agency: International Trade 
Administration. Commerce. 
action: Notice. 

summary: This notice informs the public 
that the Department of Commerce (the 
Department) has received a request from 
Belgo*Mineira and COSICUA, the 
respondents in this investigation, that 
the final determination be postponed, as 
provided for in section 735(a)(2)(A). and, 
that we have determined to postpone 
our final determination as to whether 
sales of barbed wire and barbless 
fencing wire have occurred at less than 
fair value, until not later than September 

18.1965. 

EFFECTIVE DATE June 7,1965. 

FOR FURTHER INFORMATION CONTACT: 

John J. Kenkel, Office of Investigations, 
Import Administration. International 
Trade Adminsitration, United States 
Department of Commerce. 14th Street 
and Constitution Avenue NW., 
Washington. D.C. 20230: telephone (202J 
377-3965. 

SUPPLEMENTARY INFORMATION: The 

Department of Commerce published on 
December 18,1984. a notice in the 
Federal Register (49 FR 49126) that It 
was initiating an antidumping duty 
investigation to determine whether 
barbed wire and barbless fencing wire 
from Brazil were being, or were likely to 
be, sold at less than fair value. On May 

3.1965. we published a preliminary 
determination sales are at less than fair 
value with respect to this merchandise 
(50 FR 18903). The notice stated that if 
this investigation proceeded normally 
we would make our final determination 
by July 12.1985. 

On April 22,1985. the respondents, 
Belgo Mineira and COSIGUA. requested 
that we extend the period of the final 
determination until September 16.1965, 
135 days after the date of publication of 
the preliminary determination and in 
accordance with section 735(a)(2)(A) of 
theAct. Section 735(a)(2)(A) of the Act 
provides that the Department may 
postpone its final determination 
concerning sales at less than fair value 
until not later than 135 days after the 
date on which it published notice of its 
preliminary determination, if exporters 
who account for a significant proportion 
of exports of the merchandise request an 
extension after an affirmative 
preliminary determination- These 
respondents are qualified to make such 
a request since they account for all of 
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the exports of the merchandise under 
investigation. If an exporter properly 
requests an extension after an 
affirmative preliminary determination, 
the Department is required, absent 
compelling reasons ot the contraty. to 
grant the request. 

Accordingly, the Department will 
issue a final determination in this case 
not later than September 18,1985. 

This notice is published pursuant to 
section 735(d) of the Act. 

Alan F. 11ulmer. 

Deputy Assistant Secretary far Import 
Administration . 

May 24.1965. 

|FR Doc. 85-13801 Filed 8-6-45. 845 am| 

B«LUNG COOC *S 10-08* 


IA-570-502) 

Certain Iron Construction Castings 
From India; Initiation of Antidumping 
Duty Investigation 

aoency: International Trade 
Administration/lmport Administration/ 
Commerce. 
action: Notice. 

summary: On the basis of a petition 
filed in proper form with the United 
States Department of Commerce, we are 
initiating an antidumping duty 
investigation to determine whether 
certain iron construction castings 
(castings) from India are being, or are 
likely to be. sold in the United States at 
less than fair value. We are notifying the 
United States international Trade 
Commission (ITC) of this action so that 
it may determine whether imports of 
these products are causing material 
injur)*, or threaten material injury, to a 
United States industry. If this 
investigation proceeds normally, the ITC 
will make its preliminary determination 
on or before June 27,1985, and we will 
make ours on or before October 21.1B85. 
EFFECTIVE DATE: June 7,1985. 

FOR FURTHER INFORMATION CONTACT. 
Raymond Busen. Office of 
Investigations. International Trade 
Administration. U.S. Department of 
Commerce, 14th Street and Constitution 
Avenue NW.. Washinton. D.C. 20230; 
telephone: (202) 377-2830. 
SUPPLEMENTARY INFORMATION: 

The Petition 

On May 13.1985, we received a 
petition in proper form filed by the 
Municipal Castings Fair Trade Council, 
a trade association representing 
domestic producers of castings and 
Fifteen individually-named members of 
the association. Those producers are: 
Alhambra Foundry. Inc.; Allegheny 


Foundry Co.; Bingham A Taylor, 
Campbell Foundry' Co.; Charlotte Pipe A 
Foundry Co.; Deeter Foundry Co.: East 
Jordan Iron Works, Inc.; E.L. Le Baron 
Foundry Co.; Municipal Castings Inc.; 
Neenah Foundry Co.; Opelika Foundry' 
Co.. Inc.; Pinkerton Foundry, Inc.: Tyler 
Pipe Corp.; U.S. Foundry and 
Manufacturing Co.; and Vulcan Foundry. 
Inc., filing on behalf of the U.S. 
producers of certain iron construction 
castings. In compliance with the filing 
requirements of $ 353.36 of the 
Commerce Regulations (19 CFR 353.36), 
the petition alleged that imports of the 
subject merchandise from India are 
being, or are likely to be, sold in the 
United States at less than fair value 
within the meaning of S 731 of the Tariff 
Act of 1930, as amended (the Act), and 
that these imports are causing material 
injury, or threaten material injury', to a 
United States industry. 

The petitioners based United States 
price on quota and sales invoices from 
Indian castings producers and importers 
for sales in the U.S. market. 

The petitioners based foreign murket 
value on the constructed value of Indian 
castings because they allege that due to 
the nature of the product and the home 
market, and precedent from the 1981 
antidumping investigation, the most 
appropriate means to determine foreign 
market value is by using the constructed 
value. Petitioners derived the 
constructed value through use of a 
computer model of Indian foundries’ 
production costs and sales. The source 
of information was primarily the 1961 
antidumping investigation and the data 
were updated to reflect current costs 
and exchange rates. 

Based on the comparison of these 
estimated values, petitioners’ alleged 
dumping margins range from 37.0 
percent for a 442-pound catch basin 
assembly (heavy construction castings) 
to 82-2 percent for a 66-pound valve box 
(light construction casting). 

Initiation of Investigation 

Under section 732(c) of the Act we 
must determine, within 20 days after a 
petition is filed, whether it sets forth the 
allegations necessary for the initiation 
of an antidumping duty investigation 
and whether it contains information 
reasonably available to the petitioner 
supporting the allegations. 

We examined the petition on castings 
and found that it meets the requirements 
of section 732(b) of the Act. Therefore, 
in accordance with section 732 of the 
Act. we are initiating and antidumping 
duty investigation to determine whether 
castings from India are being, or are 
likely or be, sold in the United States at 
less than fair value. If our investigation 


proceeds normally, we wH11 make our 
preliminary determination by October 
21.1985. 

Scope of Investigation 

The merchandies covered by the 
petition consists of certain iron 
construction castings, limited to 
manhole covers, rings and frames. cati;h 
basin grates and frames, cleanout covers 
and frames used for drainage or access 
purposes for public utility, water and 
sanitary systems; and valve, service and 
meter boxes w r hich are placed below 
ground to encase water, gas, or other 
valves, or water or gas meters. These 
articles must be of cast iron, not allo)<Hi, 
and not malleable, and are currently 
classifiable under item number 657.09 of 
the Tariff Schedules of the United 
States . 

Notification of ITC 

Section 732(d) of the Act requires us 
to notify the ITC of this action and to 
provide it with the information we used 
to arrive at this determination. We will 
notify the ITC and make available to it 
all nonprivileged and nonconfidential 
information. We will also allow the ITC 
access to all privileged and confidential 
information in our files, provided it 
confirms that it will not disclose such 
information either publicly or under an 
administrative protective order without 
the consent of the Deputy Assistant 
Secretary for Import Administration. 

Preliminary' Determination by ITC 

The ITC will determine by June 27. 
1985. whether there is a reasonable 
indication that imports of castings from 
India are causing material injury, or 
threaten material injury, to a United 
States industry. If its determination is 
negative the investigation will 
terminate; otherwise, it will proceed 
according to the statutory and 
regulatory procedures. 

Alan F. Holmer, 

Deputy Assistant Secretary for Import 
Administration . 

Juno 3,1965. 

[FR Doc. 85-13002 Filed 6-6-85; 8 45 am) 
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IA-570-502I 

Certain Iron Construction Castings 
From the People’s Republic of China: 
Initiation of Antidumping Duty 
Investigation 

agency: International Trade 
Administration/Import Administration/ 
Commerce. 
action: Notice. 
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summary: On the basis of a petition 
filod in proper form with the United 
States Department of Commerce, we arc 
initiating an antidumping duty 
investigation to determine whether 
certain iron construction castings 
(castings) from the People’s Republic of 
China (PRC) are being, or are likely to 
be. sold in the United States at less than 
fair value. We are notifying the United 
States International Trade Commission 
(ITC) of this action so that it may 
determine whether imports of these 
products are causing material injury, or 
threaten material injury, to a United 
States industry. If this investigation 
proceeds normally, the ITC will make its 
preliminary determination on or before 
June 27,1985. and we will make ours on 
or before October 21.1985. 
effective date: June 7.1985. 

FOR FURTHER INFORMATION CONTACT: 

Raymond Busen. Office of 
Investigations. International Trade 
Administration* U.S. Department of 
Commerce. 14th Street and Constitution 
Avenue. NW.. Washington. D-C 20230*. 
telephone: (202) 377-2830. 

SUPPLEMENTARY INFORMATION: 

The Petition 

On May 13.1985. we received a 
petition in proper form filed by the 
Municipal Castings Fair Trade Council, 
a trade association representing 
domestic producers of castings and 
fifteen individually-named members of 
the association. Those producers are: 
Alhambra Foundry. Inc.; Allegheny 
Foundry Co.; Bingham & Taylon 
Campbell Foundry Co.: Charlotte Pipe A 
Foundry Co.; Deeter Foundry Co.; East 
Iordan Iron Works. Inc.; E.L Le Baron 
Foundry Co.; Municipal Castings Inc.; 
Neenah Foundry Co.: Opelika Foundry 
Co. tnc.; Pinkerton Foundry. Inc.; Tyler 
Pipe Corp.; U.S. Foundry and 
Manufacturing Co.: and Vulcan Foundry. 
Inc; filing on behalf of the U.S. 
producers of castings. In compliance 
with the filing requirements of 13 53.36 
of the Commerce Regulations (19 CFR 
353.38), the petition alleged that imports 
of the subject merchandise from the PRC 
are being, or are likely to be. sold in the 
United States at less than fair value 
within the meaning of section 731 of the 
Tariff Act of 1930. as amended (the Act). 
«nd that these imports are causing 
material injury, or threaten material 
injury, to a United States industry. 

The petitioners based United States 
price on quotes and sales invoices from 
U.S. purchasers of castings. 

Petitioners claim that tne PRC is a 
slate-controllcd-economy country 
(within the meaning of the Act) and. 
therefore, a "surrogate" non-state- 


controlled-economy country’s prices 
should be used as the basis for 
determining the foreign market value of 
the merchandise under investigation. 
Petitioners chose India as a surrogate 
country, and based foreign market value 
on a constructed value of castings 
because they allege that India lacks 
both home market and third country 
sales of castings. 

Based on a comparison of the above 
values, petitioners alleged dumping 
margins range from 23.5 percent for a 
442-pound catch basin assembly (heavy 
construction casting) to 51.0 percent for 
a 35-pound service box (light 
construction casting). 

Initiation of Investigation 

Under section 732(c) of the Act we 
must determine, within 20 days after a 
petition is filed, whether it sets forth the 
allegations necessary for the initiation 
of an antidumping duty investigation 
and whether it contains information 
reasonably available to the petitioner 
supporting the allegations. 

W r e examined the petition on castings 
and found that it meets the requirements 
of section 732(b) of the Act. Therefore, 
in accordance with section 732 of the 
Act, we are initiating an antidumping 
duty investigation to determine whether 
castings from the PRC are being, or are 
likely to be. sold in the United States at 
less than fair value. If our investigation 
proceeds normally, we will make our 
preliminary determination by October 
21.1985. 

Scope of Investigation 

The merchandise covered by the 
petition consists of certain iron 
construction castings, limited to 
manhole covers, rings and frames, catch 
basin grates and frames, cleanout covers 
and frames used for drainage or access 
purposes for public utility, water and 
sanitary systems: and valve, service and 
meter boxes which are placed below 
ground to encase water, gus, or other 
valves, or water or gas meters. These 
articles must be of cast iron, not alloyed, 
and not malleable, and are currently 
classifiable under item number 657.09 of 
the Tariff Schedules of the United 
States. 

Notification of ITC 

Section 732(d) of the Act requires us 
to notify the ITC of this action and to 
provide It with the information we used 
to arrive at this determination. We will 
notify the ITC and make available to it 
all nonprivileged and nonconfidential 
information. We will also allow the ITC 
access to all privileged and confidential 
information in our files, provided it 
confirms that it will not disclose such 


information either publicly or under an 
administrative protective order without 
the consent of the Deputy Assistant 
Secretary for Import Administration. 

Preliminary Determination by ITC 

The ITC will determine by June 27. 
1985. whether there is a reasonable 
indication that imports of castings from 
the PRC are causing material Injury, or 
threaten material Injury, to a United 
States industry. If its determination is 
negative the investigation will 
terminate: otherwise, it will proceed 
according to the statutory and 
regulatory procedures. 

Alan F. Holroer. 

Deputy Assistant Secretary' for Import 
Administration. 

June 3.1985. 

(FR Doc 85-13803 Filed 6-8-85; 8 45 ami 

SILLING COOE JSIMM-M 


National Oceanic and Atmospheric 
Administration 

Marine Mammals; Application for 
Permit; Ocean Action, Inc. 

Notice is hereby given that an 
Applicant has applied in due form for a 
Permit to take marine mammals as 
authorized by the Marine Mammal 
Protection Act of 1972 (10 U.S.C 1381- 
1407). and the Regulations Governing 
the Taking and Importing of Marine 
Mammals (50 CFR Part 218). 

1. Applicant: 

a. Name: Ocean Action. Inc. (P238B). 

b. Address: P.O. Box 3837, South 
Padre Island, Texas 78597. 

2. Type of Permit: Public Display. 

3. Name and Number of Marine 
Mammals: Atlantic bottlenose dolphins 
[Tursiops truncal us) 8. 

4 . Type of Take: Capture/Maintain. 

5. Location of Activity: Matagorda 
Bay or Rockport. Texas. 

8. Period of Activity: 2 years. 

Concurrent %vith the publication of 
this notice in the Federal Register, the 
Secretary of Commerce is forwarding 
copies of this application to the Marine 
Mammal Commission and the 
Committee of Scientific Advisors. 

Written data or views, or requests for 
a public hearing on this application 
should be submitted to the Assistant 
Administrator for Fisheries, National 
Marine Fisheries Service, U.S. 
Department of Commerce. Washington. 
D.C. 20235, within 30 days of the 
publication of this notice. Those 
individuals requesting a hearing should 
set forth the specific reasons why a 
hearing on this particular application 
would he appropriate. The holding of 
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such hearing is at the discretion of the 
Assistant Administrator for Fisheries. 

All statements and opinions contained 
in this application are summaries of 
those of the Applicant and do not 
necessarily reflect the views of the 
National Marine Fisheries Service. 

Documents submitted in connection 
with the above application are available 
for review in the following offices: 

Assistant Administrator for Fisheries. 
National Marine Fisheries Service, 3300 
Whitehoven Street. NW., Washington, 

D C.: and 

Regional Director. National Marine 
Fisheries Service. Southeast Region. 

9450 Roger Boulevard. St. Petersburg. 
Florida 33702. 

Dated; June 4.1985. 

Carmen |. Blond!n. 

Deputy Assistant Administrator for Fisheries 
Resource Management, National Marine 
Fisheries Sendee* 

|FR Doc- 85-13810 Piled 6-8-85; 8:45 am) 

BILLING coot 3510-22-N 


COMMITTEE FOR THE 
IMPLEMENTATION OF TEXTILE 
AGREEMENTS 

Import Controls on Certain Man-Made 
Fiber Textile Products Produced or 
Manfactured in the Republic of Korea 

June 3.1985. 

The Chairman of the Committee for 
the Implementation of Textile 
Agreements (CITA). under the authority 
contained in E 0.11651 of March 3.1972, 
as amended, has issued the directive 
published below lo the Commissioner of 
Customs to be effective on June 7,1985. 
For further information contact Ross 
Arnold International Trade Specialist 
(202) 377-4212. 

Background 

The Governments of the United States 
and the Republic of Korea have 
exchanged letters further amending their 
Bilateral Cotton, Wool and Man-Made 
Fiber Textile Agreement of December 1, 
1972, as amended, to establish specific 
limits for the duration of the agreement 
for parts of Category 614, produced or 
manufactured in Korea. The T.S.U.S.A. 
numbers for these specific limits for 1985 
are us follows: 

Category 014pt. W (man-made fiber fabrics 
blended with wool in T.S.U.S.A. numbers 
338,1000, 338 1505. 338.1508. 338.1511. 

338.1525, 336.1528. 338,1531. 338 1552. 

338 1554. 338.1556, 338 1558, 338.1562 
338.1564. 338.1568. and 338 1572). 

Category 614pt.O (man-made fiber 
fabrics, other than those blended with 
wool, in all other T.S.U.S.A. numbers in 


the category except those listed 
immediately above). 

The specific limit for Category* 614pt- 
W is 8,770,893 square yards, for 
Category 614pt O, it is 11.787.500 square 
yards for goods exported during 1985. 

A description of the textile categories 
in terms of T.S.U.S.A. numbers was 
published in the Federal Register on 
December 13.1982 (47 FR 55709), as 
amended on April 7,1983 (48 FR 15175), 
May 3,1983 (48 FR 19924). December 14. 
1983 (48 FR 55607), December 30,1983 
(48 FR 57584), April 4.1984 (49 FR 
13397). June 28,1984 (49 FR 26622). July 
16.1984 (49 FR 28754), November 9. 1984 
(49 FR 44782), and in Statistical 
Headnote 5. Schedule 3 of the Tariff 
Schedules of the United States 
Annotated (1985). 

Walter C. Lena ha n. 

Chairman. Committee for the Implementation 
of Textile Agreements . 

June 3,1085. 

Committee for the Implementation of Textile 
Agreements 

Commissioner of Customs. 

Department of the Treasury, Washington, 
Washington, D C. 

Dear Mr, Commissioner. This directive 
further amends, but does not cancel, the 
directive of December 21,1984 which directed 
you to prohibit entry of certain cotton, wool 
and man-made fiber textile products, 
produced or manufactured in Korea and 
exported during the period January 1.1965 to 
December 31.1985. 

Effective on |une 7.1985, paragraph 1 of the 
directive of December 21. 1984 is hereby 
further armmiied to include restraint limits for 
man-made fiber textile products in parts of 
Category 614. as follows: 
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In canying out this directive, entries of 
man-made fiber textile products in Category 
614. produced or manufactured in Korea, 
which have been exported to the United 
States during 1984. shall, to the extent of any 
unfilled balance, be charged against the level 
of restraint established for such goods during 
1984. In the event the limit established for 
1984 has been exhausted by previous entries, 
such goods shall be subject to this directive 
Inasmuch at Category 614 was controlled in 
1984 as an entire category and not in the 
parts being established in this directive, the 
necessary charges will be provided. 

Textile products in Category 614 which 
have been released from this custody of the 
US. Customs Service under the provisions of 


19 U.S.C, 1448(b) or 1484(a)(1)(A) prior lo th« 
effective date of this directive shall not be 
denied entry under this directive. 

The Committee for the Implementation of 
Textile Agreement has determined that this 
action falls within the foreign affairs 
exception to the rulemaking provisions of 5 
U.&C 553. 

Sincerely. 

Walter C. Lcnahan. 

Chairman, Committee for the Imphmentuu 
of Textile Agreements. 

|FR Doc. 85-13783 Filed 6-8-85. 04S am| 

SILLING COOC JSlC-Ofl-M 


Requesting Public Comment on 
Bilateral Textile Consultations With 
Korea to Review Trade in Categories 
605pt. and 611 

| one 3. 1985. 

On May 7,1985. the Government of 
the United States requested 
consultations with the Government of 
the Republic of Korea with respect to 
man-made fiber yams, other than 
cordage. In Category 605-0 (all TSUSA 
numbers in the Category except 310.5500 
and 316.5800) and man-made Fiber 
woven fabrics in Category 611. produced 
or manufactured in Korea. This request 
was made on the basis of the agreement 
of December 1,1982, as amended, 
between the Governments of the United 
States and the Republic of Korea 
relating to trade in cotton, wool and 
man-made fiber textiles and textile 
products. 

The purpose of this notice is to advise 
the public that, if no solution is agreed 
upon in consultations with the 
Government of the Republic of Korea, 
the Committee for the Implementation of 
Textile Agreements may later establish 
a limit for the entry and withdrawal 
from warehouse for consumption of 
textile products in Categories 605-0 and 
611, produced or manufactured in Korea 
and exported in the United States during 
the twelve-month period which began 
on January 1,1985 and extends through 
December 31.1985. 

Anyone wishing to comment or 
provide data or information regarding 
the treatment of these categories from 
Korea under the bilateral agreement, or 
on any other aspect thereof, or to 
comment on domestic production or 
availability of textile products included 
in these categories, is invited to submit 
such comments or information in ten 
copies to Mr. Walter C Lenahan. 
Chairman, Committee for the 
Implementation of Textile Agreements, 
International Trade Administration. U S. 
Department of Commerce. Washington 
D.C. 20230. Because the exact timing of 
the consultations is not yet certain. 
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comments should be submitted 
promptly. Comments or information 
submitted in response to this notice will 
be available for public inspection in the 
Office of Textiles and Apparel. Room 
3100. U.S. Department of Commerce. 

14th and Constitution Avenue. NW„ 
Washington. D.C., and may be obtained 
upon written request. 

Further comment may be invited 
regarding particular comments or 
information received from the public 
which the Committee for the 
Implementation of Textile Agreements 
considers appropriate for further 
consideration. 

The solicitation of comments 
regarding any aspect of the agreement 
or the implementation thereof is not a 
waiver in any respect of the exemption 
contained in 5 U.S.C. 553(a)(1) relating 
to matters which constitute "a foreign 
affairs function of the United States/’ 
Walter C. Lena ha n. 

Chairman. Committee for the Implementation 
of Tv xtite Agreements. 

(FR Doc. 85-13722 Filed 5-5-85: 8.45 am| 
auiNO COOC 3410-08-M 


Import Restraint Limits for Certain 
Cotton, Wool, and Man-Made Fiber 
Textile Product Produced or 
Manufactured in Malaysia 

June 4. 1985. 

The Chairman of the Committee for 
the Implementation of Textile 
Agreements (CITA), under the authority 
contained in E.0.11651 of March 3.1952. 
as amended, has issued the directive 
published below to the Commissioner of 
Customs to be effective on June 10,1985. 
For further information contact Jane 
Corwin, International Trade Specialist, 
Office of Textiles and Apparel, U.S. 
Department of Commerce, (202) 377- 
4212. 

H'K.kground 

The Governments of the United States 
and Malaysia have exchanged notes 
extending their Bilateral Cotton, Wool, 
and Man-Made Fiber Textile Agreement 
of December 5.1980 and February 27. 
1981 for six months beginning on 
lanuary 1.1985 and extending through 
|uiu? 30,1985. The agreement, as 
amended and extended, provides 
specifics limits for Categories 331, 333/ 
334/335, 341. 345, 338/339. 340. 347/348. 
443/446, 604 and 638/639. among others, 
spurted during the six-month period 
fchich began on January 1,1985 and 
extends through June 30.1985. The 
agreement, as extended, also contains a 
consultation mechanism for categories 
not subject to specific limits and for 
which levels may be established during 


the agreement period. The letter 
published below establishes the six- 
month limits for the foregoing 
categories. The limits have not been 
adjusted to account for any imports 
exported after December 31,1984. As 
the data become available, such charges 
will be mude. 

A description of the textile categories 
in terms of T.S.U.S. A. numbers was 
published in the Federal Register on 
December 13.1982 (47 FR 55709), as 
amended on April 7.1983 (48 FR 15175). 
May 3,1983 (48 FR 19924), December 14. 
1983 (48 FR 55607). December 30.1983 
(48 FR 57584). April 4.1984 (49 FR 
13397), June 28,1984 (49 FR 26622), July 
16.1984 (49 FR 28754). November 9.1984 
(49 FR 44782). and in Statistical 
Headnote 5, Schedule 3 of the Tariff 
Schedules of the United States 
Annotated (1985). 

This letter and the actions taken 
pursuant to it are not designed to 
implement all of the provisions of the 
bilateral agrceemnt, but are designed to 
assist only in the implementation of 
certain of its provisions. 

Walter C. Lenahan. 

Chairman. Committee for the Implementation 
of Textile Agreements. 

June 4.1955. 

Committee for the Implementation of Textile 
Agreements 

Commissioner of Customs. 

Department of the Treasury. 

Washington. D C. 

Dear Mr. Commissioner Under the terms of 
section 204 of the Agricultural Act of 1956. as 
amended (7 U.S.C. 1854). and the 
Arrangement Regarding International Trade 
in Textiles done at Geneva on December 20. 
1973. as extended on December 15.1977 and 
December 22.1981: pursuant to the Bilateral 
Cotton. Wool and Man-Made Fiber Textile 
Agreement of December 5.1980 and February 
27,1961. as extended, between the 
Governments of the United States and 
Malaysia: and in accordance with the 
provisions of Executive Order 11651 of March 
3.1972, as amended, you are directed to 
prohibit effective on June 10.1955, entry into 
the United States for consumption and 
withdrawal from warehouse for consumption 
of cotton, wool and man-made fiber textile 
products in the following categories, 
produced or manufactured in Malaysia and 
exported during the six-month period which 
began on January 1.1955 and extends through 
June 30,1955. In excess of the indicated 
restraint limits: 


Category 


331 

333/334/335 


338/33® 

340 


306.040 down pm 

40.115 doxtm Of ihefi no! mor* than 20.058 
doxon than tw « Cot 333 no* mo* than 
20.056 down than t* n Cat 334 and no* 
mo* than 20,050 doran ihaO ho Cal 335 
234.512 down o* men not mo* than 
03.016 oozan thill da <n Cal 3» 

163.475 dozen 


Ca tegory | 6-rwo r asfta nt tens « _ 

341 1 115.707 dozen 

345 33 460 down 

347/340 | 02 400 dozen of which not more than 40,310 
dozen ihafl de in Cat 348 
445/440 1 12.656 dozen 

604 . 662.000 pound* 

630/630 j 06.636 dozen 

* The feme* have not been eddied to account lor any 
mporti exported after December 31, 1904 

In carrying out this directive, entries of 
cotton, wool, and man-made fiber textiles 
and textile products in the foregoing 
categories, except Categories 341, 345, and 
538/539, produced or manufactured in 
Malaysia, which have been exported to the 
United States during the period which began 
on January 1.19B4 and extended through 
December 31,1954. (in the case of Category* 
341, exported to the United States during the 
period which begun on April 27,1954 and 
extended through December 31.1984; in the 
case of Category 345. exported to the United 
States during the period which began on 
February 29,1954 and extended through 
December 31,1984; and in the case of 
Category 638/639, exported to the United 
States during the period which began on 
January' 1,1954 and extended through 
December 31,1964). shall, to the extent of any 
unfilled balances, be charged against the 
restraint limits established for such goods 
during those periods. In the event the limits 
so established have been exhausted by 
previous entries, such goods shall be subject 
to the limits set forth In this letter. Textile 
products in Categories 341, 345, and 538/639 
which have been exported prior to the first 
day of the restraint periods noted shall not be 
subject to this directive. 

The limits set forth above are subject to 
adjustment in the future according to the 
provisions of the bilateral agreement of 
December fl. I960 and February 27,1981. as 
extended, between the Governments of the 
United States and Malaysia which provide, in 
part, that: (1) Specific limits or sublimits may¬ 
be exceeded by not more than five percent, if 
a corresponding reduction is made in one or 
more other specific limits In the same group 
during the same agreement year (2) specific 
limits may be adjusted for carryover and (3) 
administrative arrangements or adjustments 
may be made to resolve problems arising in 
the implementation of the agreement. Any 
appropriate adjustments under the provisions 
of the bilateral agreement, referred to above, 
will be made to you by letter, 

A description of the textile categories in 
terms of T.S.U.SA. numbers was published in 
the Federal Register on December 13.1982 (47 
FR 55709), as amended on April 7.1983 (48 FR 
15175), May 3.1953 (48 FR 19924). December 
14.1983 (48 FR 55607). December 30.1983 (48 
FR 57554). April 4.1984 (49 FR 13397). June 28 
1954 (49 FR 28622). July 18.1904 (49 FR 28754). 
November 9.1954 (49 FR 44752). and in 
Statistical Headnote 5. Schedule 3 of the 
Tariff Schedules of the United States 
Annotated (1985). 

In carrying out the above directions, the 
Commissioner of Customs should construe 
entry into the United States for consumption 
to include entry for consumption into the 
Commonwealth of Puerto Rico. 
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The Commille* for the Implementation of 
Textile Agree menu ha« determined that 
these actions fall within the foreign affairs 
exception to the rulemaking provisions of 5 
U.S.C S53 

Sincerely* 

Walter C. Lenahan, 

Chairman, Committee for the implementation 
of Textile Agreements. 

|FR Doc 85-13734 Filed 6-6-85; 8:45 am) 

fULUKG coot J510-OR-M 


COMMITTEE FOR PURCHASE FROM 
THE BLIND AND OTHER SEVERELY 
HANDICAPPED 

Procurement List 1985; Additions 

agency: Committee for Purchase from 
the Blind and Other Severely 
Handicapped. 

action: Additions to Procurement List. 

summary: This action adds to 
Procurement List 1985 a commodity and 
a service to be provided by workshops 
for the blind and other severely 
handicapped. 

EFFECTIVE DATE: June 7.1985. 
aooress: Committee for Purchase from 
the Blind and Other Severely 
Handicapped. Crystal Square 5, Suite 
1107.1755 Jefferson Davis Highway. 
Arlington, Viriginia 22202. 

FOR FURTHER INFORMATION CONTACT: 
C,W, Fletcher. (703) 557-1145. 
SUPPLEMENTARY INFORMATION: On 
February 1 and February 15.1985, the 
Committee for Purchase from the Blind 
and Other Severely Handicapped 
published notices (50 FR 4726 and 50 FR 
6375) of proposed additions to 
Procurement List 1905. October 19.1984 
(49 FR 41195). 

Additions 

After consideration of the relevant 
matter presented, the Committee has 
determined that the commodity and 
service listed below arc suitable for 
procurement by the Federal Government 
under 41 U.S.C 4<M8c, 85 StaL 77 and 
41 CFR 51-2.0. 

I certify that the following actions will 
not have a significant impact on a 
substantial number of small entities. The 
major factors considered were: 

a. The actions will not result in any 
additional reporting, recordkeeping or 
other compliance requirements. 

b. The actions will not have a serious 
economic impact on any contractors for 
the commodity and service listed. 

c. The actions will result in 
authorizing small entities to produce the 
commodity and provide the service 
procured by the Government. 


Accordingly, the following commodity 
and service are hereby added to 
Procurement List 1985: 

Commodity 

Holder. CordLabcl: 9905-00-466-03.14 

Service 

Cojnmix*ury Shelf Stocking and Custodial. 

Elmendorf Au* Force Base, Alaska 
C W Flatcher. 

Executive Director. 

|FR Doc. 85-13740 Filed 0-4-85; 845 am) 

WLLINQ COOE M30-U H 


Procurement List 1985; Proposed 
Additions and Deletion 

agency: Committee for Purchase from 
the Blind and Other Severely 
Handicapped. 

action: Proposed Additions and 
Deletion to Procurement List. 

summary: The Committee has received 
proposals to add to and delete from 
Procurement List 1985 commodities to be 
produced by and services to be provided 
by workshops for the blind and other 
severely handicapped. 
date: Comments must be received on or 
before: July 10.1985. 
aooress: Committee for Purchase from 
the Blind and Other Serverely 
Handicapped. Crystal Square 5, Suite 
1107,1755 Jefferson Davis Highway, 
Arlington. Virginia 22202. 

FOR further information contact: 
C.W. Fletcher, (703) 557-1145. 
supplementary information: This 
notice is published pursuant to 41 U.S.C. 
47(a)(2). 85 Stat. 77 and 41 CFR 51-20. 

Its purpose is to provide interested 
persons an opportunity to submit 
comments oo the possible impact of the 
proposed actions. 

Additions 

If the Committee approves the 
proposed additions, all entities of the 
Federal Government will be required to 
procure the commodities and services 
listed below from workshops for the 
blind or other severely handicapped. 

It is proposed to add the following 
commodities and services to 
Procurement List 1985, October 19.1984 
(49 FR 41195): 

Commodities 

Bell. Aircraft Safety: 1660-00-407-5335 
Fitting Kit: 473O-n0-47(MJ625 
Stay. Fence 5860-00-943-9927. 5660-00-904- 
8023. 5660-00-607-0286. 5660-00-807-0287 
Towel, Paper: 7920-00-823-9772 
(Requiremenu for CSA National Capital 
Region (NCR) only) 

Wood Container 8115-13-699-7220,16" x 16" 
x 12": 8115-U-599-7320.19" x 19 x 24 : 


8115-13-599-783). 43" x 38" x 18": 8115-LL 
599-8020. 43" x 38" X 37"; 8115-U-»#Mn;n 
43 x 39*’ x 54"; 8115-U-899-7920. 57" x AT 
X 187; dl 15-Li-465-0Q20, 48" X 38" x 30 
8115-43-465-1020. 50" x 26" x 26": 8115-JJ. 
406-4128 60" x 40 x 4iT; 

(Requirements far Robbins Air Force Baa# , 
Georgia only) 

Services 

Commissary Shelf Stocking and Custodial 
Altus Air Force Base. Oklahoma 
Janitorlal/Custodiat. Army Materials and 
Mechanics Research Center. Buildings 36. 
37, 39. 43. 97.131. 292, 311. 312, 313 only 
Watertown. Massachusetts 
Janitorial/Custodial, National Institute for 
Occupational Safety A Health. 5555 Rid^ 
Avenue. Cincinnati, Ohio 
Janitorial/Custodial. Building 1293. Hill Air 
Force Base. Utah 

Deletions 

It is proposed to delete the following 
commodity from Procurement List 1985, 
October 19.1984 (49 FR 41195): 

Bag. Lunch 8105-00-664-3715 
C W. Fletcher, 

Executiv e Director. 

[FR Doc. 85-13741 Filed 6-6-65: 845 am| 
billing cooc tro-tt-M 


DEPARTMENT OF DEFENSE 

Department of the Army 

Army Advisory Panel on ROTC Affairs; 
Open Meeting 

In accordance with section 10(a)(2) of 
the Federal Advisory Committee Act 
(Pub. L 92-463). announcement is made 
of the following panel meeting: 

Name of panel: Army Advisory Panel on 
ROTC Affairs. 

Date of meeting: July 9-11,1985. 

Place: Fort Bragg. North Carolina. 

Time: 0900-1600. July 9.1965.0000-1600. 
|uly 10.1965,0900-1200. July 11.1965. 

Proposed agenda: The meeting will 
consist of briefings, discussion periods 
and visits to training sites of the ROTC 
Advanced Camp and Fort Bragg. The 
meeting is open to the public. Any 
interested person may appear before or 
file a statement with the Panel at the 
lime and ip the manner permitted by the 
Panel. First day of the meeting will 
consist of administrative matters to 
include introduction and swearing-in of 
new members and briefing on the 
standards of conduct required of 
members. A briefing is scheduled during 
the morning of July 9 on the Nursing and 
ROTC Curricula Study. Purpose of this 
study is to examine and compare 
general nursing curriculum with ROTC 
course curriculum in an effort to 
eliminate redundancies. Afternoon of 
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|uly 9 will be devoted to a visit to the 
ROTC Advanced Camp to observe 
training of ROTC cadets. Major business 
of the Panel will be transacted on July 
10 There will be a briefing on the Army 
Academic Discipline Requirements. i.e»* 
how many engineers, scientists, 
business or liberal arts commissionees 
the Army must have to meet its needs. 
Additionally, there will be a briefing on 
Viability Issues, l.e.. factors 
demonstrating the success or failure of 
the ROTC detachments and adjustments 
made to the system to encourage 
success. The Panel will be updated on 
the status of recommendations 
stemming from previous meetings. 

During the final General Session, new 
Panel recommendations will be 
developed, a Chairman for 1985 will be 
elected, and initial plans made for the 
Autumn meeting of the Panel. Morning 
of July 11 will be devoted to visits to 
training sites at the ROTC Advanced 
Camp and Fort Bragg. 

}ohn P. Priltaman. 

Mojor General, GS. Deputy Chief of Staff for 

ROTC. 

[FR Doc. 85-13788 Filed 8-8-85; 8:45 amj 

PlLIMO COOC 3710-06-M 


Defense Logistics Agency 

% 

Membership of the Defense Logistics 
Agency (DLA) Performance Review 

Board 

agency: Defense Logistics Agency. 

DOD. 

action: Notice of Membership of the 
Defense Logistics Agency Performance 
Review Board. 


summary: This notice announces the 
appointment of the members of the 
Performance Review Board (PRB) of the 
Defense Logistics Agency. The 
publication of PRB membership is 
required by 5 U.S.C. 4314(c)(4). 

The Performance Review Board 
provides fair and impartial review of 
Senior Executive Serv ice performance 
appraisals and makes recommendations 
regarding performance and performance 
awards to the Director, Defense 
Logistics Agency, 
effective date: June 5.1985. 

FOR FURTHER INFORMATION CONTACT: 

Mr. Herbert W. Johnson. Employee % 
Development Specialist, Workforce 
Effectiveness Division. Defense Logistics 
Agency. Department of Defense. 

Cameron Station. Alexandria. Virginia 
22304-6100 (202) 274-6049 or 274-6035. 
supplementary information: In 
accordance with 5 U.S.C. 4314(c)(4). the 


following are names of the executives 
who have been appointed to serve as 
members of the Performance Review 
Board. Each will serve a one-year 
renewable term effective upon 
publication of this notice. 

Mr. W f illiam J. Cassell 
Mr. Thomas J. Knapp 
Mr. Raymond W. Dellas 
Anthony W. Hudson. 

Staff Director. Civilian Personnel. 

|FR Doc. 85-13695 Filed 8-8-85: 8:45 am| 

BILLING COOC 3620-01-M 


DEPARTMENT OF EDUCATION 

Office of Management 

Federal Education Data Acquisition 
Council 

agency: Department of Education. 
action: Notice of data acquisition 
activities approved prior to February 15. 
1985. 

summary: Under section 400A of the 
General Education Provisions Act (the 
Act), the Secretary publishes education- 
related data acquisition activities 
approved before February 15,1985 that 
Federal agencies will use to collect data 
during school year 1985-86. 

FOR FURTHER INFORMATION CONTACT: 
Mrs. Margaret B. Webster, Division of 
Education Information Management. 
Room 4074, Switzer Building. 400 
Maryland Avenue. SW. Washington. 
D.C. 20202. Telephone: (202) 426-7304. 
SUPPLEMENTARY INFORMATION: Under 
section 400A of the General Education 
Provisions Act. the Secretary of 
Education is responsible for reviewing 
and coordinating the collection of 
information and data acquisition 
activities of Federal Agencies—. 

(a) Whenever the repondents are 
primarily educational agencies or 
institutions; or 

(b) Whenever the purpose of the 
activities is to request information 
needed for the management of. or the 
formulation of, policy related to Federal 
education programs or research or 
evaluation studies related to the 
implementation of Federal education 
programs. 

Under section 400A the Secretary also 
publicly announces the data acquisition 
activities that were approved prior to 
February 15,1985. These data 
acquisition activities are considered 
information collection requests under 
the Paperwork Reduction Act of 1980. 
The title of each information collection 
request approved before February 15. 
1985 is published in this document with 
the Office of Management and Budget 


approval number for the request. These 
information collection requests are 
approved for use during school year 


1985-86. 

Dated: )unc 4.1985. 

William J. Bennett. 

Secretary of Education . 

OM8 

control No 

Title of nformebon co*ec*on 


U S International Development 

Cooperation Agency 

(MI2-0522 

ModoncaBy b*eck coaegee and university*— 
Individual proNe 

Department of Apiculture 

Office of Grants end Program Systems 

0525-0001 

0525-0002 

rtrtaa*r^ orvu aoobcasoo u 

Financial report. MorrA-Netson funds for food 
end agncuffasal higher education 

Food and Nutrition Service 

0564.0005 

0564-0006 

0564-0012 

0664-0026 

0564-0046 

0584-0062 

0564-0067 

0564-0262 

0564-0319 

0564 0335 

7 CFR Part 215—Speaal mA program lor 
chAdren reportng 

7 CFR Part 210—Kabonaf School Umch Pro 

gram 

7 CFR Part 220—School Breakfast Program 
j 7 CFR Part ?45—Oefarnvrvng etpttkfy for Nee 
and reduced price meets and troe m* in 
schools—Raportng 

Cash m lev of donated loods 

NiAnfcon Education and Trammg Program regu¬ 
lations (7 CFR 227) (reporting) 

7 CFR Pvt 235-State admm$tra»ve e* 

pentee—reporting 

Nutneon Education and Traong Program rogu- 
kabona (7 CFR-227) (recordkeeping! 

7 CFR Part 235-Stele adrrevslrssve expenses 
recordkeepmg 

7 CFR Part 230—Food Service Equpment As- 
Mtancs Progrem-Recordkeeping 


Department of Commerce 

Bureau of the Cantus 

0607-0 

0607-0459 

Survey of local government finance* (schoof 

•yitem) 

School enrollment report 

Department of Commerce 

Nabcnv Oceanic and Atmospheric Admra&abon 

0646-0019 

0646-0034 

0646-0147 

Sea granf project summary 

Saa gram budget 

Apptcatton tor deagnsnon ae a saa grant oof- 
lege of regenaf consortia 

Department of Defense 
department of die A* Force 

0701 -0063 
0701 0066 

0701-0090 

Ae Force Academy canddate actxnbes record 
; Ae Force Academy request of secondary 
t school transcript 
! AT ROTC preeppAcart questionnaire 

Deportment of the Army 

0702-0013 

0702-0015 

Appfaceaon tor etta&tehment of an Army senior 
reserve officers’ training corps und 
intormaaon on appkeadon tor U S Army Nurse 
Corps. 

Department of ihe Navy 

0703-0011 

0703-0012 

0703-0016 

0703-0024 

0703-0026 

0703-0026 

Acadome certification torm tor Manna Corps 
ofAcers 

: Personal n formation Quesbonnere 
indnnduai MCJROTC nstrvctor evaluaten sum¬ 
mary 

; Drug statement lor NROTC appfccafton 
Reference quesSomare Reserve officers 
trewng corps 

! NROTC Nevy-Menn# Corps echotervup app* 

| eaten 
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OM9 

oortr-J No 


Tito of «tom*io« coAachon 


;M0O058 Agpkceton lor certihcatan *or pml a jpaao n m 
programs uvte* trite IV of toe H^wr Educe 
honAdd 1965. M Amend 

1 M«: 0065 , Awricaten lor the Educator* Opportunity 


iim .'Odd Appicaten tor tarwgn tarp^ and area uud 
1 M 

i$4i oof3 | Fncat operation* reports apphcaion to pantos 


(jram 

iMO 0077 Student contv-nehan report tor g u a ran tee d Stu¬ 
dent loan program Pot l 99-379 
t4» > 0079 ; C«« report—Larder t annua) report on flwaran 
food student loan and paw* loam Hx uxk* 
gradual# student* outsfanOng 
lU'-'flM , loan transfer statement Gu a ran i—d Student 
toon Program 

tM' 0091 Naaonai *#<* loetonse) student loan aaugrv 
mant tone 

•440 0093 lenders mn^i tor toderafty Inaurad student 


tM£> 095 Appacaaon tor w v yjncr writer toe Ctritege 
i Nousng Proyarr 

tM£ 0096 , Request tor <m»iMicn*< ehgtonfy tor programs 
mdw the Higher Eduodon Act ol 1966 aa 


•MtlOOOi 

tMO-0109 

’MQ-OtOS 

IMOOIOI 


tlMO-PtlO 

taaM>m 


AptDcation lor State 9todem tnewn a va Grant 


Request for deugnation aa an *grt* c**u- 
ten. ttte HI. llghor Education Ad of 1965. aa 


OM8 

control No | 

Tme gf M formation cotecten 

1040 0636 ! 

Demgueiton cf me Psu Gram Admusstfanon 
and techrscel regnbibcms racordbeepmg re 


qiaremerrt 

1640-0537 

Student astotance general provtetons record 

keeping re<*jr*n>wrM 

1640-0596 

Guaranteed Student loan Program raconPepp 
mg reguvemenl 

1840-0540 

tostousor* payment summery f«PS) and IPS 
Batch report tor Pei Grants 

1640-0544 

State Student incentive Grant Program record 
bespmg (eQuren** 

1640-0540 

ApfAcabon tor grant* under toe Tetenf Search 
Program 

1640-0660 

Continuation appbeeten tor granife under 
Upward Bound Program 

1640-0561 

Fscri opamtene report snd appicaten to par 
b pate m the Campus-Based Student Aid 
Program# (eactorac) 

1640-0569 

Cersfcete* tone tor toe Endowment Gram 
Program 

1640-0565 

Performance report under the Mmonr» toeteu 
hone Baenoe traypyement Program (MiSPf 


Office ol Educational Research and nporiffart 

1690-0003 Satan—. lemea. and tonga bemfite of toa-iroe 
oetructot* teoulty tMU-65 and 1965-06 
1650-0095 i fall anroHmani and comph e n ce report. 1984 


ance and on death'feabtiffy 
Appscaoon (program tmounconint) tor grants 


Soonca npowtram Program 
Appfcr etion tor Federal atodam ard 


Evaluate* gf Vawng ic te te i on the Wte IV 


tfHC -3112 

'«a^3ri4 

'M* 0176 

’MU 0126 l£EF-0. •tatumern of LffP eccowfi LEEP6A 
partepants carttfcaten statement law En¬ 
forcement Eduction Program OEEP) 
tUO 0139 Papon of da*auM to—a at of December 91 
'teo-ot30 St#—y data teeetili 


Appveaten tor Stengfaang Spaoaf Needs 
and Chalenge Grant Programs 
Apphoesen tor to# trammg program tor spec* 
programs staff and teedeitep penwnnaf 
Cooporatraa Eduction Program apptcaton 


M O ’u Studannud report 

•MO -0133 

afy instead Student Loan Program 
Federal toon dansacten statement Fadtealfy 
insured Studont loan Program 
Putongnl Summers Atroed progiam appUcaton 
tor scmaiar poaton abroad 


*M0 3500 
•MO 0501 
1MO-OWJ 


18403604 

•$463609 


'MO 3600 
'Mi 0614 
•Mrvgsts 

1 MO-05J6 
•M0352f 
•MO 3530 

•M03531 

16*03535 


ten. 


I Ends program tor cooperate# aduce 


Appicaten tor toe aupptememaf haute program 
tor coopmatwe education 
Stela stodant incentive gram partarraanca 
raport and tovot! ftitm report 
Apitecaten for grafts tmoar (he g-admite and 
proteaaonai study toSoeteaps program 
Apphceten tor grams —dot toe Education tor 


t 

1B.5O-O0S3 

1650-005* 

unitr 

1650-0071 
1 §50-0066 
1650-0095 
16503502 
1650-0536 
1660-0577 

1650-0605 



Jtey 1. 1963 and June 90, t964 
Apoteation k x grants under ifte Strangtoamng 


Common corn of date (OC&I 
Fatal flnanote status at 
tor Coftego library Paaotecos Program 
Application tor grants under tea natenal d*V 


lies Of nabMtons of mghar atto 
eatery 1964 and 1905 

i oNvacianates d codagas and off 



OM0 


Tipe of miormason coftecten 


Ooparv—ntef Managm—m 


1600-0179 ; Computer ganaratad raaptem casn advanca 


1660-0505 Appheaten to» toa Secratetys Discratenary 
Program 

1660-0907 , Stodant nghts to m saa rcH . aspanmnnnal actev 
B— and tessng mtormsbon cdftectens 
16603506 Recordkeeping ragurar—m under Ifte Farttey 
i Educator* Ffcgpaa and Pmmcy Ad 
1660-0606 Information coteotton regu—merits tor ooef 
pnnetotes tor aon-peote orgemiaaona 


Offlca of BPngufW Educafcon and lArorny 


1665-0001 

1865-0002 


1665-0009 

1065-0004 


16650006 


1665-0604 


1665-0501 


Apptcation tor Naw and NonComptolng Parted 
paten to Btenguef Educston FaSo—hfp Pro¬ 
gram 

Sppteaeon tor Grants Unde* BfcnguaJ Vocaten- 
al Training end Mructor Trsntog Programs 
Applicator lor gram under banguat educat*on 
Appicaten tor conSnuaaon ^ads under trite 


Demonaorakon of Compkance mm Tarma and 
Condtoons of the Britoguel Educabon Faiom 
step Program Contract 

Appkcaton tor Grams Under Tranvton Pro¬ 
gram tor Rciugee ChS^an 


tor Traeang Programa 

National Cte anr.gh o uae tor Btenguaf EducaSon 


Putsac aemooi survey 

library Saneoas and Conasruc&on Apt (Pub L 


1650-0537 


1660-0547 Wiboabon of tea 


mveese ol postveconpary 
CVUPCP) sunray 

1650-0652 ' Appkcabon lor ptemsng end i 
fev res«a r 



1650-0555 Nstonal 

fteid last tor II 

1050-0567 *gh senoof and beyond fterd toftoanup end 

naionei tongmateal etody c4 toe dee of 
1972 Will loSoarmp teto lad 

1650 0562 Nabonei assessment of educator* progreea- 
I 1865 Young 

Ocfca of a 


1660-0501 


Program 

lender s eppAcaten tor payment of mauranca 


Appfcaipn tor eutorer of me 2 year Formgn 
Remoenoa Raqwmewm cf *te Eadtenga Ve- 

eor Program 

Aeerd (PAFA) 


CerlAcaten & protect costa tor onsaga took 


anca tor loans mads *om lar aaempt funds 
and misled tonne 

Appicatoo term lor the Endowment Gram Pro- 


OfUca of fRanrsng and Budget and Evaluates 
1$75-0006 Appfccaten tor flia Secretary's* estate# to im- 


ConeoideSon and improvement Aot 
1675-0006 teeter* tongttudr* evsfueUM Of 


1675-0607 » longtoidtf* atody of swiseriton programs tor 


Oeeed Student Ato Programs 


1675-0066 , Netenei study of tocai opersaons urn* chap¬ 
ter 1 of toe Educate# Consoteation and 
t Aa 



Qtoce oMnepoctor Gene* 

1662-0002 

Property system survey 

Envfronmerttal Profecttoo Agency 

Pesoodo* and Tosoc Subetencee 

2070-0062 

Appbceaon tor Loan/Giant wider toe Ateestos 
School Heard Abetemam Aa flf 1964 

Department of Transported©* 

U S Coast Guard 

2115-0012 

2115-0111 

Appicaten tor appotmmeni as cadet, U S 
Coax Guard 

Course approvals tor merchant marina b wrung 
schools 


Veterans Adramtotrutton 


2906-0014 

2900-0034 

2906-0057 


2900-0090 

7600-0156 


2900-0180 

2900-0709 

2900-0236 

2900-0262 

2900-0209 

2900-0952 


2000-0953 

2900-0954 


2900-0956 


2900-0996 

2900-0904 



School« 

Enrolment ce*tdceton (under ( 
or 35 ute>36 USCj 

Request tor tfpngs of program or place of 



veterans appe c a te n tor wotsteff eaowance 
Appteadon tor aducabon toart 

- - —. — ^ ^ ^ inn j^lLeelf el 

jui^niDon Qi Wfrfpng 


Aspbceboe tor Parte peten m the Veteran* 
Admnraratton Iteato P>ofesmoee t Schotemtep 


Certrhcaten of I 
CertoKteon of < 
mg to a standard oobege i 
cooperative coieies 

Vanbcaiboe of pars* * co»#sa Isacbng to a 

lor Change of pro¬ 
gram or re am after unsebsteciory 
progress or < 

statement of wages pad to is 
i of school enrollment 
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OMB 

control N<> 

Tdl® ol artomtafton cottecao* 

3900-0414 

Nondecnmetaiion on IT* bea* Off handcap m 
programs ary) aetetena n required by 96 

CFR 16 422(B) 


Commtealon o* CHS Rjpms 


3005-0019 tiemwHary md wcondvy school 

I *"«■» _ 


f quaf Employment Opportunity CommtegJon 


30460003 

3046-0009 

I Elementary secondary staff mtomaton (EEO- 
5). 

*0fw educate* stair a*yma*» fEEO-6) 


UmiaO Stales Information Agency 

3116-0011 

Update of finforma&on on Eachenga Visitor Pro* 
O' am Sponsor 

3116-0166 

eroNdant a international Vow* Eacftenge mru*- 
We Program Report 

9116-0170 

Eatftanga Viaaor Program* 

3M6-0173 

Bureau of Educate**! and Cuftutat Afters 
i Grant Application Covor Shoot 

3116-0179 

[ Unmanoy ArtAeted Program 

National Endowment for the Humenihee 

3136-0032 

R«4otenco worts gjdehnea and eppttceions 
mafruettons. 

3136-0067 

Summary report tor <nvirtue psrocoerxa 

3136-0068 

Summary report on s**Me parbcper.it 

3136-0069 

Appkafton (hsftuciione Helena* Endowment for 
*• Human** Owen of Educated Pro¬ 
grams 

3136-0060 

Gudafcnes ary) apptcexm mat*** hgh 
school human*** mcfeMes for NatoncaFy 
Nee* cottages and unrversrtie* 

3136-0062 

NEH challenge gram guriettnea and «**sfion 
nttruchona 

3136-0063 

NEH challenge grants admn*!ra*o regula¬ 
tor* 

3136-0067 

Human*** scene* and tochnctogy gudsteies 

3136-0060 

NEH performance reporting requirements fen- 
closure ?) 

3138-0077 

OMafon of state programs iMenm progress 
report tormeL 

3138-0060 

0N*y>n of State programs Criteria lor renew 
and proposal format 

3136-0061 

NEH planning and assessment atudws program 
gram appAcefton rewow process 

3136-0090 

Guriaftnea and appScaSon form tpr drector* n 
swnmar seminars lor cottage teachers 

3138-0095 

G»edattnea ary) appAcaaon forma for daedors ai 
lh° aummer seminars for secondary school 
teachers program 

3136-0096 

App*caeomor pamapems *> NEH aummer ter*, 
•tera Hx college teecher* 

3136-009? 

Appttcatton for parsetpents m awmmar aensnart 
tor secondary school teachers 

31364)100 

NEM ptenrsng and aaeesamant etudtee program 
grant appfccafeon me» process 

3136-0101 

NEH ttnanctef sfafua report 

31360103 

Nondsammabon on tie base of hendc^ at 
fedcratty estate* programa and actenoes 

3136-0108 

QiteteSnea and appecetoon tor faculty graduate 
stedy program tor hwtorvelty btecfc ootegee 
and uwtraMa 


Mabonarf 5Unc« Founded** 


MH/m ectoeanon suvstieef iurv«v pen* 

Survey Of KWIMc and engmeenng 14^ 
«nd cottager Facai v«w 
1964 1866 •"£> 1965 

Survey of Ndtid doctorates n United States 
Conasrvatton of Amarcac arvna* a.-yj piwa 
Hatonal Scwc* Foundation am award* 
Sorvoy of grattette aoanc* students and pos* 
toctoraiea, tall 1952 and la* 1 961 
National survey of acaoe^c rttaar^ mate*. 

*ter*a and ms^umenteuon needs 
Jkavay of scientific and engineering personnel 
«"ptoy«d at unwersrbes and cofegea. Jem* 
•nr 1964. 1965. 1966 
3I45-00M Patents 

3145-0067 CompSsnce information unde* 45 CFR part 611 


OMB 

control No 

rm» of ntormason ootteebon 

3145-6000 

Si^ey of ecadomfc RAD faeftftea tor abenoa. 
•ngrwermg and medicaw 

|KR Doc 85-13700 Filed 8:45 am] 


KLUMO COOC 4000-01-41 


DEPARTMENT OF ENERGY 

National Petroleum Council, Refinery 
Capability Task Group; Meeting 

Notice is hereby given that the 
Refinery Capability Task Group will 
meet in June 1985. The National 
Petroleum Council was established to 
provide advice, information, and 
recommendations to the Secretary of 
Energy on matters relating to oil and 
natural gas or the oil and natural gas 
industries. The Refinery Capability Task 
Croup will address previous Council 
refining studies and evaluate future 
refinery operations and their impact on 
petroleum markets. Its analysis and 
findings will be based on information 
and data to be gathered by the various 
task groups. 

The Refinery Capability Task Group 
will hold its seventhy meeting on 
Thursday. June 27,1985. starting at 9:00 
a.m.. in the Board Room of the Mark 
Hopkins Intercontinental Hotel. One 
Nobhill. San Francisco, California. 

The tentative agenda for the Refinery 
Capability Task Group meeting follows: 

1. Opening remarks by Chairman and 
Government Cochairman. 

2. Review the work of the Task Group. 

3. Discuss any other matters pertinent 
to the overall assignment from the 
Secretary of Energy. 

The meeting is open to the public. The 
Chairman of the Refinery Capability 
Task Group is empowered to conduct 
the meeting in a fashion that will, in his 
Judgment, facilitate the orderly conduct 
of business. Any member of the public 
who wishes to file a written statement 
with the Refinery Capability Task Group 
will be permitted to do so, either before 
or after the meeting. Members of the 
public who wish to make oral 
statements should Inform Mrs. Carolyn 
Kiym. Office of Fossil Energy. 

Department of Energy (DOE). 301/353- 
2709, prior to the meeting and 
reasonable provision will be made for 
their appearance on the agenda. 

Summary minutes of the meeting will 
be available for public review at the 
Freedom of Information Public Reading 
Room. Room IE-190. DOE Fonresta! 
Building. 1000 Independence Avenue. 


9145-0000 

3145-0015 


3145-0019 

3145-0094 

3145-0095 

3145-0062 

3145-0067 

3145-0074 


SW.. Washington. DC. between the 
hours of 9:00 a.m. and 4:00 p.m., Monday 
through Friday, except Federal holidays. 

Issued at Washington. DC. on May 29 1385 
William A. Vaughan, 

Assistant Secretary Fossil Energy. 

|FR Doc. 85-13774 Filed 6-8-85: 8 45 am) 

mLUHQ COOC 9450-0 Y-M 


Economic Regulatory Administration 

(Docket No. ERA-FC-85-01; OFP Case 
Number 55118-9270-01-12) 

Acceptance of Petition for Exemption 
by General Electric Company; 
Availability of Certification 

agency: Economic Regulatory 
Administration. Department of Energy 

action: Notice of Acceptance of Petition 
for Exemption by General Electric 
Company and Availability of 
Certification. 


summary: On March 25.1985. General 
Electric Company (GE) filed a petition 
with the Economic Regulatory 
Administration (ERA) of the Department 
of Energy (DOE) seeking a permanent 
site limitation exemption for a proposed 
major fuel burning installation (MFBI) to 
be located in Fitchburg. Massachusetts, 
from the prohibitions of the Powerplanl 
and Industrial Fuel Use Act of 1978 (42 
U.S.C 8301 et seg.) (FUA or the Act) 
Title II of FUA prohibits the use of 
petroleum and natural gas as a primary 
energy source in certain new MFBIs 
Final rules setting forth criteria and 
procedures for petitioning for 
exemptions from the prohibitions of 
Title 11 of FUA are published in the 
Federal Register at 48 FR 59872 
(December 7.1981). The site limitation 
exemption criteria is contained in 10 
CFR 503.33 of the final rules. 

GE requests a permanent site 
limitation exemption in order to bum 
natural gas or No. 6 low sulphur fuel nil 
in a Hitachi Zosen boiler to be opera led 
at CE’s engineering and manufacturing 
facility located in the town of Fitchburg. 
Worcester County, Massachusetts. A 
review of the petition is provided in the 
SUPPLEMENTARY INFORMATION section 
below. 

As provided for in section 701 (c) and 
(d) of FUA and 10 CFR 501.31(a) and 
501.33(a). interested persons are invited 
to submit written comments in regard to 
this petition and any interested person 
may submit a written request that ERA 
convene a public hearing. 

The public file containing the petition 
as well as other documents and 
supporting materials on this proceeding 
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* available at the Department of Energy 
Fretdom of Informatin Reading Room. 

1 D 00 Independence Avenue. S.W.. Room 
IE-190, Washington. D.C. 20585. 

Monday through Friday. 9:00 a.m. to 4:00 
p.m ERA will issue a final order 
panting or denying the petition for 
exemption from thf prohibitions of the 
Act within six months after the end of 
the period of public comment and 
bearing, unless ERA extends such 
period. Notice of any such extension, 
together with a statement of reasons 
therefor, would be published in the 
Federal Register. 

dates: Written comments or a request 
for public hearing on the acceptance of 
CE s petition for exemption are due on 
or before July 22,1985. 
addresses: Fifteen copies of written 
comments or a request for a public 
bearing shall be submitted to: Office of 
Fuels Programs. Coal & Electricity 
Division, Case Control Unit. Room CA¬ 
WS. Forrestal Building. 1000 
Independence Avenue, SW. 

Washington. D.C. 20585. 

Docket Number ERA-FC-85-011 
should be printed on the outside of the 
envelope and on the document 
contained therein. 

FOR FURTHER INFORMATION CONTACT: 

Frank Duchaine, Office of Fuels 
Programs, Economic Regulatory 
Administration, 1000 Independence 
Avenue, SW.. Room GA-045, 
Washington, D.C. 20585. Phone (202) 
->2-8233 

Steven E. Ferguson, Office of the 
General Counsel, Department of 
Energy. Forrestal Building. Room BA- 
113. 1000 Independence Avenue, SW„ 
W ashington. D.C. 20585. Phone (202) 
252-6947. 

supplementary information: The 

General Electric Plant at Fitchburg is an 
engineering and manufacturing facility 
for mechanical drive turbines and 
compressors. 

The facility is located in the town of 
Fitchburg, Worchester County. 
Massachusetts, the plant is bounded on 
the north by the city of Fitchburg, on the 
east, south and west by the Nashua 
River. The southern boundary of the 
plant is adjacent to railroad lines of 
ConralL 

The main products of the plant are 
mechanical drive turbines and 
compressors. A large function in the 
production of these items is the final test 
of the turbine generator sets or 
compressor. These tests are required 
prior to delivery of the items to a 
customer. For these tests a source of 
Hearn is needed. Steam is currently 
applied to the plant testing facility by 


gas/oil fired boilers. Plant heating is by 
steam, supplied by a gas/oil fired boiler. 

CE has certified that due to the 
specific physical limitations enumerated 
below, the criteria for a permanent 
exemption provided for in 10 CFR 
503.33(a) are satisfied. Included in the 
petition is a description of the physical 
limitations of the plant that are relevant 
to the location and operation of the new 
facility. Evidence of the limited space at 
and around the site for the planned new 
boiler were furnished. 

The proposed plant upgrade would 
install an Hitachi Zosen HC type boiler 
with a rated output of 100,000 lb/hr 
steam at 850 psig/950 *F. This would 
become the primary boiler with an 
existing Erie City Boiler as back up. The 
existing Combustion Engineering boiler 
would be retired. The additional 
generating capacity at 850 pisg 950 *F. 
based on long range needs, would be 
deferred until the Hitachi Zosen boiler is 
installed and total department 
implementation costs are determined. 

The physical limitations addressed by 
the petitioner are, coal Bred boiler along 
with handling equipment, ash removal 
equipment and a coal pile must be 
located in the vicinity of the 
powerhouse. Coal Bred boilers are 
larger than oil/gas Bred boilers. Space 
in the boiler house is very limited. The 
oil/gas Bred. Hitachi Zosen boiler, fits 
snugly between all existing piping and 
building supports. A coal Bred boiler of 
the same capacity would be much taller 
and could not be fully enclosed by the 
building. Additional area would also be 
required to stockpile coal. 

GE Certified That 

1. The site limitation criteria 
contained in 10 CFR 503.33(a) are 
satisfied by the boiler for which 
exemption is sought and the plant where 
it will be installed: 

2. The mixtures use criteria set forth 
in 10 CFR 503.9(a) are satisBed by the 
boiler for which exemption is sought 
and the plant where it will be installed. 

in processing this exemption request. 
ERA will comply with the requirements 
of the National Environmental Policy 
Act of 1969 (NEPA); the Council on 
Environmental Quality’s implementing 
regulations. 40 CFR Part 1500 et seq.; 
and DOE’s guidelines implementing 
those regulations, published at 45 FR 
20604, March 2a 1900. NEPA compliance 
may involve the preparation of (1) an 
Environmental Impact Statement (EiS); 
(2) an Environmental Assessment: or (3) 
a memorandum to the Ble finding that 
the grant of the requested exemption 
would not be considered a major 
Federal action significantly affecting the 
quality of the environment. If an EIS is 


determined to be required, ERA will 
publish a Notice of Intent to prepare an 
EIS in the Federal Register as soon as 
practicable. No final action will be 
taken on the exemption petition until 
ERA’S NEPA compliance has been 
completed. 

Pursuant to 10 CFR 501.3, ERA hereby 
accepts CE's petition for a permanent 
site limitation exemption for the 
proposed boiler. The acceptance of the 
petition by ERA does not constitute a 
determination that CE is entitled to the 
exemption requested. That 
determination will be based on the 
entire record of this proceeding, 
including any comments received during 
the public comment period provided for 
in this notice. 

Issued in Washington. D.C. on May 2a. 

1985 

Robert L. Davies, 

Director. Coo! and Electricity Divisor. Office 
of Fuels Programs. Economic Regulatory 
Administration . 

(FR Doc. 85-13884 Filed 6-6-85; B:45 am] 

SHLIHG CODE M50-01-M 


(Docket No. ERA-FC-85-04; FC Case No. 
66017-9266-01-23) 

Acceptance of Petition for Exemption 
and Availability of Certification by 
Power Developers, Inc. 

agency: Economic Regulatory 
Administration. Department of Energy. 
action: Notice of acceptance of petition 
for exemption and availability of 
certification by Power Developers. Inc. 

summary: On February 20.. 1985, Power 
Developers. Inc. (PDI), filed a petition 
with the Economic Regulatory 
Administration (ERA) of the Department 
of Energy (DOE) for an order exempting 
its proposed facility, the Alta Project 
(Alta), a new powerpiant, from the 
prohibitions of Title II of the Powerpiant 
and Industrial Fuel Use Act of 1978 
(FUA or the Act) (42 U.S.C. 8301 et seq.]. 
Title II of FUA prohibits the use of 
petroleum and natural gas as o primary 
energy source in new powerplants and 
certain new MFBTs. The criteria and 
procedures for petitioning for 
exemptions from the prohibitions of 
Title II of FUA are found in 10 CFR Parts 
500, 50T and 503 (48 FR 59872. December 
7.1981). 

PDI is seeking a permanent exemption 
to bum natural gas and a mixture of 
refuse derived fuel (RDF) from 
municipal solid wastes (MSW) in an 
electric power production facility to be 
located near and east of Scottsdale, 
Arizona. The company has petitioned 
for a permanent exemption from the 










24024 


Federal Register / Vol. 50, No. 110 / Friday. June 7, 1985 / Notices 


prohibitions of Title 11 of FUA under 10 
CRF 503.38(d) based upon the projected 
use in the unit of a fuels mixture 
containing the alternate (RDF) fuel and 
not more than 25 percent gas as the 
primary fuel source. ERA'S decision in 
this proceeding will determine whether 
PD1 will be granted the requested 
permanent exemption. The eligibility 
and evidentiary requirements governing 
the fuels mixtures exemption are set 
forth in 10 CFR 503.3a 

ERA has determined that the petition 
appears to include sufficient evidence to 
support an ERA determination, and it is 
therefore accepted pursuant to 10 CFR 
501.3. A review of the petition is 
provided in the supplementary 
information section below. 

As provided for in sections 701 (c) and 
(d) of FUA and 10 CFR 501.31 and 
501.33. interested persons are invited to 
submit written comments in regard to 
this petition and any interested person 
may submit a written request that ERA 
convene a public hearing. 

The public file containing a copy of 
this Notice of Acceptance and 
Availability of Certification as well as 
other documents and supporting 
materials on this proceeding are 
available upon request at: Department 
of Energy. Freedom of Information 
Room, 1000 Independence Avenue, SW. 
Room IE-190, Washington. D.C. 20585. 
Monday through Friday. 9:00 a.m. to 4:00 
pm. 

ERA will issue a final order granting 
or denying the petition for exemption 
from the prohibitions of the Act within 
six months after the end of the period 
for public comment and hearing, unless 
ERA extends such period. Notice of any 
such extension, together with a 
statement of reasons, therefor, would be 
published in the Federal Register. 
dates: Written comments are due on or 
before July 22,1985. A request for a 
public hearing must be made within this 
same 45-day period. 
address: Fifteen copies of written 
comments or a request for a public 
hearing shall be submitted to: Case 
Control Unit, Office of Fuels Programs. 
Room CA-007, Forrestal Building. 1000 
Independence Avenue. SW. 

Washington. D.C. 20585. "Docket No. 
KRA-FC-85-04 should be printed on 
the outside of the envelop and the 
document contained therein. 

FOR FURTHER INFORMATION CONTACT: 
John Boyd, Office of Fuels Programs, 

Economic Regulatory Administration. 

1000 Independence Avenue, SW.. 

Room GA-045. Washington. D.C. 

20585. Telephine (202) 252-4523 
Steven E. Ferguson, Office of the 

General Counsel, Department of 


Energy. Forrestal Building. Room 6A- 

113,1000 Independence Avenue. SW.. 

Washington. D.C. 20585, Telephone 

(202) 252-6947. 

SUPPLEMENTARY INFORMATION: It is 

expected that PDFs proposed Alta 
electric power production facility near 
and east of Scottsdale, Arizona, will 
include as its principal components RDF 
fueled boilers and a steam turbine 
generating set (CT) with a heat recovery 
unit. An adjacent facility also being 
constructed by the applicant, will 
handle and classify approximately 6,000 
tons per week of MSW in order to 
produce the RDF that will be used in the 
powerplanl and to separate recoverable 
metals for sale. The RDF produced will 
provide a gross heat input to the Alta 
facility of about 360 million Btus per 
hour. Based on this level of RDF heat 
input, the natural gas input to the Alta 
facility, which will not be greater than 
25 percent of facility's total Btu input, is 
expected to be approximately 120 
million Btus per hour. Depending upon 
refinement of the final process 
calculations, it is expected that the Alta 
facility will produce approximately 39 
MW, gross. 

Section 212(d) of FUA and 10 CFR 
50&38 provide for a permanent 
exemption from the prohibitions of Title 
11 of the Act for units in which certain 
fuel mixtures containing natural gas or 
petroleum will be used as the primary 
energy source. 

In accordance with the requirements 
of 10 CFR 503.38(a) PD1 has certified to 
ERA that: 

1. It proposes to use a mixture of 
natural gas and a fuel derived from 
municipal solid wastes as a primary 
energy source. 

2. The Alta facility will use an amount 
of natural gas in its fuel mixture that 
will not exceed the minimum percentage 
of the total annual Btu heat input of the 
primary energy sources needed to 
maintain operational reliability of the 
Alta facility consistent with maintaining 
a reasonable level of fuel efficiency 

3. As required by ( 503.8 of the 
regulations, "no alternative power 
supply exists" as that term is applied to 
applicant's small power production 
facility. 

Section 503.38(d) provides an 
expedited certification alternative For 
petitioning for an exemption to permit 
the use of a mixture that will contain 
less than 2S percent of the nonaltemate 
fuels. 

In accordance with the requirements 
of 10 CFR 503.38(d). PDI has certified to 
ERA that* 

1. The amount of natural gas proposed 
to be used as a primary energy source in 


the mixture, after deduction of the 
minimum amount for unit ignition, 
startup, testing flame stabilization, and 
control, will not exceed 25 percent of the 
total annual Btu heat input to the Alti 
facility. 

2. PDI will secure aU applicable 
environmental permit! and approvals 
prior to operating the Alta facility. 

The latter certification is required 
under 10 CFR 503.13(b)(1). In further 
compliance with that section. PDI 
submitted, certified as accurate, the 
information required by the 
environmental checklist in section 
503.13(b)(2). 

On February 23,1982, DOE publish* d 
in the Federal Register (47 FR 7976) a 
notice of the amendment to its 
guidelines for compliance with the 
National Environmental Policy Act 
(NEPA). Pursuant to the amended 
guidelines, the grant or denial of FUA 
permanent exemptions, including the 
permanent exemption for new electrir 
powerplants using certain fuel use 
mixtures containing natural gas or 
petroleum, is among the classes of 
actions that DOE has categorically 
excluded from the requirement to 
prepare an Environmental impact 
Statement or an Environmental 
Assessment pursuant to NEPA 
(categorical exclusion). 

This classification raises a rebuttable 
presumption that the grant or denial of 
the exemption will not significantly 
effect the quality of the human 
environment. PDI Alta has certified that 
it will secure all applicable permits and 
approvals prior to commencement of 
operation of the new unit under 
exemption. DOE's Office of 
Environment, in consultation with the 
Office of the General Counsel, will 
review the completed environmental 
checklist submitted by PDI Alta 
pursuant to 10 CFR 503.13, together with 
other relevant information. Unless it 
appears during the proceeding on PDFs 
Alta exemption that the grant or deni.il 
will significantly affect the quality of (he 
human environment, it is expected that 
no additional environmental review will 
be required. 

As provided in 10 CFR 501.3(b)(4). 
acceptance of this petition by ERA does 
not constitute a determination that 
except for the petitioners. PDI Alta is 
entitled to the exemption requested 
That determination will be based on the 
entire record of these proceedings, 
including any comments received during 
the public comment period provided for 
in this notice. 
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Usued in Washington. D.C. on May 28, 

1965 

Robert L Davies. 

Director. Coal and Electricity Division. Office 
of Fuels Programs . Economic Regulatory 

Commission. 

|KR Doc. 85-13683 Filed 6-6-85. 8:45 am) 

SUING BODE 6450-01-M 

Office of Energy Research 

Special Research Grants Program; 
Program Notice 85-T 

agency: Office of Energy Research. 

Energy. 

action: Notice Inviting Grant 
Applications. 

summary: The Office of Energy 
Research of the Department of Energy 
hereby announces its interest in 
receiving applications for Special 
Research Grants supporting the Toroidal 
Support Experimental Program. The 
Catalog of Federal Domestic Assistance 
number is 81.049. Information about 
submission of applications, eligibility, 
limitations, evaluation and selection 
proc esses, and other policies and 
procedures may be found in the Federal 
Register at 10 CFR Part 605 (50 FR 14856. 
April 15.1985). 

dates: Selection will be made in early 
FY 86; therefore, submission of an 
application prior to September 1,1985. is 

encouraged. 

addresses: Applications should be 
fonvarded to: U.S. Department of 
Energy. Division of Acquisition and 
Assistance Management. Office of 
Energy Research. Room G-226, 
Washington. D.C. 20545; Program Notice 
85-1. 

*0R FURTHER INFORMATION CONTACT. 

Dr Charles R. Finfgeld, U.S. Department 
of Energy, Office of Fusion Energy, ER- 
542, Washington. D.C. 20545. (301) 353- 

3421. 

supplementary information: The 

objective of this Toroidal Support 
Experimental Program Initiative is to 
tost concepts for the improvement of the 
Tokamak or similar toroidal approaches 
as plasma confinement devices for 
reactor applications.. In order to assist 
DOE in carrying out the Program, 
applicants should propose a project that 
includes; Steady state operation, small 
size, improved heating efficiency, 
improved confinement (particularly 
during heating), increased beta, 
elimination or control or disruptions, or 
reduction of magnetic field 
requirements. New ideas that are 
innovative and creative, and are 
suitable for exploration and verification 
rn small scale experiments, are 


especially desirable. A limited number 
of awards will be funded from an 
anticipated $2,000,000 that is expected to 
be available in FY 86. DOE reserves the 
right to support or not support any or all 
applications in whole or in part. 
Application kits and copies of 10 CFR 
Part 605 arc available from the U.S, 
Department of Energy. Division of 
Acquisition and Assistance 
Management (see above for address). 
Instructions for the preparation of the 
application are included in the kit. 

issued in Washington. D C., on )une 3.1985 
tr« M. Adler, 

Deputy Director for Management. Office of 
Energy Research. 

|FR Doc, 83-13769 Filed 6-8-85; 8:45 am| 

BILLING COOC 6450-01-41 


Federal Energy Regulatory 
Commission 

[Docket No. TA85-10-20-000, 0011 

Algonquin Gas Transmission Co.; 
Proposed Changes In FERC Gas Tariff 

May 31.1985. 

Take notice that Algonquin Gas 
Transmission Company ("Algonguin 
Gas") on May 24.1985 tendered for filing 
the following tariff sheets to its FERC 
Gas Tariff. Second Revised Volume No. 
1 : 

Fifth Revised Sheet No. 211 
Fourteenth Revised Sheet No. 213 
Third Revised Sheet No. 405 
Third Revised Sheet No. 425 * * 

Algonquin Gas states that such tariff 
sheets are being filed to reflect in 
Algonquin Gas* Rate Schedules STB and 
S-IS the effect of changes in Texas 
Eastern Transmission Corporation's 
("Texas Eastern") underlying Rate 
Schedules SS-II and ISS-III. 

Algonquin Gas requests that the 
Commission accept the revised tariff 
sheets filed herein to be effective June 3. 
1985. to coincide with the proposed 
effective date of Texas Eastern's 
changes. 

Algonquin Gas notes that a copy of 
this filing is being served upon each 
affected party and interested state 
commission. 

Any person desiring to be heard or to 
protest said filing should file a motion to 
intevene or protest with the Federal 
Energy Regulatory Commission, 825 
North Capitol Street, NE.. Washington. 
DC 20426. in accordance with Rules 211 
and 214 of the Commission’s Rules of 
Practice and Procedure (18 CFR 385.211. 
385.214). All such motions or protest 
should be filed on or before June 10. 
1985. Protest will be considered by the 
Commission in determining the 


appropriate action to be taken but will 
not serve to make protestants parties to 
the proceeding. Any person wishing to 
become a party must file a motion to 
intervene. Copies of this filing are on file 
with the commission and are available 
for public inspection. 

Kenneth F. Plumb, 

Secretary. 

(FR Doc. 85-13789 Filed 6-6-85; 8:45 um| 

BILLING COOC 6717-01-M 


[Docket No. CS76-448-001 et al.] 

Roy G. Barton, Jr., and Norma J. 
Chanley, et at.; Applications for 'Small 
Producer" Certificates 1 

June 3,1985. 

Take notice that each of the 
applicants listed herein has filed an 
application pursuant to section 7(c) of 
the Natural Cas Act and § 157.40 of the 
Regulations thereunder for a ’‘small 
producer" certificate of public 
convenience and necessity authorizing 
the sale for resale and delivery of 
natural gas in interstate commerce, all 
as more fully set forth in the 
applications which are on file with the 
Commission and open to public 
inspection. 

Any person desiring to be heard or to 
make protest with reference to said 
applications should on or before June 17, 
1985, file with the Federal Energy 
Regulatory Commission. Washington. 

D C 20426. petitions to intervene or 
protests in accordance with the 
requirements of the Commission’s Rules 
of Practice and Procedure (18 CFR 
385.211, 214). All protests filed with the 
Commission will be considered by it in 
determining the appropriate action to be 
taken but will not serve to make the 
protestants parties to the proceeding. 
Persons wishing to become parties to a 
proceeding or to participate as a party in 
any hearing therein must file petitions to 
intervene in accordance with the 
Commission’s Rules. 

Under the procedure herein provided 
for, unless otherwise advised, it will be 
unnecessary for applicants to appear or 
be represented at the hearing. 

Kenneth F. Plumb, 

Secretary. 


Oocfcet No 

Data feed 

Aopfeca* 

CS78-44B-O01 

•3/1BVB5 

Roy G Barton, Jr., Norma J 
Chartoy, 0* and Gae Pro¬ 
ducer, PO Boe 979. 
Hot**, New Menco 68240 

CS7S-WS-001 

• 4/15/85 

Krt>y Eicpiorabon Company of 
Tiim (KECT) 


‘Thi» nolice doc* nol provide for con»olidation 
for hearing of the •evrrel matters covered herein. 
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Dock* No 

Oste tthd 

Apchcart 

CS7?«21<WX>1... 

•4/15/65 

Hamel J, Catron 

CS65-62-000 .. 

4/1/86 

SMACK CO, US, Coastal 
State* Eaptorafron, Inc, 
PO free— 649. fireeton. 
AL 36427 

CSW 6V 000 . 

4/15/86 

Eflrel Energy Corporation. 
3223 Snetti Street Stale 
303. Houston. Teia* 

77004 

05*5*66-000 

4/22/85 

Tew Energy Company. 
1400 Po* Oefc Sot—vwdl 
Suite 710, Houston. Te«ae 
77058 

CSW-47-000 

4/22/86 

CMfteid Salvage 4 Service 
Co. 910—15to Street. Sum 
640. Denver. Colorado 

CSW-4(MX)0 . 

4/24/66 

GKR me. PO Boe 36583. 
TuHa. Oklahoma 74153 

CS85-490G0 

; 5/10/6$ 

Oemi 04 4 Gee Co, toe 
Sei 1404 Pare Mar queue 
New Orteon* Lowv- 
ana TOiif 

CSW- 70-000 

tf 13/85 

Trafalgar Houee CM and Got, 
tot, 6564 K aty Freeway. 
Su— 222. Houston. Tout 
77024 

CS6S-71-OOC j 

S/13/6S 

Cartel L Browne. Box 54381. 
Oklahoma Cay. Cadehom* 
73154 

CS88-72-000 J 

6/13/86 

C«H Keener* m Agency. PO 
Boa 2546. fort Worth. 
TttMia 78113 

CSW-74-000 

$/ 15'65 

Sou* Low—w 01 Venture. 
7780 Son H*pa. Stale 240, 
Houston. Texet 77083 

CSW-75-400 . 

vnm j 

Ot Search Corporation St#» 
201. 8k* * 2, 7801 AcaOe- 
my Bh«l. Atouguerpue. 
Nee Mexico 67109 


Heller &>Uk? Mart* 14. 1966 requeaeng ic 
Chantey M email producer certificate oohotonr 


reoueelmg the octMion of ettftbonal parte* a* 
oo h 2 SJor» to Applicant » trrutf producer cartihcaia 
rodeepn e hon o# toe *ma6 ptoducw 


|FR Doc. 55-13797 Filed 6-6-BS; 8:45 am| 

BiUJNG COOC 6717-01-41 


(Docket No. ER85-412-000J 

Central and South West Services, Inc.; 
Order Accepting for Filing and 
Suspending Rates, Granting 
Intervention, Denying Motion for 
Issuance of Deficiency Letter, 

Granting Waiver, Denying Motion for 
Consolidation, and Establishing 
Hearing Procedures 

In sued: May SI. 1065 

On October 14.1983. in Docket No. 
ER84-31-000. Centra] Power and Light 
Company (CPLJ, Public Service 
Company of Oklahoma (PSO). 
Southwestern Electric Power Company 
(SWEPCO}. and West Texas Utilities 
Company (WTU) filed an initial 
operating agreement for the 
interconnected operation of their 
systems. The operating agreement 
which became effective on December 14. 
1984. was accepted for filing, suspended, 
and set for hearing by Commission order 
dated December 13.1983. 25 FERC 
t 61,381. The operating agreement 
provides that transmission losses 
occasioned by the transfer of power and 
energy amoog and between the 
companies shall be determined and 


accounted for in accordance with 
procedures to be developed. 

On April 2,1985, Central and Power 
West Services. Inc.. (CSWS). on behalf 
of CPU PSO, SWEPCO. and WTU. 
tendered for filing, under the 
abbreviated filing requirements 
provided for in { 35.13(a)(2) of the 
Commission's regulations, a proposed 
Interim Loss Compensation Procedure 
for the Central and South West System. * 1 
The procedure establishes a method for 
handling transmission losses resulting 
from energy transfers among the four 
operating companies. CSWS requests 
that its filing be made effective as of 
December 14.1984. to coincide with the 
effective date of the operating 
agreement; accordingly, the company 
requests waiver of the notice 
requirements. CSWS further requests 
that the Commission waive the 
requirements of 5 35.13 of the 
regulations to the extent that its 
submittal does not comply. 

Notice of the filing was published in 
the Federal Register, 4 with comments 
due on or before April 23,1985. On April 
23.1985. Brazos Electric Power 
Cooperative. Inc., Mid-Tex Electric 
Cooperative, Inc., and the Mid-Tex 
member systems (Cooperatives) filed a 
motion to intervene. They request that 
the filing be suspended for one day and 
set for hearing. In support, the 
Cooperatives contend that the proposed 
filing lacks certain explanations, 
including: (1) Whether transfers by 
WTU to CPL are to be accomplished by 
displacement or wheeling: and (2) 
w hether the losses for WTU transfers to 
CPL include the effect of transmission 
over non-CSW companies. The 
Cooperatives contend that the proposed 
loss procedures should be consistent 
with the loss compensation under the 
CSW tariffs foT transmission services 
using the DC tie (at issue in Public 
Service Co. of Oklahoma , Docket Nos. 
ER82-545-OOQ, et oi ). Lastly, the 
Cooperatives note that the proposed 
procedures are interim and are to be 
reviewed near the end of 1985. They 
therefore request that the companies be 
directed to file, prior to the hearing 
herein, whatever permanent procedures 
they expect to implement so that both 
interim and permanent procedures can 
be reviewed together. 

On April 24.1985 the Public Utilities 
Board of the City of Brownsville. Texas 
(Brownsville) filed an untimely motion 


' Sw Attachment Cor rata schedule detonation*. 
CPL PSO. SWEPCO. and WTU are wholly ^mned 
operating wbiiduirict of Central and Smith W«t 
Corporation (CSW). CSWS. another twbeidiary. acta 
at agent for the operating companies 

1 50 Fit 14747 (1965] 


lo intervene a in which it requests a cne 
day suspension and a hearing. 
Brownsville alleges that the proposed 
procedure is unduly discriminatory since 
it allows for a sharing of losses between 
the CSW companies while third part) 
purchasers, such as itself, must pay full 
losses in their transactions with CSW 
Brownsville objects to the proposed loss 
procedure in various respects, including. 
(1) Lack of definitive standards for the 
ERCOT loss matrix approach or ERCOT 
practices; (2) no definition of transaction 
path; (3) quarterly update of WTU’s loss 
factor without a filing; and (4) no 
specification as to how long the interim 
procedure will be in effect. Additionally. 
Brownsville requests: (1) That the filing 
be made deficient since data showing all 
transactions and revenues among the 
CSW companies since December 14. 
1984, were not provided; (2) denial of the 
request for waiver of the | 35.13 filing 
requirements; and (3) consolidation of 
this proceeding with Docket Nos. ER82- 
545-000, et ai, or alternatively with 
Docket No. ER84-31-000. 

On May 13,1985. CSWS filed an 
answer to the Cooperatives' and 
Brownsville's pleadings. While not 
opposing either motion to intervene. 
CSWS opposes suspension of its 
submittal In each instance. CSWS 
asserts that the intervenors* objections 
to the filing are without merit. 

Discussion 

Under Rule 214 of the Commission’* 
Rules of Practice and Procedure (18 CFR 
385.214), the timely motion to Intervene* 
serves to make the Cooperatives parties 
to this proceeding. Furthermore, we find 
that good cause exists to grant 
Brownsville's untimely intervention, 
given its stated interests, the eariy stage 
of this proceeding, and the apparent 
absence of any undue prejudice or 
delay. 

Notwithstanding the intervenors* 
challenge to the sufficiency of the 
supporting data supplied by the 
company, we find that the filing is 
appropriate for submittal under and 
substantially complies with the 
Commission's abbreviated filing 
requirements. Therefore, we shall deny 
Brownsville's motion for issuance of a 
deficiency letter. 4 


* Bfimaiville aisle* that l!* counsel wen? 
Involved in other proceeding* prior lo the Apdl 
IMS du« del* for intervention* In thia proceeding 
Brownsville also contend* that no parly Ko been 
prejudiced by the delay in and that counsel fn# 
CSWS doe* nnt oppose Brownsv tile's motion to 
interv ene out of time 
4 CSWS* request for waiver of the 13513 
requirement* it unnecaaaary 






















Federal Register / Vol. 50, No. 110 / Friday, June 7, 1985 / Notices 


24027 


With respect to the Cooperatives' 
request that the CSW companies be 
directed to file, prior to hearing, their 
anticipated permanent procedures, we 
consider this request to be premature. 

The companies have stated that the 
interim procedures will be reviewed 
only at such time as they have 
implemented their "Energy Management 
System" toward the end of 1985. Further, 
any revisions to the procedures will 
have to be timely filed with the 
Commission, at which time specific 
comments may be addressed. 

Accordingiy, we shall deny the 
Cooperatives' request 

Concerning Brownsville's allegations 
as to WTO's quarterly updates, we note 
that loss adjustments are a common 
component of the energy charges billed 
in interchange transactions, Tliese 
charges represent formula rates which 
mirror the incremental costs of the seller 
and do not require a Part 35 filing. We 
shall, therefore, deny the request to 
require that the particular loss factor be 
filed as it is periodically revised. 

Our preliminary review of CSWS' 
filing and the pleadings indicates that 
the proposed loss procedures have not 
been shown to be just and reasonable 
md may be unjust, unreasonable, 
unduly discriminatory or preferential,’ or 
otherwise unjawful. Accordingly, we 
shall accept CSWS* submittal for filing 
and suspend its operation as ordered 
below. 

In West Texas Utilities Company . 18 
FKRC161,189 (1982), we explained that 
where our preliminary examination 
indicates that rates may be unjust and 
unreasonable, but may not be 
substantially excessive, as defined in 
IVV/sf Texas , we would generally impose 
a nominal suspension. Here, our 
examination suggests that the proposed 
toss procedures may not produce 
substantially excessive revenues. 

Further, the intervenors have requested 
vnly a one day suspension. W f e shall 
therefore suspend the submittal for one 
day In addition, since the loss 
procedures apply to the operating 
agreement which has already been 
placed Into effect subject to refund and 
which anticipates that a transmission 
' m mechanism would be established, 
wc find that good cause exists to grant 
CSWS’ request for waiver of the notice 
requirements. Accordingly, we shall 
suspend the filing to become effective on 
Dcoemfeer 15.1984. subject to refund. 

In view of the relationship between 
the present filing and the CSW operating 
companies' interconnected operations 
•iRrecment at issue in Docket No. ER84- 
31-000, we would normally consider it 
appropriate to consolidate the two 
proceedings. However, the hearings in 


Docket No. ER84-31-000 have 
concluded, and the parlies are now 
awaiting the presiding judge's decision. 
With respect to Brownsville's 
alternative request to consolidate this 
docket with Docket Nos. ER82-545-000. 
et al. % that proceeding is also at an 
advanced stage and we do not find good 
cause for consolidation.* 

The Commission orders: 

(A) Brownsville's untimely motion to 
intervene is hereby granted, subject to 
the Commission's Rules of Practice and 
Procedure. 

(B) Brownsville’s motion for issuance 
of a deficiency letter is hereby denied. 

(C) CSWS’ request for waiver of the 
notice requirements is hereby granted. 

(D) The Cooperatives' request that 
CSWS be directed to file, prior to the 
hearing ordered herein, permanent 
transmission loss procedures is hereby 
denied. 

(E) CSWS' submittal is hereby 
accepted for filing and suspended for 
one day. to become effective, subject to 
refund, on December 15.1984. 

(F) Pursuant to the authority 
contained in and subject to the 
jurisdiction conferred upon the Federal 
Energy Regulatory Commission by 
section 402(a) of the Department of 
Energy Organization Act and by the 
Federal Power Act, particularly sections 
205 and 206 thereof, and pursuant to the 
Commission's Rules of Practice and 
Procedure and the regulations under the 
Federal Power Act (18 CFR Chapter I), a 
public hearing shall be held concerning 
the justness and reasonableness of 
CSWS' submittal. 

(G) A presiding administrative law 
judge, to be designated by the Chief 
Administrative Law Judge, shall 
convene a conference in this proceeding 
to be held within approximately fifteen 
(15) days from the issuance of this order 
in a hearing room of the Federal Energy 
Regulatory Commission. 825 North 
Capitol Street, N.E., Washington. D.C. 
20426. The presiding judge is authorized 
to establish procedural dates, including 
the filing of the companies* case-in-chief, 
and to rule on all motions (except 
motions to dismiss) as provided in the 
Commission's Rules of Practice snd 
Procedure. 

(H) Brownsville's motion to 
consolidate is hereby denied. 

(I) The Secretary' shall promptly 
publish this order in the Federal 
Register. 


* Wt olio not# that ihe Cuftmtoion b«« denied a 
previous mjuctt by BrnwnsvtKe to consolidate 
Docint Vo* KRW-31 -000 «nd ERW-MJWMO ft at. 
S*f 2b FEXC at IS1JB35. 


By the Commission. 

Kenneth F. Plumb, 

Secretary'. 

Rate Schedule Designations, Docket No. 
ER85-412-000 

Centra/ Power and Light Company 

(1) Supplement No. 9 to Rate Schedule 
No. 68. 

Public Service Company of Oklahoma 

(2) Supplement No. 9 to Rate Schedule 
No. 228. 

Southwestern Electric Power Company 

(3) Supplement No. 9 to Rate Schedule 
No. 89. 

West Texas Utilities Company 

(4) Supplement No. 9 to Rate Schedule 
No. 47. 

IFR Doc. 85-13790 Filed 6-8-85; 8:45 um| 
billing cooc snr-ei-ai 


[Project No. 8821-0001 

City of New York, Department of 
Environmental Protection; Notice 
Suspending 90-Day Period for Action 
on Small Hydro Exemption 

June 3,1985. 

The City of New York, Department of 
Environmental Protection, filed an 
application for a conduit exemption for 
the West Delaware Tunnel Project No. 
8821. to be located at Rondout Reservoir 
in Sullivan County, New York. The 
application was filed pursuant to section 
30 of the Federal Power Act. 16 U.S.C. 
823(a) (1982), and 18 CFR 4.90 et seq. 
(1984). 

Additional time is necessary for 
action on the application in order to 
ensure full consideration of all filings 
and issues in this proceeding. The 90- 
day period for action is suspended 
pursuant to 18 CFR 4.93(e)(4). 

By direction of the Commission. 

Kenneth F. Plumb, 

Secretary. 

|bTt Doc. 85-13794 Filed 6-8-85; 8 45 am\ 

BILLING COOC 


(Docket No. 065-472-000) 

Columbia Natural Resources, Inc.; 
Application 

|une 3, 1985. 

Take notice that on May 24.1985. 
Columbia Natural Resources. Inc. 

(CNR), 1700 MacCorkle Avenue. S.E.. 
Charleston. West Virginia 25314. filed in 
Docket No. CI85-472-000, an application 
pursuant to section 7 of the Natural Gas 
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Act and Subpart B of Port 157 of the 
Commission's Regulations for the sate of 
natural gas from certain properties to be 
acquired from its affiliate Columbia Gas 
Transmission Corporation ("Columbia 
Transmission"), all as more fully set 
forth in the application which is on file 
with the Commission and open to public 
inspection. 

CNR states that the Columbia Gas 
System, which is comprised of The 
Columbia Gas System. Inc. and its 
subsidiaries, including Columbia 
Transmission, is realigning the 
Appalachian area production properties 
of its subsidiaries into CNR. As part of 
this restructuring, all of Columbia 
Transmission's oil and gas production 
properties will be assigned to CNR and 
all of the exploration, development, and 
production activities of the Columbia 
Gas System in the Appalachian and 
adjacent areas will be carried on by 
CNR. 

CNR requests certificate authorization 
for the sale by CNR to Columbia 
Transmission of gas which is not 
removed from the Commission's Natural 
Gas Act jurisdiction by virtue of section 
601(a)(1) of the Natural Gas Policy Act 
of 1978 (NGPA) and which is produced 
from the properties to be assigned to 
CNR by Columbia Transmission which 
were committed or dedicated to 
interstate commerce as of the day before 
the date of the enactment of the NGPA. 
CNR states that the contracts governing 
the sale of such gas by CNR to Columbia 
Transmission afford the same flexibility 
with respect to price and obligation to 
take as Columbia Transmission 
currently enjoys in producing the gas 
itself. Specifically, Columbia 
Transmission will retain the right to 
adjust the price for such gas at virtually 
any time in response to downstream 
price signals and will not be obligated to 
take any particular quantity of gas or to 
pay for gas not taken. 

Any person desiring to be heard or to 
make any protest with reference to said 
application should on or before June 17, 
1985. file with the Federal Energy 
Regulatory Commission. Washington, 
D.C. 20426, a motion to intervene or a 
protest in accordance with the 
requirements of the Commission's Rules 
of Practice and Procedure (18 CFR 
385.214 or 385.211) and the Regulations 
under the Natural Gas Act (18 CFR 
157.10). All protests filed with the 
Commission will be considered by it in 
determining the appropriate action to be 
taken but will not serve to make the 
protestants parties to the proceeding. 

Any person wishing to become a party 
to a proceeding or to participate as a 
party in any hearing therein must file a 


motion to intervene in accordance with 
the Commission's Rules. 

Under the procedure herein provided 
for. unless otherwise advised, it will be 
unnecessary for CNR to appear to be 
represented at the hearing. 

Kenneth F. Plumb, 

Secretary. 

[FR Doc. 85-13795 Filed 6-6-85; 8 45 am| 

BILLING coot §717-01-41 


(Docket No. CI65-473-OOOJ 

Columbia Natural Resources, Inc.; 
Application 

June 3.1985. 

Take notice that on May 24.1985. 
Columbia Natural Resources. Inc. 

(CNR). 1700 MacCorkle Avenue, S.E.. 
Charleston, West Virginia 25314. filed in 
Docket No. CI85-473-000. an application 
pursuant to section 7 of the Natural Cas 
Act and Subpart B of Part 157 of the 
Commission s Regulations for the sale of 
natural gas from certain properties to be 
acquired from its affiliate The Inland 
Cas Company, Inc. (Inland), all as more 
fully set forth in the application which is 
on file with the Commission and open to 
public inspection. 

CNR states that the Columbia Gas 
System, which is comprised of The 
Columbia Gas System, Inc. and its 
subsidiaries, including Inland, is 
realigning the Appalachian area 
production properties of its subsidiaries 
into CNR. As part of this restructuring, 
all of Inland's oil and gas production 
properties will be assigned to CNR and 
all of the exploration, development, and 
production activities of the Columbia 
Gas System in the Appalachian and 
adjacent areas will be carried on by 
CNR. 

CNR requests certificate authorization 
for the sale by CNR to Inland of gas 
which is not removed from the 
Commission's Natural Gas Act 
jurisdiction by virtue of section 601(a)(1) 
of the Natural Gas Policy Act of 1978 
(NGPA) and which is produced from the 
properties to be assigned to CNR by 
Inland which were committed or 
dedicated to interstate commerce as of 
the day before the date of the enactment 
of the NGPA. CNR states that the 
contract governing the sale of such gas 
by CNR to Inland afford the same 
flexibility with respect to price and 
obligation to take as Inland currently 
enjoys in producing the gas itself. 
Specifically, Inland will retain the right 
to adjust the price for such gas at 
virtually any time in response to 
downstream price signals and will not 
be obligated to take any particular 


quantity of gas or to pay for gas not 
taken. 

Any person desiring to be heard or to 
make any protest with reference to said 
application should on or before June 17, 
1985, file with the Federal Energy 
Regulatory Commission. Washington. 
D.C. 20428, a motion to intervene or a 
protest in accordance with the 
requirements of the Commission's Rules 
of Practice and Procedure (18 CFR 
385.214 or 385.211) and the Regulations 
under the Natural Gas Act (18 CFR 
157.10). All protests filed with the 
Commission will be considered by it in 
determining the appropriate action to be 
taken but will not serve to make the 
protestants parties to the proceeding 
Any person wishing to become a party 
to a proceeding or to participate us a 
party in any hearing therein must Tile a 
motion to intervene in accordance with 
the Commission's Rules. 

Under the procedure herein provided 
for. unless otherwise advised, it will be 
unnecessary for CNR to appear or be 
represented at the hearing. 

Kenneth F. Plumb. 

Secretaryr. 

|FR Doc. 85-13796 Filed 6-6-85: 8:45 am] 

BILLING COOC 4717-01-N 


(Docket No. ER85-406-000] 

Sierra Pacific Power Co.; Order 
Accepting for Filing and Suspending 
Rates, Granting Interventions, 
Directing Summary Disposition, and 
Establishing Hearing Procedures 

Issued: May 31. 1985. 

Before Commissioners: Raymond |. 
O'Connor. Chairman; Georgians Sheldon. 
A.C. Sousa. Oliver G. Richard 111 and Churfes 
G. Stalon. 

On April 1,1985, Sierra Pacific Power 
Company (Sierra) tendered for filing a 
two-phased increase in rates applicable 
to five wholesale customers. 1 Based 
upon the test year ending June 30,1986. 
the Phase 1 rates would increase 
jurisdictional revenues by 
approximately Sl-8 million (25%). The 
Phase II rates would increase revenues 
by an additional $190,000. The company 
proposes a June 1.1985 effective date for 
both phases. However, in the event that 
the Commission accepts the Phase 11 
rates or suspends them for only one day. 
Sierra requests that the Phase 1 rates be 
deemed withdrawn. 

Notice of Sierra's Tiling was published 
in the Federal Register, 3 with responses 


'Ser Attachment for rate schedule designation* * 

*50 FR 14422 (1965). 
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due on or before April 23.1985. Untimely 
motions to intervene were tiled by the 
Secretary of the Army (Army) and. 
jointly, by Truckee-Donner Public Utility 
District (Truckee-Donner) and the City 
fo Fallon. Nevada (Fallon). 

The Army. Truckee-Donner. and 
Fallon request that the Commission 
suspend Sierra’s rates for five months. 

In support, various cost of service issues 
art* raised. * * 3 

On May 6,1985. Sierra filed an 
answer. While the company does not 
oppose intervention by the Army. 
Truckee-Donner. or Fallon, it does 
oppose their requests for o five month 
suspension. Sierra contends that a five 
month suspension is not supported by 
the allegations contained in the motions 
to intervene. 

Discussion 

We find that good cause exists to 
grant the late-filed motions to intervene 
of the Army. Truckee-Donner, and 
Fallon, in light of the interest of these 
parties as directly affected customers, 
the early stage of this proceeding, and 
the apparent absence of any undue 
prejudice or delay. 

We note that Sierra has included in its 
filing a purchased power adjustment 
clnuse (PPAC) like one that was 
accepted by the Commission as part of a 
settlement agreement in Docket No. 
F.R82-1D5~000. a prior Sierra rale case. 
However, that settlement specified that 
the PPAC "shall terminate at such time 
as a general rate revision is filed tinder 
section 205(d) of the Federal Power Act 
and part 35 of the Commission's 
regulations afteT May 1.1984" Because 
the present PPAC was adopted as part 
of this settlement package »»ud because 
the contract specifically culls for its 
termination at this time, the proposed 
PPAC must now be evaluated anew 
under the Commission's general 
standards. 

The Commission has traditionally 
disallowed automatic cost adjustment 
clauses which track only one cost 
component. 4 The Commission's practice 
has been to permit automatic clauses in 
only a few instances: fuel adjustment 
clauses, research and development cost 
adjustments, full cost of service formula 
tariffs, and interchange rates based on 
iru rv-mental costs. Automatic 
adjustment clauses are exceptions to the 


‘The** ttvuea hictudr. fl) Allocution of 

administrative. and jtrnrrul exprnurr 
(2) '■ ii 'om* fax calculation*: (3) tool invonlortef and 
caih working capital: and (4) return on common 

Equity. 

4 Sm Matttaup Biodrn Co,. 26 FERC f M ,021 
ll»41. Ontmi Power h Light C*. II FERC161.102 
llQOnfc Lfckharl Power Co* Opinion No. 29 ,4 FERC 
1«I 337 (IfTS). 


notice and review provisions of the 
Federal Power Act. and approval of 
such clauses as the rate is a departure 
from the traditional regulatory scheme. 

Sierra states that purchased power 
constitutes 80% of its generation 
resources. However, the Commission 
has disallowed PPAC's on several 
occasions where the utility relied on 
similar amounts of purchased power. 
Sierra also supports its PPAC by 
comparing it to the experimental 
adjustment clause which was adopted 
as part of the bulk pow er market 
experiment in Public Service Co . of New 
Mexico, Opinion No. 203. 25 FERC 
1 61.489 (1983). We find this comparison 
to be wholly inappropriate. The 
experimental adjustment clause 
represents only one component of a 
novel and limited experimental program. 
The company also advances arguments 
concerning its ability, by retention of the 
PPAC. to reduce the number of its rate 
Tilings and thereby Us administrative 
costa. Again, we are unpersuuded that 
Sierra has presented a reason to provide 
exceptional treatment in its case. We 
shall therefore, summarily reject 
Sierra's PPAC and direct the company to 
file revised rates reflecting the exclusion 
of this provision. 

Our preliminary review of Sierra s 
filing and the pleadings indicates that 
the submittal has not been shown to be 
just and reasonable and may unjust, 
unreasonable, unduly discriminatory or 
preferential, ot otherwise unlawful. 
Accordingly, we shall accept the rates 
for filing, as modified by summary 
disposition, and we shall suspend them 
as ordered below. 

In West Texas Utilities Co* 18 
FERC 1 61,189 (1982). we noted that 
rate filings would generally be 
suspended for the maximum period 
where preliminary review indicates that 
the proposed rates may be unjust and 
unreasonable, and may generate 
substantially excessive revenues, as 
defined in West Texas . Here, our 
examination indicates that both the 
Phase I and Phase 11 rates may yield 
substantially excessive revenues. Since 
Sierra requested the same effective date 
for Phase 1 and Phase 11. each would, 
following suspension, become effective 
on November 1,1983. We shall therefore 
deem the Phase 1 rates withdrawn, and 
suspend the Phase II rates, as modified, 
for five months, to become effective on 
November 1,1965. subject to refund.* 


* Thia treatment ti cons I merit with Went 7>*a» 
VHtthm Co, 25 FERC 1 61.114 0Q83I. and cmpilwd 

with the treatment requested by Sierra for the rates 
under slightly different circunuUnnce*. Sierra 
indicated that if thr Phase I and 11 rales were both 
accepted without suspension or suspended fnr a 


The Commission orders: 

(A) The untimely motions to intervene 
filed by the Army, Truckee-Donner. and 
Fallon are hereby granted, subject to the 
Commission's Rules of Practice and 
Procedure. 

(B) Sierra's proposed purchased 
power adjustment clause is hereby 
rejected. Within thirty (30) days of the 
date of this order. Sierra shall refile Its 
rates to reflect the exclusion of the 
clause. 

(C) Sierra's Phase I rates are deemed 
withdrawn; the proposed Phase U rates, 
as modified by summary disposition, are 
hereby accepted for filing, and are 
suspended for five months, to become 
effective on November 1. 1985. subject to 
refund. 

(D) Pursuant to the authority* 
contained in and subject to the 
jurisdiction conferred upon the Federal 
Energy Regulatory Commission by 
section 402(a) of the Department of 
Energy Organization Act and by the 
Federal Power Act. particularly sections 
205 and 206 thereof, and pursuant to the 
Commission's Rules of Practice and 
Procedure and the regulations under the 
Federal Power Act (18 CFR Chapter I), a 
public hearing shall be held concerning 
the justness and reasonableness of 
Sierra's rates. 

(E) The Commission staff shall serve 
top sheets in this proceeding within ten 
(10) days of the date of this order. 

(F) A presiding administrative law 
judge, to be designated by the Chief 
Administrative Law Judge, shall 
convene a conference in this proceeding 
to be held within approximately fifteen 
(13) days after service of top sheets, in a 
hearing room of the Federal Enerpy 
Regulatory Commission. 825 North 
Capitol Street. NE.. Washington. D.CL 
20428. The presiding judge is authorized 
Ui establish procedural dates and to rule 
on all motions (except motions to 
dismiss] as provided in the 
Commission's Rules of Practice and 
Procedure. 

(G) The Secretary shall promptly 
publish this order in the Federal 
Register. 

By the Commission 

Kenneth F Plumb. 

Secretary. 


nominal penud. then the Phase II rate* should be 
pul .nio effect and thr Phasr I rata* *hould he 
drrrnad withdrawn 
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Sierra Pacific power Company—Docket 
No ER85-406-000 Rate Schedule Desig¬ 
nations 



Oes^neton 


Uescnptton 



(1> 77nS Rewsed S’** No 4 to FPC Custom** 
£*<*< Tin* Ong«n* vokm No 
1 (Supersede* ?t»i Revised Snq* 

No 4 and 11th Revised Sheet No 
61 

|2) Supplement No 9 to Supotemon: Mount WtM*ier 
No 9 to rs* Schedule FPC No 1 1 row* Me 
(Supersedes Suex**ment No 6 to 
Supplement No 9) 


|FR Doc. 85-13791 Filed 8-8-85; 8:45 am) 

BILLING CODE 


I Docket No. TA85-2-8-000, 0011 

South Georgia Natural Gas Co.; 
Proposed Changes FERC Gas Tariff 

May 31.1985. 

Take notice that on May 24.1985. 
South Georgia Natural Gas Company 
(South Georgia) tendered for filing 
Thirty-First Revised Sheet No. 4 to its 
FPC Gas Tariff. First Revised Volume 
No. 1. and Thirty-Second Revised Sheet 
No. 4 to its FPC Gas Tariff. First Revised 
Volume No. 1. These tariff sheets and 
supporting information arc being filed 
with a proposed effective date of May 1. 
1985 and July 1.1985. pursuant to the 
Purchased Gas Cost Adjustments 
provisions set out in Section 14 of South 
Georgia's tariff. 

South Georgia states that its Thirty- 
First Revised Sheet No. 4 reflects a 
decrease of 31.934 per MMBlu in the 
Current Adjustment, and Thirty-Second 
Revised Sheet No. 4 reflects a decrease 
of 2.534 per MMBtu in the Surcharge 
Adjustment. 

Any person desiring to be heard or to 
protest said filing should file a motion to 
intervene or protest with the Federal 
Knorgy Regulatory Commission. 825 
North Capitol Street. N.E., Washington. 
L).C. 20426. in accordance with Rules 214 


and 211 of the Commission’s Rules of 
Practice and Procedure (55 385.214. 
385.211). All such motions or protests 
should be filed on or before June 10. 
1985. Protests will be considered by the 
Commission in determining the 
appropriate action to be taken but will 
not serve to make protestants parties to 
the proceeding. Any person wishing to 
become a party must file a motion to 
intervene. Copies of this filing ore on file 
with the Commission and are available 
for public inspection. 

Kenneth F. Plumb, 

Secretary. 

\VH Doc. 85-13792 Filed 8-8-85: 8:45 om| 

BILLING COOC €7t7-Ol-*l 


(Docket No. CP78-490-0061 

Tennessee Gas Pipeline Co., a Division 
of Tenneco Inc.; Tariff Filing 

May 31.1985 

Take notice that on May 22.1985. 
Tennessee Gas Pipeline Company, a 
Division of Tenneco Inc. (Tennessee), 
tendered for filing the following sheets 
to Sixth Revised Volume No. 2 of its 
FERC Gas Tariff: 

First Revised Sheet No. 299E-299F.7 
Substitute Third Revised Sheet No. 299E8- 
299E9 

Second Revised Sheet No. 299F.tO-299F.21 

Tennessee states that the primary 
purpose of this filing is to change the 
umount by which gas purchase 
entitlements in a related sales 
agreement may be affected by the 
transportation agreement underlying 
Tennessee’s Rate Schedule T-82. 

Any person desiring to be heard or to 
protest said filing should file a motion to 
intervene or protest with the Federal 
Energy Regulatory Commission. 825. 
North Capitol Street, NE., Washington, 
D.C 20425. in accordance with Rules 211 
and 214 of the Commission’s Rules of 
Practice and Procedure (18 CFR 385.211 
and 385.214). All such motions or 


protests shduld be filed on or before 
June 7.1985 Protests will be taken, but 
will not serve to make protestants 
parties to the proceeding. Any person 
wishing to become a party must file a 
motion to intervene, provided, however, 
that any person who has previously filed 
a motion to intervene in this proceeding 
is not required to file a further pleading. 
Copies of this filing are on file with the 
Commission and are available for public 
inspection. 

Kenneth F. Plumb. 

Secretary. 

|FR Doc. 85-13793 Filed 8-6-85: 8:45 am) 

BILLING COOf €717-01-41 


(6450-011 

Office of Hearings and Appeals 

Cases Filed; Week of April 26 Through 
May 3, 1985 

During the Week of April 28 through 
May 3,1985. the applications for 
exception or other relief listed in the 
Appendix to this Notice were filed with 
the Office of Hearings and Appeals of 
the Department of Energy. Submissions 
inadvertently omitted from earlier lists 
have also been included. 

Under DOE procedural regulations. 10 
CFR Part 205. any person who will be 
aggrieved by the DOE action sought in 
these cases may file written comments 
on the application within ten days of 
service of notice, as prescribed in the 
procedural regulations. For purposes of 
the regulations, the date of service of 
notice is deemed to be the date of 
publication of this Notice or the date of 
receipt by an aggrieved person of actual 
notice, whichever occurs first. AU such 
comments shail be filed with the Office 
of Hearings and Appeals. Department of 
Energy, Washington. D C. 20585. 

George B. Bremay. 

Director, Of fice of Hearings and Appeals 
May 24,1985. 


Oat* 

M» 2*. IMS 
Apr 26. 1M6_ 

Apr. 30. 1QBS 


List of Cases Received by the Office of Hearings ano Appeals 


(Week o* Apr 26 through Mm 3. IMS) 


I end location of Appier* I CAM No 

j Theodor® M Ragsdale Garden.* CA. MRZ-0244 

E 8 Brooks. *. Oa&m TX --- MRA-GOC* 

Busch Duitnbuiorv Pjftmsn WA ____ .. ... HEE-OT47 

Coop* Petroleum. Inc . laiewburg. NC _ | MEE-0146 


Type o« submrsNon 


mnnocutory on*r. • grante* The P roposed Romed*i Oder meeed to Theodor* 
M RegtdeM dbs S4tern Venture* Inc (Cm— No HP0-0?70) «ou»d be 

(Stmesed 

AcpaaI Of A modAed reme<** order it grsnted IhA Apr* 10, 1M5 
RAfTKXiAl Order neuod to E 8 Brooks. Jr (Brooks) 1* the Fc o normc Reg-** 
lory Admrwtrafcon would be resoetded And 6roo*« mould not bo roqurtc \> 
lA»e Airther Arson to comply mdh the »y 10 1976 Remedari Order amid K> 
n (Cam No fra- misi 

Exception 10 the rcoorv-ig requrements it grpmed Buecti Dat-Uutors mo»*> rut 
Be requred to Me Form ElA-7*?a "Rasaaatv *AtA«ert 
Product Sans Report. * 

Exception to reporing requirements It grsnted Coop* Petroleum « 
mould not be required to No Form ElA-7*28 fleteAers/Ret**** Mon** 
Petroleum Product Seles Report 


Co 
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List of Cases Received by the Office Of Hearings and Appeals— Continued 


[WMk at A(* 2* through May 3, 196)1 


Dele 

Name and kxafton o» apptcant 

Cam No 

Type oil sut>m**on 

Wv V 1985 , ,' 

B4i Marketrg. inc. Wasftngten DC 

HR04K79. 

S 

{ 

l 

a 

9 

l 



MPM4XZ79 

would be grin!*) And «r» endontiary hasnnQ woJt J be convened m connecton 
mm me Sfetomeni of 05fACl«nt tubnfelad by BaA Marfcetng me. m m ponea 
10 A PropOMd RcmuJdl Ordar issued 10 4 (CAM No MRO-0266) 

U*r X 1908 - 

Unfed mdrpendar.1 04 Company, WasNngfion. DC 

MRD-0260 

MRH-0280 

Motion ter dmcovary and m juaM for endAnbary hearing ■ granfed Oaco*ery 
would bo granted and a n evtctentary hearing wcutt bo oonvanad rsgtrtSng tn 
Statement of Objacbona subtracted by UndAd mdspandant CM Company m 
responaa to • Ptepoaad Removal Order «su*d »o « (Cam No MRO-0247) 


Refuno Applications Received 

l Woe* of Apnl 26 through May 3. 1965) 


Data 

Nama of ratond proc»«<*ng/ 
nama ct rotund apphe** 

Casa No 

6«/29/85 

Amoco/Ja* Kat Wain. me - 

RF21-12393 

6* 23 65 

Marti/Air Product* 4 Charrace* 
me 

RE 76-142 

Ot/26/65 

Marti/TRW, Inc 

RF 76-143 

04 29/05 

Larco/Rogar* Ford —-- 

RF112-10 

04 21/05 

Goff Of/Barmens Sarvaca Sue 
ben 

RF40-3020 

WM/05 

Walter/Woolen Oi Company 

RF76-9 

04 M/65 

Mam/Cbavron Corporation 

RF76-144 

04*30/08 

Horu/Laar Siwglor ..„... 

RF76-145 

OCM/65 

Horto/Naaonaf Inlargroup 

RF 76-146 

04 >0/06 

Amoco/0etoxe Serve# SteAon ^ 

RF21-12392 

0* 10/06 

McCarty/Master Farmer* Coop- 
oratrva Exchange Inc 

RF143-1 

04.30''65 

Marti/Exxon Corp 

RF76-147 

0430/65 

Mam / Standard 09 CO (Indiana) .. 

RF76-140 

04, 30/65 

Martz/Ford Mcaor Company 

RF76-149 

04/30/65 

Martz/Amancan Bar Aaaooabon 

RF/6-150 

04/30/65 

Martt/Mascal CorporaAon- - 

RF76-151 

05/01/65 

McCarty^ Sianary Oi Company. 

me 

RF143 2 

0601/06 

K»aaol/Ganonl Servon Adrmraa- 
taaon 

RF126-7 

» 01/05 

HandafVtou'a Emerprea, Inc—. 

RF79-T6 

05 01, $5 

teaman 0* .'Shomtop East 

RF141-5 

0)01/65 

Hartr/Atlantic Scftted Company 

RF76-152 

0)01/06 

Martz/Nortirup Corporation 

RF76-153 

05/01/06 

Mortr/Wamar Comrmxecatona — 

RF76-154 

06/01/06 

Martr/KVB, Inc._... 

RF76-155 

06.01/06 

Martz/Cafanaaa Corporaaon -... 

RF76-156 

05/01/65 

R V WTMmer/ PA* OettA York 

local Schools 

RF 144-1 

06.01/65 

Gt* Oi/Fraeway Guff 

RF40-3021 

05/01/65 

Ck# Oi/Pafmar CkJt .. . 

RF40-3022 

05/02/65 

Celt Of late Crfy G US 

RF40-3023 

0/02/65 

Union fata* P#bofeten/Amerv 
can Piopana Corp. 

RF14G-3 

06/02/08 

ConaoAdatad Gaa/Amercan Pro¬ 
pane Corp 

RF77-5 

0602/05 

National MoAum/Dcsmcl of Co¬ 
lumbia 

RQ3-196 

« 02/«6 

Bayou/ida Gaaotoa/Moward m- 
dUUnaa. 

RF117-3 

06-02/06 

Unon Texas Patroteum/PatrolA- 
um Suppry 

RF140-4 

05-02/65 

Union Taxi* Paboteum/Coneum 

am Supply 

RF 140-5 

06/02/65 

Uraon. Texas Paaofaum/Moten 
On Co 

RF140-6 

06/02/65 

Union Taxaa Petroleum/Hubbard 
Oi Corp 

RF140-7 

06/02/65 

Union Texas Petroleum' Camp- 
Mi Oi Company 

RT140-6 

06/02/08 

Urton Taxts Potroteun/Advance 
Pabotewm Dtslrbubng Compa¬ 

RF140-9 

OS-02/88 

ny 

Urten Te*aa Petroleum/te-Lo 
Corporation 

RF ? 40-10 

OS'02/06 

Union Taxaa Peaoteum.Nu Way 
04 Company 

RF 140-M 

05.02/05 

Union Taxaa Petrotei^rv/Thnn Of 
Company 

RF 140-12 

06^02/65 

McCarty /Maya Oi. Inc 

RF 143-3 

0t-'0<2/65 

Union Taxaa Petroleum,'Camp 
bai Oi Company 

RF 104-2 

06.02/05 

Union Text* Pofoteixn/Futer Of 
Co . me 

, RF 140-3 


Refund Applications Received—C ontinued 

(West ct Apnl 26 through May 3. 1966) 


Oam 

Nama of rafimd procaadma/ 
nama of rotund applicant 

Cam No 

05/03/05 

Uraon Taxaa Pa^oNcm/teAman 
Oi Company 

RF 104-4 

08/00/06 

Umon Taxaa PaSroWn/Anow 
Enter pnaea. Inc 

Rf 104-5 

05/03/05 

Urxon Texas Patroteum, Fudar Oi 
Company, 

RFiaO-13 

05/03/65 

Unosn Taxaa Petroleum/teaman 
Of Company 

Rf140-14 

08/00/06 

Union Taxaa Petromun/ Arrow 
Enterprises, Inc 

RF140-15 

06/02/08 

APCO Refimd Appfcatona —.— 

Rf63-21 
trvough 

Rf63-127 


|FR Doc. 85-13689 Filed 8-6-85; 8:45 am) 

BILLING COO€ 6450-0146 


Issuance of Proposed Decision and 
Order, Week of April 29 Through May 
3,1985 

During the week of April 29 through 
May 3.1985. the proposed decision and 
order summarized below was issued by 
the Office of Hearings and Appeals of 
the Department of Energy with regard to 
an application for exception. 

Under the procedural regulations that 
apply to exception proceedings {10 CFR 
Part 205. Subpart D). any person who 
will be aggrieved by the issuance of a 
proposed decision and order in final 
form may file a written notice of 
objection within ten days of service. For 
purposes of the procedural regulations, 
the date of service of notice is deemed 
to be the date of publication of this 
Notice or the date an aggrieved person 
receives actual notice, whichever occurs 
first. 

The procedural regulations provide 
that an aggrieved party who fails to file 
a Notice of Objection within the time 
period specified in the regulations will 
be deemed to consent to the issuance of 
the proposed decision and order in final 
form. An aggrieved party who wishes to 
contest a determination made in a 
proposed decision and order must also 
file a detailed statement of objections 


within 30 days of the date of service of 
the proposed decision and order. In the 
statement of objections, the aggrieved 
party must specify each issue of fact or 
law that it intends to contest in any 
further proceeding involving the 
exception matter. 

Copies of the full text of this proposed 
decision and order are available in the 
Public Docket Room of the Office of 
Hearings and Appeals, Room IE-234. 
Forrestal Building. 1000 Independence 
Avenue SW., Washington D.C. 20535. 
Monday through Friday, between the 
hours of 1:00 p.m. and 5:00 p.m., except 
federal holidays. 

George B. Breznay, 

Director, Office of Hearings and Appeals. 

May 21. 1985. 

Sp rad ling's Texaco Petroleum Products . Buhl, 
Idaho, HEE-0133 reporting requirements. 
Spradlin#’* Texaco Petroleum Products 
filed an Application for Exception from the 
provisions of the E1A reporting requirement. 
The exception request if granted, would 
relieve Spradting’s of its obligation to file 
Form E1A-782B, entitled “Rcseller/Retaiters* 
Monthly Petroleum Produd Sales Report.** 
and Form E1A-821, entitled **Annual Sales 
Report of Fuel Oil and Kerosene.’* On May 1, 
1985, the Department of Energy issued a 
Proposed Decision and Order which 
determined that the exception request be 
denied. 

|FR Doc. 85-13688 Filed 8-6-85:8*45 am) 

BILLING CODE 94604)141 


Cases Filed; Week of May 3 Through 
May 10,1985 

During the Week of May 3 through 
May 10,1935. the appeals and 
applications for exception or other relief 
listed in the Appendix to this Notice 
were Filed with the Office of Hearings 
and Appeals of the Department of 
Energy. Submissions inadvertently 
omitted from earlier lists have also been 
included. 

Under DOE procedural regulations. 10 
CFR Part 205. any person who will be 
aggrieved by the DOE action sought in 
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these cases may file written comments 
on the application within ten days of 
service of notice, as prescribed in the 
procedural regulations. For purposes of 
the regulations, the date of service of 


notice is deemed to be the date of 
publication of this Notice or the date of 
receipt by an aggrieved person of actual 
notice, whichever occurs first. All such 
comments shall be filed with the Office 


of Hearings and Appeals. Department of 
Energy. Washington. DC. 20585. 

May 24. 1965 
George B. Broxmiy. 

Director, Office of Hearings and Appeals. 


List of Cases Received bv the Of fice of Hearings and Appeals 


IWaai c* May 3 through 10. 19*5) 



Refund Applications Received 


(We** oI M«r 3 through May 10. 1965] 


DflM 

Nim# 8f refund ProCMKVq/ 
nama of ratund appfccant 

ClM No 

04 / 22 / 8 S 

Fottar CM Co /Norm Adame 
Arm* Sarvtca 

RF t45-l 

Of/26/86 

C C Oman Co /OyvMI Claan Cm 
Wart 4 Ga* 

RF146-1 

04/29 85 

Croat CM Co /Joeaptt J Mantrod. 

RF147-1 

04*29 m 

PwK landmg/Paawey Omm Cot 

RF122-6 

05/02/65 

: EdFMvmg/Kvy ON CoYTaxaa 

1 Gat Cotp 

RF 145-1 

05/02/86 ' 

Eddy Rafong/Key 08 Co / 
Sponger 08 Co 

RF 145-2 

06/06/85 ! 

: APCO/Natraakatand Pafrofaun. 

RF83-I28 


| Inc. 


05/05/85 

; Bayou Siaia Of'Ida Gaaoina/ 
Ray Irov 

RF117-4 

06.05/85 

Bayou Su»a 08/Ida Gaaoina/ 
Laon E Mfk* 

RF117-5 

06/06/8$ 

Tannaco 'Mknula Man Fueta. Inc 

RF7-177 

05/05/85 

Union Ta«a* Pat Corp 'Mot* 08 
Corp 

RF140 16 

05/06/65 

Union T na» Pal. Corp /Comma* 
ctN Propana Corp. 

RFtaa-i7 

06/05/85 

Union Taxa* PatocMum Corp / 
tm pa*, Inc 

RF1046 

05/07/85 

MMaan 08 A Propana. Inc /So* 
Of Co 

RF 141-8 

05/07/85 

Gulf Ql/AJmada Gulf Save*_ 

RF 40-3024 

06/07/85 

McCa*y Of/Mercar landmark, 
Inc 

RF14S-4 

05/07/55 

Sammoia Rrtrang/Naaonal unan 
Sconce 

RF111 -8 

05-07/65 

K«acf Co/ACF tndutme* 

RFt?56 

05/08/95 

Unon T«uu Pat Corp /CNtvO* 
USA 

RF140-18 

05'08 85 

WaAar/OaMnaa logtrtca Agancr 

RFI6-10 

05/06/85 

Bayou Siata CM Wi Gaaoina/ 
Jack CAadck 

RF 117-6 • 

0508-85 

Ktaaaf Co /Turtay Martm Co ... 

RF 125-9 

0508/85 

McCarty/M/GAL Of 06 _J 

RF143-S 

05/09/85 

Amnof. USA/Hank * LP Go A 
Maiaiat# Propana 

RF 139-4 

05/09/65 

UWa Amanca Rrtnmg Co /Wfea 

08 Co 

RFI12-11 

05/09/65 

Ropat me -'OuQuoan* Light Co 

RF 149-1 

05/10/65 

Kmaef Co /St Luca* Camaiary 

> RFI26-10 


Refund Applications Received— Continued 

(Wee* oMNy) Vrough May 10.19*51 


Data 

Nama of rotund Procaadng/ 
name ot rotund ippkcanit 

Cana Na 

06-10/85 

05/10/9$ 

Ldtta Amanca Raftrang Co /MaPo 
08 Product*. Inc. 

Union T*»a* Potrolaum Corp / 
Moaa LPGaa CO. Inc 

! RF112-12 
! RFliO 19 


Notice of Objection Received 

(Wat* Ol May 3-10. 19*51 


Dal* 

Name and localon <* ap|Acanf 

CaaaNo 

05/08/6$ 

US Oapadrnem of mtocor 

REE-0063 


Waahmgion. DC 



|FR Doc. 85-13690 Filed 6-6-65; 8 45 «m) 

SILLING CODE MS0-01-M 


Implementation of Special Refund 
Procedures 

agency: Office of Hearings and 
Apgpals. DOE. 

action: Notice of implementation of 
special refund procedures. 

summary: The Office of Hearings and 
Appeals of the Department of Energy 
solicits comments concerning the 
appropriate procedures to be followed in 
refunding a $21,200 consent order fund 
to members of the public. This money is 
being held in escrow following the 
settlement of an enforcement proceeding 


involving Harris Enterprises. Inc. of 
Portland. Oregon [Case No. HEF-0087}. 

date and ADDRESS: Comments must Ik* 
filed within 30 days of publication of 
this notice in the Federal Register and 
should be addressed to Harris 
Enterprises Inc. Consent Order 
Proceeding. Office of Hearings and 
Appeals. Department of Energy. 1000 
Independence Avenue. SW.. 
Washington. D.C 20585. All comment" 
should conspicuously display a 
reference to Case No. HEF-0087. 

FOR FURTHER INFORMATION CONTACT: 

Richard W. Dugan. Associate Director 
Office of Hearings and Appeals. 1000 
Independence Avenue. SW.. 
Washington, D.C 20585. (202) 292-2660 

SUPPLEMENTARY INFORMATION: In 

accordance with S 205.282(b) of the 
procedural regulations of the 
Department of Energy. 10 CFR 
205.262(b). notice is hereby given of the 
issuance of the Proposed Decision and 
Order set forth below. The Proposed 
Decision relates to a consent order 
entered into by Harris Enterprises. Inc. 
(Harris) of Portland. Oregon and the 
DOE which settled possible regulatory 
violations in the firm’s sales of refined 
petroleum products during the consent 
order period. November 1,1973 through 
August 31.1974. 

The Proposed Decision sets forth the 
procedures and standards that the DOF. 
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has tentatively formulated to distribute 
the escrow amount funded by Harris 
pursuant to the consent order. The DOE 
has tentatively established procedures 
under which purchasers of Harris 
refined petroleum products during the 
consent order period may file claims for 
refunds. Applications for Refund should 
not be filed at this time. Appropriate 
public notice will be given when the 
submission of claims s authorized. 

Any member of the public may submit 
written comments regarding the 
proposed refund procedures. 

Commenting parties are requested to 
submit two copies of their comments. 
Comments should be submitted within 
30 days of publication of this notice in 
the Federal Register, and should be sent 
to the address set forth at the beginning 
of this notice. All comments received in 
this proceeding will be available for 
public inspection between the hours of 
1 00 and 5.00 p.m., Monday through 
Friday, except federal holidays, in the 
Public Docket Room of the Office of 
Hearings and Appeals located in Room 
IK-234,1000 Independence Avenue SW., 
Washington, D.C 20585. 

Dated: May 23,198S. 

Georg® B. Brwznay. 

Director, Office of Hearings and Appeals. 

Proposed Decision and Order of the 
Department of Energy 

Special Refund Procedures 
May 23,1985. 

Name of Firm: Harris Enterprises. Inc. 

Date of Filing: October 13.1983. 

Case Number: HEF-O087. 

Under the procedural regulations of 
the Department of Energy (DOE), the 
Economic Regulatory Administration 
(F.RA) may request that the Office of 
Hearings and Appeals (OHA) formulate 
and implement special procedures to 
distribute funds received as a result of 
enforcement proceedings in order to 
remedy the effects of alleged or actual 
violations of the DOE regulations. See 10 
CFR Part 205, Subpart V. The Subpart V 
process may be used in situations where 
the DOE is unable to identify readily 
those persons who likely were injured 
by alleged or adjudicated overcharges or 
to ascertain readily the extent of such 
persons’ injuries. For a more detailed 
discussion of Subpart V. see Office of 
Enforcement, 9 DOE \ 83.553 at 85.284 
(1982). and Office of Enforcement, 8 
DOE H 82.597 (1981) ( Vickers). 

I Background 

In accordance with the provisions of 
Subpart V, on October 13,1983. the ERA 
filed a Petition for the Implementation of 
Special Refund Procedures in 
connection with a consent order entered 


into with Harris Enterprises, Inc. 

(Harris) of Portland, Oregon. 1 

Harris sells refined petroleum 
products in the states of Oregon and 
Washington to other petroleum 
marketers (resellers) and to end-users in 
bulk sales and through 16 company- 
operated retail stations. Harris is 
therefore a “reseller-retailer” of refined 
petroleum products, as that term was 
defined in 10 CFR 212.31. An ERA audit 
of Harris' operations during the period 
November 1,1973 through August 31. 

1974 revealed possible violations of the 
Mandatory Petroleum Price Regulations. 
In order to settle all claims and disputs 
between Harris and the DOE regarding 
the firm's compliance with the DOE 
price and allocation regulations during 
the audit period, the firm entered into a 
consent order with the DOE on June 11. 
1979. The consent order covers Harris’ 
sales of motor gasoline. No. 1 stove 
(heating) oil. and No. 2 fuel oil during 
the ten-month audit period (hereinafter 
the consent order period). The consent 
order refers to the ERA’S allegations of 
overcharges, but notes that no findings 
of violations were made. Additionally, 
the consent order states that Harris does 
not admit that it committed any such 
violations. In executing the consent 
order, Harris agreed to refund $39,685 
directly to the customers of its retail 
outlets through price rollbacks and 
$118,239 directly to its wholesale 
customers. See Consent Order ? 7. An 
Appendix to the consent order 9ets forth 
the names and addresses of the 
wholesale customers who were 
allegedly overcharged by Harris, along 
with the designated refund amounts. 

Harris implemented a price rollback 
at its retail outlets and began making 
direct payments to wholesale customers 
pursuant to the consent order. However, 
in March 1980, Harris notified the DOE 
that, due to the fact that a number of its 
customers had changed addresses or 
gone out of business, it was impossible 
for it to complete its direct refund 
obligations to wholesale customers. 
Harris proposed that it sastisfy the 
$55,741 balance of its refund obligation 
by donating heating oil to various 
charities. The ERA rejected this 
proposal and, after further negotiations, 
on July 17,1981, Harris and the ERA 
amended the June 11.1979 consent order 


1 Harris Enterprise*. Inc. includes the following 
affiliated companies: Premium Oil Company. Harris 
Distributing Company. Harris Oil Company. Tiger 
Oil Company, and two Thrifty Rent-a-Car outlets. 
During the audit* the ERA did not have sufficient 
sales price data from Tiger and the Thrifty outlets to 
evaluate their compliance with the DOE regulations. 
Accordingly, their operations were not included in 
the Harris audit and are not covered by the consent 
order. 


and agreed that Harris' obligations 
under the consent order would be 
satisfied if the firm remitted $21,200 to 
the DOE for deposit in an interest- 
bearing escrow account for later 
disbursement. In modifying the original 
consent order, the DOE and Harris 
agreed that the refund to Harris retail 
station customers had been completed 
and that only refunds to Harris' 
wholesale customers were outstanding. 
This Proposed Decision and Order 
concerns the distribution of the $21,200 
that Harris remitted to the DOE, plus the 
interest which has accrued on that 
money. 

II. Jurisdiction 

The procedural regulations of the DOE 
set forth general guidelines by which the 
OHA may formulate and implement a 
plan of distribution for funds received as 
a result of an enforcement proceeding. 

10 CFR Part 205. Subpart V. The Subpart 
V process may be used in situations 
where the DOE is unable to identify 
readily persons who were injured bv 
alleged or adjudicated violations, or is 
unable to ascertain the amounts of such 
persons' injuries. After reviewing the 
record in the present case, we hove 
concluded that a Subpart V proceeding 
is an appropriate mechanism for 
distributing the Harris consent order 
fund. We therefore propose to grant the 
ERA'S petition and assume jurisdiction 
over distribution of the fund. 

III. Proposed Refund Procedures 

As indicated above, an Appendix to 
the Harris consent order identifies the 
wholesale customers who were 
allegedly overcharged by Harris. These 
customers are listed in Appendices A 
and B of this Proposed Decision and 
Order. We believe that these were the 
parties who were most likely injured by 
the Harris pricing practices that were 
alleged to be in violation of the price 
regulations. These firms include both 
resellers (wholesalers and retailers) and 
end-users of the products purchased 
from Harris. In prior refund proceedings, 
we have required resellers of refined 
petroleum products purchased from a 
consent order firm to demonstrate that 
they did not pass on to their customers 
the price increases implemented by the 
firm. See, e.g„ Vickers . In other words, 
resellers of a consent order firm’s 
products are generally required to 
demonstrate that during the consent 
order period they would have 
maintained their prices for the 
petroleum products at the same level 
had the alleged overcharges not 
occurred. While there are a variety of 
ways to make this showing, a reseller 
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should generally demonstrate that at the 
time it purchased the product from the 
consent order firm market conditions 
would not permit it to increase its prices 
to pass through to its customers the 
additional costs associated with the 
alleged overcharges. In addition, the 
reseller is generally required to show 
that it maintained a “bank" of 
unrecovered costs in order to 
demonstrate that it did not subsequently 
recover these costs by increasing its 
prices. The maintenance of a bank docs 
not. however, automatically establish 
injury. See, Tenneco Oil Co./Chevron 
U.S.A.. Inc .. 10 DOE J 85,014 (1982); 
Vickers Energy Corp./Standord Oil Co.. 
10 DOE 1 85,036 (1982); Vickers Energy 
Corp./Koch Industries, Inc.. 10 DOE 4 
85.038 (1982). 

In this case, however, as in many 
other refund proceedings, we propose to 
adopt a presumption of injury with 
respect to small claims filed by resellers. 
Presumptions in refund cases are 
specifically authorized by applicable 
DOE procedural regulations. Section 
205.282(e) of those regulations states 
that: 

In establishing standards and procedures 
for implementing refund distributions, the 
Office of Hearings and Appeals shall take 
into account the desirability of distributing 
the refunds in an efficient effective and 
equitable manner and resolving to the 
maximum extent praticable at! outstanding 
claims. In order to do ao, the standards for 
evaluation of individual claims may be based 
upon appropriate presumptions. 

10 CFR 205.282(e). The presumption we 
propose to adopt in this case is used in 
an effort to permit reseller claimants to 
participate in the refund process without 
incurring disproportionate expenses, 
and to enable OHA to consider the 
refund applications in the most efficient 
way possible in view of the iimitted 
resources available. 

The presumption that reseller 
claimants seeking smaller refunds were 
injured by the pricing practices settled 
in the Harris consent order is based on a 
number of considerations. See. e&. 

Uban Oil Co., 9 DOE 4 82.541 (15)82). As 
we have noted in prior refund decisions, 
there may be considerable expense 
involved in gathering the data needed to 
support a detailed claim of injury. In 
order to prove such a claim, an 
applicant must compile and submit 
detailed factual information regarding 
the impact of alleged overcharges which 
took place many years ago. This 
procedure is generally time-consuming 
and expensive, and in the case of small 
claims, the cost to the firm of gathering 
this factual information, and the cost to 
the OHA of analyzing it may be many 
times the expected refund amount. 


Failure to allow* simplified application 
procedures for small claims could 
therefore deprive injured parties of the 
opportunity to obtain a refund. The use 
of presumptions is also desirable from 
an administrative standpoint, because it 
allows the OHA to process a large 
number of routine refund claims quickly, 
and use its limited resources more 
efficiently. Finally, these smaller 
claimants purchased covered products 
from Harris and were in the chain of 
distribution where the alleged 
overcharges occurred. Therefore, they 
bore some impact of the alleged 
overcharges, at least initially. The 
presumption eliminates the need for a 
claimant to submit and the OHA to 
analyze detailed proof of what 
happened downstream of that initial 
impact 

Under the presumption we propose to 
adopt, a reseller claimant will not be 
required to submit any additional 
evidence of injury beyond purchase 
volumes if its refund claim is based on 
purchases below a threshold level. 1 
Previous OHA refund decisions have 
expressed the threshold either in terms 
of a ceiling on purchases from the 
consent order firm, or as a dollar refund 
amount. However, in Texas Oil & Gas 
Cotjk 12 DOE 4 85,069 (1984), we noted 
that describing the threshold in terms of 
a dollar amount rather than a purchase 
volume figure would better effectuate 
our goal of facilitating disbursements to 
applicants seeking relatively small 
refunds. Id. at 68,210. We believe that 
the same approach should be followed 
in this case. The adoption of a threshold 
level below which a claimant is not 
required to submit any further evidence 
of injury beyond volumes purchased is 
based on several factors. As noted 
above, we are especially concerned that 
the cost to the applicant and the 


1 We propose that resailere who made only spot 
purchase* from Harris be presumed to Have suffered 
no injury. They would therefore be ineligible for any 
refund, even a refund at or below the threshold 
level. As we have previously etnted with reaped to 
spot purchasers: 

(T]hoaa customer* tend to have considerable 
discretion in where and when to maka purchases 
and would therefore not have made spot market 
purchases of (the firm's prodort) at increased 
prices unless they were able to pass through the 
full amount of (the firm’s] quoted selling price at 
the time of purchase lo their own customers. 
Vickers. 0 DOE at to.390-07 See Office of Special 
Coumol 10 DOE 1 85.046 at 66.200 (1962) The same 
rationale holds true in the present case. 
Accordingly, in order to overcame the rebuttable 
presumption that it was not injured hi addition to 
the proof of injury required of those resellers 
claiming more than the threahold amount, any 
reseller claimant who was • spot purchaser must 
submit additional evidence to establish that It was 
unable to exercise discretion as to where and when 
it made the purchasefs) on which Its refund claim 
is based 


government of compiling and analyzing 
information sufficient to show injury not 
exceed the amount of the refund to be 
gained. In this case, where the refund 
amount is fairly lowqpnd the time period 
of the consent order was quite distant, 
we find that the establishment of a 
presumption of injury for all claims of 
$5,000 is reasonable. 1 See Texas Oil # 
Gas Corpj Marion Corp., 12 DOE 
4 85.014 (1984). 

In addition to the presumption we are 
proposing to adopt with respect to small 
claims, we are making a finding that 
end-users or ultimate consumers whose 
business is unrelated to the petroleum 
industry were injured by the alleged 
overcharges settled in the consent order 
Unlike regulated firms in the petroleum 
industry, members of this group 
generally were not subject ot price 
controls during th econsent order period, 
and were not required to keep records 
which justified selling price increases by 
reference to cost increases. For these 
reasons, an analysis of the impact of the 
alleged overcharges on the final prices 
of non-petroleum goods and services 
would be beyond the scope of this 
special refund proceeding. See Office of 
Enforcement. Economic Regulatory 
Administration, 10 DOE 4 85.072 (1983) 
see also Texas OH & Gas Corp., 12 DOE 
at 8,209 and cases cited therein. 
Therefore, end-users of Harris petroleum 
products will not be required to 
document the extent of injury incurred 
from the alleged overcharges. 

IV. Distribution of Consent Order Funds 

In many cases the ERA audit files muy 
not provide conclusive evidence as to 
the eidentity of all eligible parties or (he 
amount of money they should recieve in 
a Subpart V proceeding. However, wc 
believe it is appropriate in the present 
case to use these files to determine 
eligibility for refunds. In relying on the 
information in the ERA files, we note 
that the ERA audit of Harris had been 
substantially completed, a Notice of 
Probable Violation (NOPV) had been 
issued, and the allegedly overcharged 
parties were well defined, as evidenced 
by tho Appendix attached to the Harris 
consent order. Accordingly, we proper•• 
to limit eligibility for refunds in this 
proceeding to those firms identified in 
the Appendix to the Harris consent 
order. We further propose to use the 


" All of the potential refunds lo resellers 
calculated in accordance with th# methodology 
proposed In Pari IV of this Proposed Decision felt 
below the $5,000 threshold amount (set* Append;* 
A). Therefore, if the proposed methodology is 
implemented, no applicants will be required tu 
submit detailed evidence of injury In order to 
qualify far a refund In the amount proposed 
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information provided in that Appendix 
in conjunction with the information in 
die March 13.1960 report which Harris 
prepared showing the refunds it had 
already made to wholesale customers as 
of that date, to fashion a refund plan 
which will correspond closely to the 
injuries experienced- Cf Marion Corp* * 

\1 HOE 1 85.014 (1984) (refunds to 
customers identified in NOPV). 

According to the information we have 
in the ERA audit files concerning Harris' 
compliance with the June 11,1979 
consent order. Harris made direct 
refunds to its wholesale customers in 
unequal amounts. For example, the 
March 13.1980 record indicates that 
Harris had refunded as much as 97 
percent of one customer's total refund 
and none of another customer’s 
designated refund. In the absence of any 
Uter documentation of additional 
pnymenta from Harris to its customers, 
we are presuming that the information 
in the ERA audit file dated March 13. 

1980, is a reliable measure of the amount 
of refunds disbursed by Harris. 

In order to allocate the consent order 
fund of $21,200 plus interest equitably 
among Harris’ wholesale customers, we 
have devised a plan which will allow 
every customer to receive 
approximately the same proportion of 
the amount designated for it in the 
consent order appendix. Specifically, we 
have allocated the principal of the 
escrowed consent order fund so that 
each of Harris' wholesale customers 
would be able to receive at least 81.24 
percent of the amount which it was 
originally going to receive pursuant to 
the consent order. 4 We recognize that 
some purchasers have already received 
from Harris more than 81.24 percent of 
the refund amount specified for them in 
the consent order. While we do not 
believe that it is appropriate to make 
those firms relinquish a portion of their 
refunds, we do believe that equitable 
factors require that they not receive any 
additional refunds from the Harris 
consent order fund. The wholesale 
customers who will receive a refund 
under our proposal, along with the share 
of the settlement amount allotted to 


‘The amount* Ml fotth in Appendix A provide 
w). 1 )’ «n approximation of the refund each *uccr*sful 
would receive. exclusive of interest Since 
tfc# Fj<A audit files indicate that aorne of the firm* in 
Appendix A may be out of bust neat or difficult to 
kx'jte. it la possible that tome of those firm* will 
«ol apply for refund* If we do not receive 
typhcAtioM from tome of those firm*, we propose 
to «*» the funds allocated to them to raise the 
amimufli level of refunds above 81 24 percent to a 
bvH not In the excess of 100 percent of the amount 

*hrii it was scheduled to rcceKe pursuant to the 

w»u«nt order. We Will not be in a position to 

ulcaiatv an exact refund allocation until after the 

dutt of the refund application period. 


each to raise the refund to 81.24 percent 
of the original amount, are listed in 
Appendix A to this Decision and Order. 
Those Harris customers who received 
81.24 percent or more of the original 
consent order amount attributable to 
them, and are thus considered ineligible 
for additional refunds based on Harris' 
alleged violations, are listed in 
Appendix B. 

Finally, we propose to establish a 
minimum amount of $15 for refund 
claims. We have found through our 
experience in prior refund cases that the 
cost of processing claims in which 
refunds are sought for amounts less than 
$15 outweighs the benefits of restitution 
in those situations. See Uban Oil Co* 
see also 10 CFR 205.286(b). 

Refund applications in this proceeding 
should not be filed until after issuance 
of a final Decision and Order. Detailed 
procedures for filing applications will be 
provided in the final Decision and 
Order. Before disposing of any of the 
funds received, we intend to publicize 
the distribution process in the Federal 
Register and to notify all of the firms 
listed in Appendices A and B of this 
proceeding. In the event that money 
remains after all meritorious claims 
have been disposed of. undistributed 
funds could be distributed in a number 
of ways in a subsequent proceeding. 
However, we will not be in a position to 
decide what should be done with any 
remaining funds until the first stage 
refund procedure is completed. 

It is Therefore Ordered That: 

The refund amount remitted to the 
Department of Energy by Harris 
Enterprises. Inc., pursuant to the consent 
order executed on June 11.1979 and 
modified on July 17.1981, will be 
distributed in accordance with the 
foregoing decision. 

Appendix A 

Harris Enterprises, Inc—Customers Due 
Refunds 


Amount 
dUA 10 


Retond 


refund 


V.V 

13. 

1980 


10 

01 24 
pd of 

«w 


Apptoge* Dairy. 0809 N lomterd. Port 
lard OR 97804 _-.... 

Bo**. 0100 ME Union. Port \ 

land OR 97211__ -i 

JO* Rnw. 1 N F/wnor*. Portland. OR 

97227 --- 

Maunce 6»ooA». 3331 Fr*nMn 0Nd 

Eugene. OR 97403——.-- 

Ron Sgter 18777 S€ UcloogMkv Mi 
•Wn, OR 97222. __1 


order 

wtond 



amount 

SI. 181 

11.374 

1.074 

1.290 

250 

i zn 

492 

556 

US 

977 


Harris Enterprises, Inc.—Customers Duf 
Refunds— Continued 



Firm 

Refund 

re 

cored 

MCf 

June 

30. 

1975 

Amour* 
due to 
mat* 
refund 
eouat 

10 82 
pci 

Donald MendenhaA, P O Boa 293. S w 
tart. OR 97758-- ~ 

174 

* 5 

Gray a Crane A Front. 

Portland. OR 97210 .. .~ ----- 

209 

245 

Fi up. 205 Cckjrtm NE. Salem, OR 

§7303 - - _ 

1 

64 

AL Mora A Son. 6014 NE Garfield. 
Portland OR 97711 

4.058 

2664 

Hatoy** HeaWig 04*. li22 SW Grant. 
Tigard, OR 97223__ 

791 

129 

iacfc Maguire, 2*44 Galea Way. Forest 
Grove. OR 97118-- 

455 

334 

P mJ Pneat MaaSng 04*. 1140 SE 199W 
Portland. OR 87233—--- 

2.185 

966 

Barer Me. 4401 SW 1108*. Beaverton, 
OR 97006 -r - - —_~— 

1.899 

1J911 

F E Stem 485 Rrver Road Gladstone, 
OR 97027 --- 

262 

363 

Reinhart! 04. 5322 DaSee Hwy. Salem, 
OR 97304 __ 

31 

*3 

McCei 04. 2313 Lloyd Career Portend 

OR 87232_____ 

0 

546 

W<ftng TrarwportaJion. 10145 N Portland 
Rd. Portland OR 97717--- 

881 

87 

Mac's Super Service. 4003 McKinley 
Ave. Teoora. WA 98404 . 

1.108 

86 

fU. Barrett, 3317 Auburn Way North. 
Auburn. WA 98002... 

M 

228 

Thermo* Inc. P.O Soe 978 Tacoma. 
WA 96*01___— ---- 

1,141 

400 

Cart Moors. 2107 NE 62nd Portland OR 

473 

96 

Defence 04 Oou Rl 1. Boe 147. Mon* 
mouth, OR ..—... - 

119 

53 

Ralph loefcrem, i860 SW 3rd. Co****. 
OR 97330 .. 

JL519 

176 

Grace 04 Co. 5622 SE Sentem Hwy. 
Albany. OR , _____ 

187 

102 

Total refunds due (ercJuwv* of ntei 

**0- 

2i 201 


>e*o*si» 


Appendix B 

Harris Enterprises, Inc., Wholesale Customers 
Who Redovml at Least B1.24\ of Refund Due 
Under Consent Order 

Firm 

J. R. Bales, 1133 SW Oak Street. Hillsborough. 
OR 97123 

Lcn Remington. 595 N. Pacific Hwy.. 
Woodbum. OR 97071 

Max Klcman. 4774 Franklin Blvd., Eugene. OR 
97403 
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Powell Distributing Co.. P.O. Box 17194. 

Kenton Station. Portland. OR 97200 
Champion OU Co.. 9125 N. Outrage. Portland. 
OR 97217 

lack Gross, 3305 N. Hgwy 97. Bind. OR 97701 
john jersey A Son. 684S NE 42nd Ave. 
Portland. OR 97218 

Harold Cash. 0080 SE 82nd Portlund. OR 
97286 

Gov*Mart. Inc., 705 Rainier Ave, South. 
Renton, WA 98055 

Mike Held*. 2070 Cascade Drive. Woodbum. 
OR 

LAM Transportation. Box 519. Winston. OR 
Fletcher Oil Company. 606 Alexander Street, 
Tacoma. W r A 9842i 

Gull Oil. 3404 Fourth Avenue South. Seattle. 
WA 96124 

|FR Doc 85-13685 Filed 6-6-85: 8:45 am) 

nuwo cooe eiso-ot-M 


Implementation of Special Refund 
Procedures 

agency: Office of Hearings and 
Appeals. DOE. 

action: Notice of Implementation of 
Special Refund Procedures. 

summary: The Office of Hearings and 
Appeals of the Department of Energy 
announces the procedure for 
disbursement of $5,577.96 (plus accrued 
interest) obtained as the result of a 
Consent Order which the DOE entered 
into with Crystal Petroleum of Corpus 
Christi. Texas. The funds will be 
available to customers who purchased 
motor gasoline or No. 2 diesel fuel from 
Cry stal during the period June 13,1973 
through March 3t. 1980. 

DATE ANO address: Applications for 
refund of a portion of the Cry stal 
consent order funds must be postmarked 
within 90 days of publication of this 
notice in the Federal Register and 
, should be addressed to: Crystal Consent 
Order Refund Proceeding. Office of 
Hearings and Appeals. Department of 
Energy. 1000 Independence Avenue. 

SW.. Washington, D.C. 20565. Ail 
applications should conspicuously 
display a reference to Case Number 
HEF-0059. 

FOR FURTHER INFORMATION CONTACT: 

Richard W. Dugan, Associate Director. 
Office of Hearings and Appeals. 1000 
Independence Avenue, SW„ 
Washington. D.C. 20585. (202) 252-2860. 
SUPPLEMENTARY INFORMATION: In 
accordance with g 205.282(c) of the 
procedural regulations of the 
Department of Energy, 10 CFR 
205.282(c). notice is hereby given of the 
issuance of the Decision and Order set 
out below. The Decision and Order 
relates to a Consent Order entered into 
by Crystal Petroleum of Corpus Christi. 
Texas, which settled possible pricing 


and allocation violations with respect to 
the firm’s sales of motor gasoline and 
No. 2 diesel fuel during the period june 
13.1973 through March 31.1980. Under 
the terms of the Consent Order. 

S5.577.96 has been remitted by Crystal 
and is being held in an interest-bearing 
escrow account pending determination 
of its proper distribution. 

The Office of Hearings and Appeals 
previously issued a Proposed Decision 
and Order which tentatively established 
a two-stage refund procedure and 
solicited comments from interested 
parties concerning the proper 
disposition of the Crystal consent order 
funds. The Proposed Decision and Order 
discussing the distribution of the Crystal 
consent order funds was issued on 
March 2a 1985. 50 FR 13964 (April 8, 
1985). 

As the Cry stal Decision and Order 
indicates, applications for refunds from 
the consent order funds may now be 
filed. Applications will be accepted 
provided they are postmarked no later 
than 90 days after publication of this 
Decision and Order in the Federal 
Register. 

Applications will be accepted from 
customers who purchased motor 
gasoline or No. 2 diesel fuel from Crystal 
during the period June 13,1973 through 
March 31,1980. The specific information 
required in an application for refund is 
set forth in the Decision and Order. The 
Decision and Order reserves the 
question of the proper distribution of 
any remaining consent order funds until 
the first-stage claims procedure is 
completed. 

Dated May 23.1985. 

George B. Breznay, 

Director . Office of Ht*a rings and Appeals. 

Decision and Order of the Department of 
Energy 

Special Refund Procedures 
,May 23.1985 

Nume of Firm: Crystal Petroleum. 

Date of Filing: October 13,1983. 

Case Number: HEF-OOS9. 

In accordance with the procedural 
regulations of the Department of Energy 
(DOE). 10 CFR Part 205, Subpart V, the 
Economic Regulatory Administration 
(ERA) of the DOE filed a Petition for the 
implementation of Special Refund 
Procedures with the Office of Hearings 
and Appeals on October 13.1983. The 
petition requests that the OHA 
formulate and implement procedures for 
the distribution of funds received 
pursuant to a Consent Order entered 
into by the DOE and Crystal Petroleum 
(Crystal) of Corpus Christi. Texas. 


I. Background 

Crystal is a “reseller-retailer” of 
“refined petroleum products.” as the.s< 
terms were defined in 10 CFR 212.31. An 
ERA audit of Crystal's operations during 
the period June 13,1973 through March 
31.1980 (the audit period) revealed 
possible violations of the price 
regulations promulgated under the 
Economic Stabilization Act of 1970 and 
of the Mandatory Petroleum Price 
Regulations. In order to settle all claims 
and disputes between Crystal and the 
DOE regarding sales of motor gasoline 
and No. 2 diesel fuel during the audit 
period, the firm entered into a Consent 
Order with the DOE on September 29. 
1981. Under the terras of the Consent 
Order, ihe firm agreed lo refund 
$98,603.33 directly to its end-user 
customers by cash payments or credit 
memoranda and $4,998.01 to the DOE for 
deposit in an interest-bearing escrow 
account pending distribution by the 
DOE The Consent Order refers to the 
ERA allegations of overcharges, but 
notes that no findings of violation were 
made. In addition, the Consent Order 
states that Crystal does not admit that it 
committed any such violations. 

On March 28.1985, we issued a 
Proposed Decision and Order (PDAGI 
setting forth a tentative plan for the 
distribution of the Crystal consent order 
fund. 50 FR 13864 (April 8.1985). We 
stated in the PDAO that the basic 
purpose of a special refund proceeding 
is to make restitution for injuries that 
were suffered as a result of alleged or 
adjudicated violations of the DOF, 
regulations. In order to effect restitution 
in this proceeding, we proposed to 
establish a claims procedure wherein 
applications for refund would be 
accepted from customers who can 
demonstrate that they were injured as a 
result of any overcharges made by 
Crystal during the consent order 
period. 1 In the PDAO, we noted that oil 
of the potential claimants in the present 
proceeding are likely to be petroleum 
product resellers, i.e.. retailers and 
wholesalers, because the end-user 
customers who were injured by 
Crystal's alleged overcharges were to 
have received direct refunds from 
Crystal under the terms of the Consent 
Order. 

A copy of the PDAO was published tn 
the Federal Register on April 8, 1985. 
and comments were solicited regarding 
the proposed refund procedures. While 
none of Crystal's customers filed 
comments on the proposed procedure*. 


1 In the present case. the cun sent order period is 
coterminous wdh the audit period (|une IS. ItTi 
through March 31. 1W0) 
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comments were filed on behalf of the 
States of Arkansas. Delaware. Iowa. 
Louisiana. North Dakota. Rhode Island, 
and West Virginia. These comments, 
however, discuss the distribution of any 
residual funds that might remain after 
refunds have been made to first stage 
c! imants. The purpose of this Decision 
and Order is limited to establishing 
procedures to be used for filing and 
processing claims in the first stage of the 
present refund proceeding. This 
Decision sets forth the information that 
a ; irchaser of motor gasoline or No. 2 
diesel fuel from Crystal should submit in 
an Application for Refund in order to 
establish eligibiluty for a portion of the 
Crystal consent order fund. The 
formulation of procedures for the final 
disposition of any remaining funds will 
necessarily depend on the size of the 
fund. See Office of Enforcement. 9 DOE 
\ 82.508 (1981). Therefore, it would be 
premature for use to address at this time 
the issues raised by the States* 
comments concerning the disposition of 
any funds remaining after all the 
meritorious first stage claims have been 
paid.* Since we have received no other 
comments regarding the issues raised in 
the PD&O, we will adopt the proposed 
refund procedures. 

II lurisdiction 

The procedural regulations of the DOE 
set forth general guidelines by which the 
Office of Hearings and Appeals may 
formulate and implement a plan of 
distribution for funds received as a 
result of an enforcement proceeding. 10 
CFR Part 205. Subpart V. The Subpart V 
process may be used in situations where 
the DOE is unable to identify readily 
persons who were injured by alleged or 
adjudicated violations, or unable to 
ascertain the amounts of such persons* 
injuries. For a more detailed discussion 
of Subpart V and the authority of the 
Office of Hearings and Appeals to 
funhion procedures to distribute refunds 
obtained as part of settlement 
agreements, see Office of Enforcement. 

9 DOE 1 82,553 (1982); Office of 
Enforcement. 9 DOE f 82.508 (1981); 
Office of Enforcement. 8 DOE $ 82,597 
(1981) (hereinafter cited as Vickers). As 
we stated in the PDAO, we have 
reviewed the record in the present case 
and have determined that a Subpart V 
proceeding is an appropriate mechanism 
for distributing the Crystal consent 
order fund. We will therefore grant the 
ERAs petition and assume jurisdiction 
over distribution of the fund. 


1 ^trihemioT*. It i« mi* dear that an) of the 
Cr eventing States have a direct inf crest In the 
Person! proceeding, since all of the sale* invoked 
made In Tinea*. 


III. Determination of Injury and Refund 
Amounts 

As in many prior special refund cases, 
we will adopt certain presumptions. 

First, we will adopt a presumption that 
the alleged overcharges on which the 
consent order fund is based were 
dispersed equally in all of Crystal's 
sales of motor gasoline and No. 2 diesel 
fuel to resellers during the consent order 
period. The OHA has referred to this 
presumption in the past as a volumetric 
refund amount. Second, we will adopt a 
presumption of injury with respect to 
small claims. 

Presumptions in refund cases are 
specifically authorized by applicable 
DOE procedural regulations. Section 
205.282(e) of those regulations states 
that: 

In establishing standards and procedures 
for implementing refund distributions, the 
Office of Hearings and Appeals shall take 
into account the desirability of distributing 
the refunds In an efficient, effective and 
equitable manner and resolving to the 
maximum extent practicable all outstanding 
claims. In order to do so. the standards for 
evaluation of individual claims may be based 
upon appropriate presumptions. 

10 CFR 205.282(e). The presumptions we 
will adopt in this case are used to permit 
claimants to participate in the refund 
process without incurring 
disproportionate expenses, and to 
enable the OHA to consider the refund 
applications in the most efficient way 
possible in view of the limited resources 
available. 

The volumetric refund presumption 
assumes that alleged overcharges were 
spread equally over all gallons of 
product marketed by a particular firm. 

In the absence of better Information, this 
assumption is sound because the DOE 
price regulations generally required a 
regulated firm to account for increased 
costs on a firm-wide basis in 
determining its prices. 1 

In the present case, the ERA'S audit 
records do not identify all of Crystal s 
reseller customers. Moreover, the audit 
records do not list any alleged 
overcharge amounts by customer. 
Consequently, the available information 
in this case is insufficient to base 
refunds on the amount each individual 


9 We recognise, however, that tint Impact of • 
firm * pricing practice* on an individual purchaser 
could have bern greater, and any purchaser will 
therefor* be allowed to file a refund application 
based on a daim that it suffered ■ disproportionate 
injury a* a result of Crystal * pricing practices 
during the audit period. A refund application for an 
amount greater than the amount calculated using 
the volumetric presumption mutt document the 
disproportionate impact of the alleged overcharge* 
See. c^.. Amtni. Inc.. 12 DOEf 6S4X73 at OJ3S-M 
(10041. 


applicant was allegedly overcharged. 

We will therefore adopt our proposal to 
use the volumetric method to allocate 
the consent order fund. We have 
determined the volumetric refund factor 
by dividing the escrowed consent order 
fund ($5,577.96) by the estimated total 
volume of motor gasoline and No. 2 
diesel fuel sold by Crystal to resellers 
during the audit period (6,955.444 
gallons), resulting in a per gallon refund 
amount of S0.0008020. 4 The interest 
which has accrued on the money in the 
escrow account will be added to the 
refund of each successful claimant in 
proportion to the size of its refund. 

As we stated In the PDAO. the second 
presumption we will establish involves 
small claims made by resellers. In 
general resellers who file refund claims 
in Subpart V proceedings are required to 
demonstrate that they absorbed the 
alleged overcharges. See, e.g., Vickers. 
While there are a variety of ways to 
make this showing, they must generally 
demonstrate that at the time they 
purchased petroleum products from a 
consent order firm, market conditions 
would not permit them to increase their 
prices to pass through the additional 
costs associated with the alleged 
overcharges. See Vickers Energy Carp ./ 
Standard Oil Co. (Indiana). 10 DOE 
$ 85.036 (1982); Vickers Energy Corp./ 
Koch Industries. Inc.. 10 DOE \ 85.038 
(1982). However, in this case, as In prior 
refund proceedings, we will adopt a 
presumption that reseller claimants 
seeking smaller refunds were injured by 
the pricing practices settled In the 
Consent Order. See. e.g.. Uban Oil Co. t 
9 DOE $ 82.541 (1982). As we have noted 
in many previous refund decisions, there 
may be considerable expenses involved 
in gathering the types of data needed to 
support a detailed claim of injury. In 
order to prove such a claim. An 
applicant must compile and submit 
detailed factual information regarding 
the impact of alleged overcharges which 
took place many years ago. This 
procedure is generally time-consuming 
and expensive, and in the cose of small 
claims, the cost to the firm of gathering 
this factual information, and the cost to 
the OHA of analyzing it. may be many 
times the expected refund amount 


4 Although the Consent Order required Crystal to 
pay SSJWSm to the DOR Crystal paid a Iota! of 
$3,477.00 to the DOE eacrow account a* a result of 
interat which had accrued on that amount prior to 
payment The volumetric factor ha« been calculated 
bated on this figure In addition, since the ERA 
audit filet do not lift the volume* of motor gaaoltne 
and No 2 die*el fuel void by Crystal to reseller* 
during the entire consent order period, we Hava 
calculated that total sales volume figure by 
extrapolating sale* figure* from the available audit 
data 
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Failure to allow simplified application 
procedures for small claims could 
therefore operate to deprive injured 
parties of the opportunity to obtain a 
refund. The use of presumptions for 
small claims is also desirable from an 
administrative standpoint because it 
allows the OHA to process a large 
number of refund claims quickly and use 
its limited resources more efficiently. 
Finally, we know that these smaller 
claimants purchased covered petroleum 
products from Crystal and were in the 
chain of distribution where the alleged 
overcharges occurred. Therefore, they 
bore 9ome impact of the alleged 
overcharges, at least initially. The small 
claims presumption eliminates the need 
for a claimant to submit and the OHA to 
analyze detailed proof of what 
happened downstream of that initial 
impact. 

Under the small claims presumption 
we are adopting, a reseller claimant will 
not be required to submit any additional 
evidence of injury beyond purchase 
volumes if its refund claim is based on 
purchases below $5,000.* See Marion 
Corp.. 12 DOE \ 85.014 (1984). In the 
PD&O, we noted that the entire consent 
order amount to be distributed in the 
present proceeding is only slightly more 
than $5,000. Accordingly, we believe 
that all reseller claimants are likely to 
fall within the threshold level. 

We will also adopt our proposal to 
establish a minimum amount of $15 for 
refund claims. We have found through 
our experience in prior refund cases that 
the cost of processing claims in which 
refunds are sought for amounts less than 
$15 outweighs the benefits of restitution 
in those situations. See. eg.. (Jban Oil 
Co.. 9 DOE \ 82,541 at 85.225 (1982). See 
also 10 CFR 205.286(1). 

IV. Application for Refund Procedures 

We have determined that the 
procedures described in the PD&O are 
the most equitable and efficacious 
means of distributing the Crystal 
consent order fund. Accordingly, we 
shall now accept applications for refund 
from customers who puxhased motor 
gasoline or No. 2 diesel fuel from Crystal 
during the consent order period. 


• Readier* who made only spot purchases from 
Crystal will be preiumcd to have tuffered no injury 
They will therefore be ineligible for an> refund, 
even a rrfund below the threahold level A* we 
have previously stated with respect to spot 
purchasers: 

[TJhoae customers tend to have considerable 
discretion in where and twhen to make 
purchases and would therefore not have made 
spot market purchases of (the firm's product] at 
increased prices unless they were able to pass 
through the full amount of (the Arm’s | quoted 
selling price at the time of purchase tot heir own 
customers. 


Vickers. 8 DOE at 85.398-97. See Office 
of Special Counsel. 10 DOE 85.048 at 
88,200 (1982). The same rationale holds 
true in the present cose. Accordingly, in 
order to overcome the rebuttable 
presumption that it was not injured, any 
reseller claimant who was a spot 
purchaser must submit additional 
evidence to establish that it was unable 
to exercise considerable discretion as to 
where and when it made the purchase(s) 
on which its refund claim is based. 

In order to receive a refund, each 
applicant will be required to report the 
monthly volume of motor gasoline and 
No. 2 diesel fuel purchased from Crystal 
for which it is claiming a refund. The 
applicant must also state how it used 
the motor gasoline and No. 2 diesel fuel, 
i.e., whether it was a reseller or an 
ultimate consumer. If the applicant is an 
ultimate consumer, it must demonstrate 
that it did not receive a direct refund 
from Crystal under the terms of the 
Consent Order. Any reseller who 
requests a refund in excess of the $5,000 
threshold amount mu9t submit evidence 
to establish that it did not pass on the 
alleged overcharges to its customers. In 
addition, each applicant must state 
whether there has been a change in 
ownership of the firm since the audit 
period and must provide the names and 
addresses of any other owners. If there 
has been a change in ownership, the 
applicant should either state the reasons 
why the refund should be paid to the 
applicant rather than the other owners 
or provide a signed statement from the 
other owners indicating that they do not 
claim a refund. Applicants should also 
report any past or present involvement 
as a party in DOE enforcement 
proceedings. If these proceedings huve 
terminated, the applicant should furnish 
a copy of the final order issued in the 
matter and indicate the status of any 
remedial action required by the order. If 
the proceeding is ongoing, the applicant 
should briefly describe the proceeding 
and its current status. The applicant is 
under a continuing obligation to keep 
the OHA informed of any change in 
status while its refund application is 
pending. See 10 CFR 205.9(d). 

All applications must be filed in 
duplicate and must be received within 
90 days after publication of this 
Decision and Order in the Federal 
Register. Each application must be in 
writing, signed by the applicant, and 
specify that it pertains to the Crystal 
Consent Order Fund. Case No. HEF- 
0050. A copy of each application will be 
available for public inspection in the 
Public Docket Room of the Office of 
Hearings and Appeals. Any applicant 
who believes that its application 


contains confidential information must 
so indicate and submit two additional 
copies of its application from which the 
information that the applicant claims is 
confidential has been deleted. Each 
application must also include the 
following statement: “I swear (or affirm) 
that the information submitted is true 
and accurate to the best of my 
knowledge and belief.” See 10 CFR 
205.283(c); 18 U.S.C. 1001. In addition, 
the applicant should furnish us with the 
name and telephone number of a person 
who may be contacted by this Office for 
additional informniton concerning the 
application. All applications should be 
sent to: Office of Hearings and Appeals. 
Department of Energy. 1000 
Independence Ave.. SW.. Washington. 
D.C. 20585. 

It Is Therefore Ordered That: 

(1) Applications for refunds from 
funds remitted to the Department of 
Energy by Crystal Petroleum pursuant to 
the Consent Order entered into on 
September 29,1981 may now be filed. 

(2] All applications must be filed no 
later than 90 days after publication of 
this Decision and Order in the Federal 
Register. 

Dated: May 23,1985. 

Ceorge B. Breznay. 

Director. Office of Hearings and Appeals 
(FR Doc. 85-13886 Filed 6-6-85: 8 45 am] 

BHUMQ COOC M 60-01-41 


Implementation of Special Refund 
Procedures 

agency: Office of Hearings and 
Appeals. Department of Energy. 

action: Notice of Implementation of 
Special Refund Procedures and 
Solicitation of Comments. 


summary: The Office of Hearings and 
Appeals of the Department of Energy 
solicits comments concerning the 
appropriate procedures to be followed in 
refunding $1,800,000 in consent order 
funds to members of the public. This 
money is being held in escrow following 
the settlement of enforcement 
proceedings involving Oneok. Inc., 
formerly Oklahoma Natural Gas, Inc., an 
Oklahoma-based company that owned 
interests in five gas plants through its 
subsidiary Oneok Exploration (formerly 
ONG Exploration). 

DATE AND address : Comments must be 
filed within 30 days of publication of 
this notice in the Federal Register and 
should be addressed to the Office of 
Hearings and Appeals. Department of 
Energy, 1000 Independence Avenue. 
SW.. Washington. D.C. 20585. AH 
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comments should conspicuously display 
i reference to case number KEF-0571. 

for further information contact: 

Thomas O. Mann. Deputy Director, 

Office of Hearing, and Appeals, 1000 
Independence Avenue, SW. 

Washington. D.C. 20585 (202) 252-2094. 

SUPPLEMENTARY INFORMATION: In 

accordance with § 205.282(b) of the 
procedural regulations of the 
Department of Energy. 10 CFR 
{ 205.282(b). notice is hereby given of 
the issuance of the Proposed Decision 
and Order set out below. The Proposed 
Decision relates to a consent order 
entered into by Oneok. Inc., which 
settled possible violations of DOE price 
controls in the firm's sales of covered 
natural gas liquids and natural gas 
liquid products to its customers during 
the August 1973 through January 1981 
period. 

The Proposed Decision sets forth the 
procedures and standards that the DOE 
has tentatively formulated to distribute 
the contents of an escrow account 
funded by Oneok pursuant to the 
consent order. The DOE has tentatively 
established procedures under which 
purchasers of covered products during 
the audit period may file claims for 
refunds from the consent order fund. 
Applications for Refund should not be 
Hied at this time. Appropriate public 
notice will be given when the 
submission of claims is authorized. 

Any member of the public may submit 
written comments regarding the 
proposed refund procedures. Parties are 
requested to submit two copies of their 
comments. Comments should be. 
iubmitted within 30 days of publication 
of this notice in the Federal Register, 
and should be sent to the address set 
forth at the beginning of this notice. All 
comments received in this proceeding 
will be available for public inspection 
between the hours of 1:00 to 5:00 p.m.. 
Monday through Friday, except federal 
holidays, in the Public Docket Room of 
the Office of Hearings and Appeals, 
located in Room IE-234.1000 
Independence Avenue. SW.* 
Washington, D.C. 20585. 

D,ited: May 28. 1985. 

Oorge B. Bre/.nay. 

DuL'ctar, Office of Hearing* and Appeals. 

Proposed Decision and Order of the 
Department of Energy 

Implementation of Special Refund 
Procedures 

May 28. 1985. 

Name of Firm: Oneok. Inc. 

Date of Filing: March 11.1985. 

Case Number HEF-Q571. 


Under the procedural regulations of 
the Department of Energy (DOE), the 
Economic Regulatory Administration 
(ERA) may request that the Office of 
Hearings and Appeals (OHAJ formulate 
and implement special procedures to 
make refunds in order to remedy the 
effects of actual or alleged violations of 
DOE regulations. See 10 CFR Part 205. 
Subpart V. The Subpart V process may 
be used in situations where DOE is 
unable readily to ascertain the persons 
who were injured or the amounts that 
such persons may be eligible to receive 
as a result of enforcement proceedings. 
See Office of Enforcement, 9 DOE 
\ 82,553 at 85.284 (1982). 

1. Background 

Oneok. Inc. (hereinafter referred to as 
Oneok), formerly known as Oklahoma 
Natural Gas. through its wholly owned 
subsidiary Oneok Exploration Company 
(formerly ONG Exploration), owned 
controlling interests in five gas 
processing plants in the state of 
Oklahoma. 1 A DOE audit of Oneok's 
records revealed possible regulatory 
violations with respect to the firm's 
pricing of natural gas liquids (NCLs) and 
natural gas liquid products (NGLPs) 
during the period August 19,1973 
through January 27.1981 (hereinafter 
referred to as the consent order period). 
In order to settle all claims and disputes 
between Oneok and the DOE regarding 
the firm's pricing of NGL's during the 
consent order period. Oneok and DOE 
entered into a consent order on May 31, 

1984. Under the terms of the consent 
order, Oneok remitted $1,800,000 to the 
DOE on October 4.1984. That sum is 
being held in an interest-bearing escrow 
account established with the United 
States Treasury pending a determination 
of its proper distribution. As of April 30. 

1985. the Oneok escrow account had 
earned $96,714 in interest. This Proposed 
Decision concerns the distribution of the 
$1,800,000 that was deposited into the 
escrow account, plus the accrued 
interest. 

!L Jurisdiction 

We have considered ERA'S Petition 
for the Implementation of Special 
Refund Procedures and determined that 
it is appropriate to establish such a 
proceeding w r ith respect to the Saber 


1 The five plan!* were faceted in Cimarron. El 
Reno. Garvin. W* tonga, and Woodward. Oklahoma 
On«oV alio owned interests In. but did not operate 
or oontrol. five other gat planta in Oklahoma. Sales 
from thoac plants are not aubjert to this refund 
proceeding. Oneok also sold Urge quantities of 
natural gas during the consent order period. 

Because natum) g.is wns not subject to regulation 
by the DOE or its predecessors, these sale* are also 
not subject to this proceeding. 
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consent order fund. As we have stated 
in previous Decisions, refunding moneys 
obtained through DOE enforcement 
proceedings is the focus of Subpart V 
proceedings. See, e.g., Office of 
Enforcement , 8 DOE 1 82,597 (1981). 

Based upon our experience with Subpart 
V cases, we believe that the distribution 
of refunds in the present case should 
take place in two stages. In the first 
stage, we will attempt to refund money 
to identifiable purchasers of petroleum 
products who may have been injured by 
Oneok's pricing practices during the 
period August 1973 through January 
1981. After meritorious claims are puid 
in the first stage, a second stage refund 
procedure may become necessary. See 
generally Office of Special Counsel , 10 
DOF. H 85.048 (1982) (hereinafter cited as 
Amoco ) (refund procedures established 
for first stage applicants, second stage 
refund procedures proposed). 

III. Proposed Refund Procedures 

A. Refunds to Identifiable Purchasers 

Wc propose that the Oneok consent 
order funds be distributed to claimants 
who satisfactorily demonstrate that they 
were injured by Oneok's alleged pricing 
violations. The information available to 
us at this time regarding Oneok's 
operations during the audit period does 
not provide names and addresses of the 
firm’s customers. However, from our 
experience we believe that the 
claimants in this proceeding will fail 
into the following categories: (1) 

Resellers of NGLs or NGLPs. (2) 
petroleum refiners that used NGLs or 
NGLPs as a fuel source or a raw 
material in refining crude oil, and (3) 
firms, individuals, or organizations that 
were consumers (end-users). The 
petroleum products purchased by these 
claimants were purchased either 
directly from Oneok or from other firms 
in a chain of distribution leading back to 
Oneok. In order to receive a refund, 
each claimant will be required to submit 
a schedule of its monthly purchases of 
Oneok NGLs for the period August 1973 
through january 1981. If the products 
were not purchased directly from 
Oneok, the claimant must include a 
statement setting forth its reasons for 
believing the product originated with 
Oneok. In addition, a reseller or retailer 
that files a claim will be required to 
establish that it was injured by the 
alleged overcharges. To make this 
showing, a reseller or retailer claimant 
will first be required to show that it 
maintained 'banks” of unrecovered 
increased product costs in order to 
demonstrate that it did not subsequently 
recover those costs by increasing Ms 











24040 


Federal Register / Vol. 50. No. 110 / Friday. June 7, 1985 / Notices 


prices. See Office of Enforcement 10 
DOF. f 85.029 at 88.125 (1982) 

(hereinafter cited as ADA). A reseller or 
refiner can establish that it was injured 
by showing that it experienced a 
competitive disadvantage because 
Oneok’s prices were higher than the 
prevailing price for the same products in 
the market area. National Helium 
Carp.) Atlantic Richfield Corporation. 12 
DOE f 85.257 (1984). 

As in many prior special refund cases, 
we will adopt certain presumptions. 
First, we will adopt a presumption that 
the alleged overcharges were dispersed 
equally in all sales of products made by 
Oneok during the consent order period. 
Oil A has referred to this presumption In 
the past as a volumetric refund amount. 
Second, we will adopt a presumption of 
injury' with respect to small claims. 

Presumptions in refund cases are 
specifically authorized by npphcable 
DOE procedural regulations. Section 
205.282(e) of those regulations states 
that: 

|i|n establishing standards and procedures 
for implementing refund distribution*, the 
Office of Hearings and Appeals shall take 
into account the desirability of distributing 
the refunds in an efficient, effective and 
equitable manner and resolving to the 
maximum extent practicable alt outstanding 
claims, tn order to do so. the standards fur 
evaluation of individual claims may be based 
upon appropriate presumptions. 

10 CFR 205.282(e). The presumptions we 
w ill adopt in this case arc used to permit 
claimants to participate in the refund 
process without incurring 
disproportionate expenses, and to 
enable the OI1A to consider the refund 
applications in the most efficient way 
possible in view of the limited resources 
available. 

The pro rata, or volumetric, refund 
presumption assumes that alleged 
overcharges were spread equally over 
all gallons of product marketed by a 
particular firm. In the absence of better 
information, this assumption is sound 
because the DOE price regulations 
generally required a regulated firm to 
account for increased costs on a firm- 
wide basis in determining its prices. 
However, we also recognize that the 
impact on an individual purchaser could 
have been greater, and any purchaser is 
allowed to file a refund application 
based on a claim that it bore a 
disproportionate share of the alleged 
overcharges. See, e.g- Sid Richardson 
Carbon and Gasoltne Co. and 
Richardson Products Co./Siouxlund 
Propane Co.. 12 DOE % 65.054 (1984) and 
oases cited therein at 88.184. 

The presumption that claimants 
seeking smaller refunds were injured by 
the pricing practices settled in the 


Oneok consent order is based on a 
number of considerations. See. ihg.. 

Uban Oil Co.. 9 DOE f 82.541 (1982) As 
we have noted in many previous refund 
decisions, there may be considerable 
expenses involved in gathering the types 
of data needed to support a detailed 
claim of injury, in order to prove such a 
claim, an applicant must compile and 
submit detailed factual information 
regarding the impact of alleged 
overcharges which took place many 
years ago. This procedure is generally 
time consuming and expensive, and in 
the cose of small claims, the cost (to the 
firm) of gathering this factual 
information, and the cost (to the OllA) 
of analyzing it. may be many times the 
expected refund amount. Failure to 
allow simplified application procedures 
for small claims could therefore operate 
to deprive injured parties of the 
opportunity to obtain a refund. The use 
of presumptions is also desirable from 
an administrative standpoint because it 
allows the OHA to process a huge 
number of routine refund claims quickly, 
and use its limited resources more 
efficiently. Finally, these smaller 
claimants did purchase covered 
products from Oneok and were in the 
chain of distribution where the alleged 
overcharges occurred. Therefore, they 
bore some Impact of the alleged 
overchaigcs. at least initially. The 
presumption eliminates the need for a 
claimant to submit and the OHA to 
analyze detailed proof of what 
happened downstream of that initiul 
impact. 

Under the presumptions we are 
adopting, a reseller or retailer claimant 
will not be required to submit any 
additional evidence of injury beyund 
urchase volumes if its refund claim is 
elow a threshold level. Previous OHA . 
refund decisions have expressed the 
threshold either in terms of a ceiling on 
purchases from the consenting firm, or 
as a dollar refund amount. However, in 
Texas Oil P Gas Corp .. 12 DOE | 85,009 
(1984), we noted that describing the 
threshold in terms of a dollar amount 
rather than a purchase volume figure 
would better effectuate our goal of 
facilitating disbursements to applicants 
seeking relatively small refunds. Id. at 
88.210. We believe that the same 
approach should be followed in this 
case. The adoption of a threshold level 
below which a claimant is not required 
to submit any further evidence of injury 
beyond volumes purchased is based on 
several factors. As noted above, we are 
especially concerned that the cost to the 
applicant and the government of 
compiling and analyzing information 
sufficient to show injury not exceed the 
amount of the refund to be gained. In 


this case, we believe that the 
establishment of a presumption of injury 
for all claims of $5,000 is reasonable.* 
See Texas Oil & Gas Carp.. 12 DOE 
1! 85.069 (1984); Office of Special 
Counsel: In the Matter of Conoco. Inc . 

11 DOE 1 65.226 (1984) and cases cited 
therein. 

In addition to the presumptions we 
are adopting, wc are making a finding 
that end-users or ultimate consumers 
whose business is unrelated to the 
petroleum industry were injured by the 
alleged overcharges settled in the 
consent order. Unlike regulated firms m 
the petroleum industry, members of this 
group generally were not subject to price 
controls during the consent order period, 
and they were not required to keep 
records which justified selling price 
increases by reference to cost increases 
For these reasons, an analysis of the 
impact of the alleged overcharges on the 
final prices of non-petroleum goods and 
services would be beyond the scope of a 
special refund proceeding. See Office of 
Enforcement Economic Regulatory 
Administration: In the Matter of PVM 
OH Associates, Inc* 10 DOE f 85,072 
(1963); see also Texas Oil fr Cus Corgi. 

12 DOE at 88,209 and cases cited 
therein. We have therefore concluded 
that end-users of Oneok petroleum 
products need only document their 
purchase volumes from Oneok to make 
a sufficient showing that they were 
injured by the alleged overcharges. 

However, crude oil refiners that 
purchased NGLs or NGLPs that were 
consumed as fuel or as raw material in s 
refining process will not be considered 
as “consumers** for this purpose. Rather, 
the exception from the requirement of a 
separate, detailed showing of injury for 
end-users or ultimate consumers will l*t 
limited to those whose business 
operations were unrelated to the 
petroleum industry and whose prices 
were therefore not subject to the DOE 
regulatory scheme. A refund upplican; 
that was subject to the DOE regulatory 
program will be required to provide a 
detained demonstration of injury with 
respect to the purchase of NGL and 
NGLPs of which it was an end-user 
Peopled Energy Corporation. 12 DOE 
\ 85.129 (1984). 

We believe that if a reseller or retailer 
made only spot purchases from Oneok. 


* Reseller* whose monthly porch**** during the 

period for which • refund 4* claimed result in » 
volumetric refund of greater than $5,000 but who 
cannot e*tab1i»h that they did not pas* through ths 

price increase*, or who limit their claim* lo (hr 

threshold amount, will be eligible for a refund of ih« 
SMW threshold amount without being required to 
submit additional evidence of injury. See Vtckrn at 
85.306; see also Ada at 68.122 
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it is not likely to have suffered an injury. 
As we have previously stated with 
respect to spot purchasers: 

|T|hose customers tend to have 
considerable discretion in where and when to 
■uke purchases and would therefore not 
hnve made spot market purchases of (the 
film s product) at increased prices unless 
they were able to pass through the full 
amount of |the firm’s) quoted selling price at 
the time of purchase to their own customers. 

Office of Enforcement . 8 DOE 82.597 
(1981) at 85,396-97 (hereinafter cited as 
Vickers ). We believe the same rationale 
holds true in the present case. 
Accordingly, a spot purchaser which 
files a claim should submit additional 
evidence to establish that it was unable 
to recover the increased prices it paid 
for Oneok petroleum products. See 
Amoco at 88,200. 

A successful refund applicant will 
receive a refund based upon a 
volumetric method of allocating refunds. 
Under this method, a volumetric refund 
amount is calculated by dividing the 
settlement amount by our estimate of 
the total gallonage of products covered 
by lhe consent order. In the present 
case, based on the information available 
to us at this time, the volumetric refund 
amount is $.006863 per gallon, * 1 2 3 exclusive 
of interest. As of April 30.1985, 
arcumulated interest increased the 
volumetric refund amount to S.007132. 

As in previous cases, we will 
establish a minimum refund amount of 
Si5 00 for first stage claims. We have 
found through our experience in prior 
refund cases that the cost of processing 
claims in which refunds arc sought for 
amounts less than $15.00 out weights the 
benefits of restitution in those 
situations. See. e.g ., Uban Oil Co.. 9 
DOE l 82.541 at 85,225 (1982). 

Detailed procedures for filing 
applications will be provided in a final 
Decision and Order. Before disposing of 
any of the funds received as a result of 
the consent order involved in this 
proceeding, we intend to publicize 
widely the distribution process to solicit 
comments on the proposed refund 
procedures and to provide an 
opportunity for any affected party to file 
a claim. In addition to publishing notice 
in the Federal Register, notice will be 
provided to the National LP Cas 
Association and the National Council of 


1 According lo information available to us. during 
top consent order period. Oneok sold 2SZ272.842 
Ifllloiia of regulated NGL’t, The volumetric refund 
mount Is obtained by dividing the money remitted 
by Oneok by this volume amount St 800.000 divided 
by 3*2.272,842 gallons S 003863 per gallon 


Farmer Cooperatives. These 
organizations should be helpful in 
advising potential claimants of this 
proceeding. 

B. Distribution of the Remainder of the 
Consent Order Funds 

In the event that money remains after 
all first stage claims have been disposed 
of. undistributed funds could be 
disthbuteef in a number of different 
ways. For example, the funds may be 
distributed through plans formulated by 
state governments to benefit consumers 
who were likely injured by Oneok’s 
alleged overcharges. See. e.g.. Northeast 
Petroleum Industries. 11 DOE 1 85.199 
(1983). However, we will not be in a 
position to decide what should be done 
with any remaining funds until the first 
stage refund procedure is completed. 

We encourage the submission of 
comments containing proposals for 
alternative distribution schemes. 

It Is Therefore Ordered That: 

The refund amount remitted to the 
Department of Energy by Oneok. Inc. 
pursuant to the consent order executed 
on May 31,1984. will be distributed in 
accordance with the foregoing Decision. 

|FR Doc. 85-13687 Filed 8-6-85: 8:45 am| 

B1LUMQ COOC 5455-01-M 


ENVIRONMENTAL PROTECTION 
AGENCY 

IPF-410; FRL-2829-61 

Pesticide Tolerance Petitions; Certain 
Companies 

Correction 

In FR Doc. 85-10798 beginning on page 
194*14 in the issue of Wednesday, May 8. 
1985, make the following correrction: 

On page 19445. the last four lines of 
the last paragraph in the first column 
should have read: 

“fungicide beta-((l,l*-biphenyl|-4- 
ylox)-alpha-(l.l-dimethylethyl)-lH- 
1,2,4-triazole-l-ethanol in or on the 
following commodities:’’ 

BILLING COOC 1505-01 -H 


I OPTS—51570; FRL—2833-3) 

Certain Chemicals Premanufacture 
Notices 

Correction 

In FR Doc. 85-11263 beginning on page 
19798 in the issue of Friday, May 10. 

1965, make the following corrections: 

1. On page 19800. in the second 
column, under P 85-881. in the second 
line. “(gG)’’ should read “(G)“. 


2. On page 19801, in the second 
column, under P 85-896, in the eighth 
line, “(SP-3)-“ should read “(SP-4*3)*“. 

3. On page 19801, in the third column 
(P 85-897). in the second line. "OXO-. 
ethyl’’ should read “OXO-. ethyl”. 

SILLING COOC 15555-0 t-M 


IOPTS-000061; FRl-2831-31 
Health Effects Testing Guidelines 

Correction 

In FR Doc 85-10914 beginning on page 
19087 in the issue of Monday. May 6. 
1985, make the following correction: On 
page 190B7, in the third column, in 

SUPPLEMENTARY INFORMATION, in the 

eighteenth line, “1705“ should read 

“1750“. 

SILLING COOC 1505-01 -M 


I0PP-50632; PH-FRL 2834-81 

Issuance of an Experimental Use 
Permit to U.S. Department of the 
Interior 

Correction 

In FR Doc. 85-11594 beginning on page 
20286 in the issue of Wednesday, May 
15.1985. make the following correction: 
On page 20288, in the second column, in 
the eighth line, “231,300“ should read 
“291,300“. 

SILLING COOC 1505-01 M 


IOPTS-51571; FRL-2837-3) 

Certain Chemicals Premanufacture 
Notices 

Correction 

In FR Doc. 85-11837 beginning on page 
20596 in the issue of Friday, May 17. 

1985, make the following corrections: 

1. On page 20597, in the first column, 
under P 85-901. the second line of the 
Exposure paragraph. “4 hrs./da“ should 
read “2 hrs./da“. 

2. On the same page, in the third 
column, in the next to last line of P 85- 
913. “1,5000 kg/yr“ should read “1,500 
kg/yr“. 

3. On page 20598, in the first column, 
under P 85-916. in the next to last line of 
the Toxicity Data paragraph. should 
read 

SILLING COOC 1505-01-41 

















24042 


Federal Register / Vol 50. No. 110 / Friday. June 7, 


IOPP-240050; PH-FRL 2829-21 

Special Local Need Registrations; 
Voluntary Cancellations 

Correction 

In FR Doc. 85-10659 beginning on page 
19445 in the issue of Wednesday. May 8. 
1985. make the following corrections: 

1. On page 19446. in the second 
column. In paragraph number 10, the rip 
code should read ‘‘97218’*. 

2. On page 19448, in the cotumn 
entitled ’’Product name” in the last 
entry, ”10” should read ”15”. 

3. On page 19449. in the first column, 
under Maryland, in the third entry, *77” 
should read ”70”; and in the fourth 
entry, ”77” should read ”80”, 

4. On page 19450, in the first column, 
under New Jersey. in the First entry, 
”NV” should read ”NJ”. 

5. On page 19451. in the first column, 
under Pennsylvania, in the fifth entry, 
”0004” should read ”0044”. 

6. On page 19452, under West 
Virginia, the entire first line should he 
removed and inserted as the last entry 
under Washington. 

BILLING COOS 1 SOS-41-40 


IOPP-240063; PH-fRL 2834-91 

State Registration of Pesticides; 
Arkansas et &L 

Correction 

In FR Doc. 85-11593 beginning on page 
20284 in the issue of Wednesday. May 
15,1985. make the following correct ions: 

1. On page 20284, in the second and 
third columns, in the First, second, third 
and fourth entries under California. 

"SPA " should read”£7Vl”; also in the 
first entry under California, in the Fifth 
line, “onion must” should read “onion 
smut”. 

2. On page 20285. in the First column, 
in the First entry under South Carolina, 
in the seventh line, the date should read 
“March 18.1985.” 

3. On page 20285. in the first column, 
in the First entry under Texas, in the 
third line, "applies” should rend 
“apples”. 

BILLING COOS 1405*41-14 


IEB-FRL-2847-4J 

Environmental Impact Statements; 
Availability 

Responsible Agency: Office of Federal 
Activities, General Information. (202) 
382-5073 or (202) 382-5075. 

Availability of Environmental Impact 
Statements Filed May 28,1985 through 
May 31,1985, pursuant to 40 CFR 1506.9. 


EIS No. 850218. Draft. COE. NY. 
Limestone Creek Flood Damage 
Reduction Plan, Manlius Onondaga 
County, Due: July 22.1985. Contact: 
Tod Smith. (716) 876-5454. 

EIS No. 850219. Draft, BLM. ID. WA. MT. 
OR, WY, Northwest Area Noxious 
Weed Control Program. Due: July 31. 
1985. Contact Gregg Simmons. (503) 
231-6272. 

EIS No. 850220. Draft COE. NY. Saw 
Mill River Basin Flood Control Project. 
Construction, Westchester County. 
Due: July 22,1985, Contact: Peter 
Doukas. (212) 264-4662. 

EIS No. 850221. FSuppl. BLM. OR. 
Josephine and Jackson-Klnmath 
Sustained Yield Units, Ten Year 
Timber Management Plan. Due: July 8. 
1985. Contact: Mike Walker. (503) 776- 
4604. 

EIS No. 850222, DSuppl, COE. Wl State 
Road and Edner Coulees Flood 
Control Project. Modifications, La 
Crosse County. Due: July 22.1985, 
Contact: Wayne Knott (612) 725-7745. 
EIS No. 850223, Final. FHW, PA, Exton 
Bypass Linkage. Co&tesviile- 
Downingtown Bypass and US 202. 
Construction. Chester County. Due: 
July 8,1985. Contact: Louis Papet. 

(717) 782-2222. 

EIS No. 850224, Final. BLM. WY. Buffalo 
Resource Area. Resource 
Management Plan. Campbell. Johnson, 
and Sheridan Counties, Due: July 8, 
1985. Contact: Glenn Bessinger. (307) 
684—5586. 

EIS No. 850225. Final FHW. HI, Huleia 
Bridge Replacement and Approaches. 
Kaumualii Highway (FAP 50) 
Construction, Lihue County. Due: July 
8,1985, Contact H. Kusumoto. (808) 
546-5150. 

EIS No. 850226. Draft FHW. TX. US 58/ 
Southwest Freeway Improvement and 
Widening. Beltway 8 to TX-288. 

Harris County, Due: July 22.1985. 
Contact Sam Herrera. (817) 334-3038. 
EIS No. 850227. Draft. FWS. NY. 

Honeoye Creek Wetland Expansion 
and Enhancement Project Funding. 
Ontario County, Due: August 15.1985. 
Contact: Howard Larsen. (617) 065- 
5100. 

EIS No. 850229. Draft. COE, Ml. Great 
Lakes Connecting Channels and 
Harbors Study. Due: July 22,1985, 
Contact: P. McCallister, (313) 228- 
6768. 

Amended Notices 

EIS No. 85009a Draft. AFS, FL. Florida 
National Forests, Land and Resource 
Management Plan. Due: July 15.1985. 
Published FR 3-15-85 Review 
extended. 

EIS No. 850186. Final. AFS. SC, Francis 
Marion National Forest, Land and 


1985 / Notices 


Resource Management Plan. Berkeley 
and Charleston Counties, Due: June 6 
1985. Published FR 5-10-85—Incorrect 
review period. 

Dated: June 4.1885 
Allan Hutch. 

Director. Office of Federal Activities. 

(FR Doc. 85-13811 Filed 8-8-85:845 Hm| 

BILLING COOC 1544-54-41 


1ER-FRL-2847-5] 

Environmental Impact Statements and 
Regulations; Availability of EPA 
Comments 

Availability of EPA comments 
prepared May 20.1985 through May 24. 
1985 pursuant to the Environmental 
Review Process (ERP). under section 309 
of the Cleon Air Act and section 
102(2)(c) of the National Environmental 
Policy Act as amended. Requests for 
copies of EPA comments can be direct* J 
to the OfFice of Federal Activities at 
(202) 382-5075/76. An explanation of the 
ratings assigned to draft environmental 
impact statements [EISs) was publisher: 
in Federal Register dated October 19. 
1984 (49 FR 41108). 

Draft EISs . 

ERP No. D-BlA-K84012-CA. Rating 
LO. Hoopa Valley Indian Reservation 
Fishing Regulations Modifications, 
Klamath River Drainage. CA. 
summary: EPA has no objection to the 
regulations as proposed. 

ERP No. D-COE-KQ1084-HT. Rating 3, 
Waikoloa Beach Resort Anchialine 
Ponds. Construction and Development. 
Permit. HI. summary: EPA’s concerns 
regarding this project include: (1) 
Inadequate assessment of potentially 
significant environmental impacts to 
anchialine ponds, including the 
possibility that some of the organisms tn 
the ponds may qualify as rare or 
endangered species; (2) potential 
destruction of one-third of anchialine 
pond habitat on the island: (3) 
inadequate assessment of proposed 
project alternatives and practicable 
alternatives; (4) potential violation of 
section 404 of the Clean Woter Act 
based on interpretation of section 
404(b)(1) Guidelines; and (5) inadequate 
disclosure of all development proposal*' 
and ensuing environmental impacts for 
Waikoloa Beach Resort properties. 

ERP No. D-MMS-A02197-AK. Rating 
E02.1988 Norton Basin. OCS Oil and 
Cos Sale No. 100 Lease Offering, Bering 
Sea. AK summary: EPA is concerned 
with the scope and potential 
environmental impacts of the proposed 
action. Alternative 1, to offer for lease 
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1755 blocks in the Norton Basin Planning 
Area. Three deferral alternatives for 
tracts in the Northern and Western 
portions of the Planning Area and 
offshore of the Yukon Della deserve 
special consideration. EPA believes 
effective implementation of mitigation 
measures as well as deferring the above 
3 ireas is required to resolve its 
• iwironmental objections regarding the 
lease sale. EPA believes that the 
s ignificance of Impacts from the action 
are understated as a result of averaging 
impacts from various factors and across 
over species, directly linking the 
probability of an impact's occurrence 
wtth the significance level and not fully 
o ( counting for ecosystem dynamics. 

HP A has suggested how the impacts 
^sessment can be improved. 

KRP No. D-SCS-G36128-LA, Rating 
1.0. Bayou Mallet Watershed Flood 
Prevention Project. Mermentau River 
Baste, LA summary: EPA has not 
identified any potential environmental 
impacts requiring changes to the 
proposal EPA has requested additional 
information in the areas of alternative 
greening and impact assessment of 
Motion 404 jurisdictional wetlands. 

Final EISs 

KRP No. F-AFS-G&20Q3-NM. Western 
Spruce Bud worm MgmL Program. 

Carson Natl Forest. NM. summary: EPA 
has no objections to implementation of 
the program us proposed with the 
mitigation measures as described. 

ERP No. FA-COE-F3600G-MN. 

Chaska Flood Control Plan. Minnesota 
R . MN. summary: EPA s review of the 
FEB did not Identify any significant 

ivironmental impacts requiring 
changes to the proposed project. 

KRP No. FS-COE-F30149-MN. East 
Grand Forks Flood Control Plan. Red 
and Red Lake Rivers. MN. summary: 
EPA's review of the FE1S did not 
identify any significant environmental 

pacts requiring changes to the 
proposed project. 

ERP No. F-FHW-G40104-TX. Farm to 
Market Highway 734/Parmer Lane 
1 iighway Extension. Construction. Farm 
t< > Market Highway 1325 to Ranch to 
Market Highway 620. TX. summary: The 
HUS adequately responded to EPA 
t imments issued on the DEIS. EPA has 
not identified any new issues of concern 
with regard to the proposed action. 

Dated: June 4.1985. 

Allan Hirsch, 

Oi rector. Office of federal AciiviUe* 

|KRt>oc 85-13812 Filed 8-8-85: 8.45 am) 
Baiiaa cooc IMMO-M 


FEDERAL COMMUNICATIONS 
COMMISSION 

Applications for Consolidated Hearing, 
Catherine Juanita Henry et at. 

1. The Commission has before it the 
following mutually exclusive 
applications for a new FM station: 



Apptocant cA*, and 
SUN) 

Foe No 

MMOoeteet 

No 

U. Amgoe Or San 

8PH-04Cr?;iM 


Oego. ft CaMorme 
tended pvtnertfftp, 
SooDwqo. CA 

V M Eerier* 

0PH-S4O727W 


SttOtorm end Paul 
Stefcbna obe 
Steebn* 
Coromumca*o«a, 


• 

• psrtneotfyp, Sin 
OMgo.CA 
w Civm Flynn 

8PH-t40727lO 


«nd Edward J 

Flynn dbe CAE 
Parmer Sen 

Oego CA 

X ArpiteteM 

aPH-A4077n? 


Medm. tenfted 
partner*^ San 
Dmgo. CA 

V Recfto Ode 

8PM-A4C7J71Q 


Fronwoi Mac 

San Outgo. CA 

Z Jeanne? fUftan 

0P*84OT 7m 


AS. eta 
Soecoaat 
Broadcast** Co. 
Sen Oego. CA 

AA Triple Bogey 

BPN-#40727(7 


froedcaafeng a 
CeMonea tended 

Diego, CA 

86 Now Sound* of 

BPM-840777IU 


Son Omgc Inc 

Son OtegoCA 

CC Sen Owgo 

BPH-A40727IV 


fluMrtiirtnj o 
CaftHtrvee tented 

petfwtfip San 
Oego CA 

00 American Mad* 

BPM-#40727|W 


Gnxo> tented 
pertnervap. Sen 
Omgo.GA 

EE Oeryte Ann 

BPM-A40727IX 


Mangviner dbg 
Am Broadcasting 
Co Sen Owgo 

CA 

FF Sen Yfcdfo 

BPH-M0777tt 


Commurtcefiono 
e tended 
partnerafep, Sen 
Oogo CA 

GO HG 

8?M-§40727(2 


ComnamcAftona. 
a termed 
partner*, hp Son 
Oego CA 

MM Cotom 

«%i840T27JA 


Communcooona 
Corporation. Son 



Oego CA 

A Den* SJU Tua 

BflH-#eC7£7JB 


San Dmgo. CA 

JJ Trv Com 

0PFMMOT27JC 


Producione. tnc. 
Son Oego. CA 

Kk Sen Otego 

«PH^eOT77jO 


ComTrenda me. 
SenOwgo.CA 

U ftonmoa LTD Of 

BPM -840727JO 


CaUforma. a 
termed peinuriNp 
Son Oego. CA 

MM Warren 

0PM S10727JH 


eroodcoshng. 

LTD. a termed 
partner tew* Sen 
Oega CA 

NN Vote Grande 

8PM-A40777JI 


Bfoadcoabng. e 

C^iorrm tefiaem 

partnership San 
Oego CA 

OO 0 mrm 

BPH-#407f7jJ 


Oeequera. Son 
Dw*o CA 

8PM-040727JA 



BftmlfuiWiQ 
Company &an 
Dmgo CA 
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Applicant, erty. and , f ^ 

S’ale No - 

MM Docket 
No 

00 Mans Dana 3PTHM07Z7A 

loso Bradley. Sen 

Oego.CA 

na Missot vaBey BPk-ssotztjm 

Aado. a fcrrwjtf-j 
pertn««ftp. San 

Diego, CA 

SS Louisa H*tatz ; 3PH-840727JN 



SlD D* 90 . CA 

rr Steve Vtot*mo BPHStOKTJO 
and Cyrina 
Vtnsaimo. San 
0*9°. CA 


2. Pursuant to section 309(c) of the 
Communications Act of 1934. as 
amended, the above applications have 
been designated for hearing in a 
consolidated proceeding upon issues 
whose headings are set forth below. The 
text of each of these issues has been 
standardized and is set forth in it 9 
entirety in a sample standardized 
Hearing Designation Order (HDO) 
which can be found at 48 F.R. 22428, 

May 18,1983. The issue headings shown 
below correspond to issue headings 
contained in the referenced sample 
HDO. The letter shown before each 
applicant's name, above, is used below 
to signify whether the issue in question 
applies to that particular applicant. 

/sjwo Heading and Applicant (a) 

1 Sec Appendix. I Q. BB. KF. 

2. See Appendix. C 

3. See Appendix. C 

4 Air Hazard. MM. NN 
5. Comparative. All Applicants 
8 Ultimate. All Applicants 

3. If there is any non-standardized 
issuc(s) in this proceeding, the full text 
of the issue and the applicant(s) to 
which it applies are set forth in an 
Appendix to this Notice. A copy of the 
complete HDO in this proceeding may 
be obtained, by written or telephone 
request, from the Mass Media Bureau's 
Contact Representative. Room 247.1919 
M Street, NVV., Washington. D.C. 20654. 
Telephone (202) 632-6334. 

W. |an Gay, 

Assistant Chief , r . Audio Services Division* 
Muss Medio Bureau. 

Appendix 

fssue(s) 

1. To determine with respect to the 
following applicant(s) whether, in light 
of the evidence adduced concerning the 
deficiency set forth above in paragraph 
8, 1 * the appticant(s) is financially 
qualified: (I) Koleszar. (Q) KCC, (BB) 
New Sounds. (EE) Axis. 

2. To determine whether (C)RRI has 
failed to comply with the provisions of 
§{ 1.65 and 73.3514 of the Commission's 


1 Paragraph S read* at follows: 


Rules, requiring complete, up-to-date 
information in all applications and. if so, 
the effect of such noncompliance on the 
applicant's comparative qualifications. 

3. To determine the facts and 
circumstances surrounding the 
conviction of Norwood J. Patterson for 
violation of Federal laws pertaining to 
the w ithholding of employees' income 
taxes, and the effect, if any. on the 
comparative or absolute qualifications 
of RRI to be a Commission licensee. 

|FR Doc. 85-13700 Filed 6-6-85; 645 am) 
billing cooc trtz-oi-M 


ICC Docket No. 85-139 et al.J 

Lett Electronics, Inc. and United 
Telespectrum, Inc.; Memorandum 
Opinion and Order Designating 
Applications for Hearing 

Adopted May 2,1985. 

Released May 20.1965. 

By the Common Carrier Bureau. 

In rc Application* of Lett Electronics. Inc., 
for a construction permit for an additional 
facility for Station KTS250 to operate on 
frequency 158.10 MHz in the Public Land 
Mobile Service near Hutchinson. Kansas. CC 
Docket No. 85-139. File No. 24422-CD-P/L- 
64; and United Telespectrum. Inc., for a 
construction permit for new facilities to 
operate on frequency 158.10 MHz in the 
Public Land Mobile Service near Hutchinson 
and Newton. Kansas. File No. 24794-CD-P- 
(BJ-84. 

1. Before the Chief, Mobile Services 
Division, pursuant to delegated 
authority, are the captioned, mutually 
exclusive applications of Lett 
Electronics, Inc. (Lett) and United 
Telespectrum. Inc. (United). Lett's 
application was filed on July 25.1904 
and was accepted by Public Notice of 
August 15,1964. United's application 
was filed on August 17.1964 and was 
accepted by Public Notice of September 
5,1964. United filed a Petition to Deny 
Lett's application and Lett filed a reply. 
The applications of Lett and United 
were found to be mutually exclusive and 
were scheduled for disposition by 
lottery to be held February 22,1985.* On 
February 18,1985, United filed a letter 
requesting that its application be 
withdrawn from the scheduled lottery 
and be set for comparative 
consideration with Lett's application 
pursuant to S 22. 33(c) of the 


1 Lottery Notice. Mimeo 2032. January 18.1985 
The Lottery Notice included United's application for 
• third facility et Emporia. Kansas. It was 
subsequently determined that United’s Emporia 
application was not mutually exclusive with Lett’s 
application. Accordingly, United's application was 
split with only the (B) portion respecting Hutchinson 
and Newton, Kansas involved heimn. 


Commission's Rules. 1 The applications 
were withdrawn from the scheduled 
lottery. Lett filed its letter reply on 
March 8.1985. 

2. In support of its request. United 
argues that the applications should be 
scheduled for comparative hearing 
because it proposes to operate a wide 
area paging system and its proposed 
location at Newton. Kansas is located 
within 40 miles of its existing 
transmitter location in Wichita, Kansas 
that also operates on the proposed 
frequency 158.10 MHz. Accordingly. 
United has demonstrated that its 
proposal qualifies for a comparative 
consideration request under 

$ 22.33(c)(2). We further find that the 
public interest would be served by 
designating the applications of United 
and Lett for comparative hearing. 
Accordingly, United's request for 
comparative hearing will be granted. 

3. United’s Petition to Deny challenges 
the legality of the Interim Procedures 
established by the Commission for 
applicants requesting waivers of the 
separate frequency allocation during the 
pendency of the "fence" rulemaking. 3 
United also argues that Lett, a non¬ 
wireline carrier, has not established 
entitlement to a waiver of S 22.501 to 
operate on a frequency reserved for 
wireline carriers. United's first argument 
was disposed of by the Commission in 
its Report and Order on 
Reconsideration in CC Dockets 83-1146 
and 80-57 4 where reconsideration of the 
Interim Procedures was denied. The 
Commission also there dropped the 
separate allocation structure for 
wireline and non-wireline carriers 
effective January 17,1985. United's 
argument respecting the sufficiency of 
Lett's waiver request is. therefore, moot 
since a waiver is no longer required. 
See: Lawrence Paging and Mobi/phone, 
Mimeo 2380, released February 5,1985 
Accordingly, United's Petition will be 
denied. 

4. After careful examination of the 
applications, we find that both United 
and Lett are legally, technically, and 
otherwise qualified to construct and 
operate the proposed facilities. We 
further find that Lett's application (File 
No. 24422-CD-P/L-84) and United's 
application (File No. 24794-CD-P-(B)- 
84) are electrically mutually exclusive 
and should be designated for 


9 Section 22. 33|cJ permit* a mutually exclus.vr 
applicant promoting to expand an authorized «tatxrt> 
in certain described circumstances to request 
designation for a comparative hearing. 

• Report and Order, CC Docket 86-57. Revision d 
Rorl ZL 95 KCC 2d 769. 825 (1983) 

4 KCC 84-485. mimeo 35148 (released December 
11. 1WM|. 
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comparative hearing to determine which 
upplicanl would best serve the public 

interest 

5. Accordingly, it is ordered, that the 
Petition to Deny filed by United 
Trlespectrum. Inc. is denied. 

6. It is further ordered that the request 
for comparative consideration filed by 
United Telespectrum. Inc. is granted. 

7. It is further ordered, pursuant to 
lection 309 of the Communications Act 
of 1934. as amended, that the application 
of Lett Electronics. Inc.. File No. 24422- 
CI3-P/L-^4. and the application of 
United Telespectrum, Inc., Hie No. 
:-T!H-CD-P-{B}--84, to operate on 
frequency 15810 MHz, are designated 
for hearing in a consolidated proceeding 
upon the following issues: 

(a) To determine on a comparative 
basis, the nature and extent of service 
p: posed by each applicant, including 
thf* * rates, charges, maintenance, 
personnel, practices, classifications, 

r^illations, and facilities pertaining 

thereto: 

(b) To determine on a comparative 
basis, the areas and populations that 
each applicant will serve within the 
prospective interference-free area 
within the 43 dBu contours.* based upon 
the standards set forth in § 22.504(a) of 
the Commission's Rules • and to 

di termine and compare the relative 
demand for the proposed services in 
s,»ul areas; and 

(c) To determine, in light of the 
evidence adduced pursuant to the 
foregoing issues, what disposition of the 
referenced applications would best 
serve die public interest, convenience, 
wnri necessity. 

8. It is further ordered, that the 
hearing shall be held at a time and place 
and before an Administrative Law judge 
to be specified in a subsequent Order. 

9 . It is further ordered, that the Chief. 
Common Carrier Bureau, is made a 
party to the proceeding. 

10. It is further ordered, that the 
applicants may avail themselves of an 
opportunity to be heard by Tiling with 
the Commission pursuant to § 1.221 of 
the rules within 20 days of the release 


1 For ih* purpoM of this procmhng. the 
mii rfwnvci-frir area dtffmed as tto* area within 
tht* 43 dBo oontoor si calculated from | 22.504 in 
*Hich the ratio of deajrrd to undeaired signal is 
rqiial to or greater than R in FCC Report No. R- 
0*04. equation S. 

* Section 22504(a) of the Commisnuift's Rates and 
Krjfulathins describes a field strength contour of 43 
dr r.ibels above one microvolt per meter «s the limits 
of the reliable service area for base stations 
n in one-way communications service 
i> potion date set forth in | 22504fb) are the 
proper bates for establishing the location of service 
cw.tours FfSOflO) for the (adhties involved tn this 
m rwjing (The applicants should consult with the 
fc..reati counsel with the goal of reaching joint 
Knlral exhibits.) 


date hereof, a written notice stating an 
intention to appear on that date for a 
hearing and present evidence in the 
issues specified in the Memorandum 
Opinion and Order. 

11. This order is ussued under $ 0.291 
of the Commission's Rules and is 
effective upon its release date. Petitions 
for reconsideration will nol be 
entertained. See § 1.106(a)(1) of the 
rules. Applications for review will be 
entertained pursuant to $ 1.115(e)(3). See 
also § 1.4(b)(2). 

12. The Secretary shall cause a copy 
of this order to be published in the 

Federal Register, 

Federal Communications Commission 
Michael Deuel Sullivan. 

Chief. Mobila Services Division . Common 
Carrier Bureau. 

|KR Doc 85-13701 Filed (MV-85; 8:45 ami 

MUJNG COOC 4712-01-44 


FEDERAL RESERVE SYSTEM 

Hamptons Bancshares Inc. et al.; 
Applications To Engage de Novo in 
Permissible Nonbanking Activities 

The companies listed in this notice 
have Bled an application under 
5 225.23(a)(1) of the Board's Regulation 

Y (12 CFR 225.23(a)(1)) for the Board's 
approval under section 4(c)(6) of the 
Bank Holding Company Act (12 U.S.C. 
1843(c)(8)) and | 225.21(a) of Regulation 

Y (12 CFR 225.21(a)) to commence or to 
engage de novo . either directly or 
through a subsidiary, in a nonbanking 
activity that is listed in 5 225.25 of 
Regulation Y as closely related to 
banking and permissible for bank 
holding companies. Unless otherw ise 
noted, such activities will he conducted 
throughout the United States. 

Each application is available for 
immediate inspection at the Federal 
Reserve Bank indicated. Once the 
application has been accepted for 
processing, it will also be available for 
inspection at the offices of the Board of 
Governors. Interested persons may 
express their views in writing on the 
question whether consummation of the 
proposal can "reasonably be expected 
to produce benefits to the public, such 
as greater convenience, increased 
competition, or gains in efficiency, that 
outweigh possible adverse effects, such 
as undue concentration of resources, 
decreased or unfair competition, 
conflicts of interests, or unsound 
banking practices.” Any request for a 
hearing on this question must be 
accompanied by a statement of the 
reasons a written presentation would 
not suffice in lieu of a hearing, 
identifying specifically any questions of 


fact that are in dispute, summarizing the 
evidence that would be presented at a 
hearing, and indicating how the party 
commenting would be aggrieved by 
approval of the proposal. 

Unless otherwise noted, comments 
regarding the applications must be 
received at the Reserve Bank indicated 
or the offices of the Board of Governors 
not later than June 27.1985. 

A. Federal Reserve Bank of New York 
(A. Marshall Puckett. Vice President) 33 
Liberty Street. New York, New York 
10045:* 

1. Hamptons Bancs hares Inc.. East 
Hampton. New York; to engage de now 
through its subsidiary, Hamptons 
Mortgage Corp., Riverhead, New York, 
in the activities of originating and 
servicing real estate mortgage loans. 

B. Federal Reserve Bank of Cleveland 
(Lee S. Adams. Vice President) 1455 East 
Sixth Street. Cleveland. Ohio 44101: 

1. Belmont Bancorp .. Bridgeport, Ohio; 
to engage de novo through its 
subsidiary. Belmont Financial Network, 
Inc., St. Clairsville. Ohio, in the 
activities of leasing personal or real 
property, and management consulting to 
depository institutions. 

Board of Governors of the Federal Reserve 
System. June 3.1985. 

|am«s McAfee, 

Associate Secretary of the Bourd. 

|FR Doc. 85-13711 Filed 8-8-85; 8:45 am) 

BILLING COOC 4210-01*41 


Madison Bank Corp. et al.; Formations 
of; Acquisitions by; and Mergers of 
Bank Holding Companies 

The companies listed in this notice 
have applied for the Board's approval 
under section 3 of the Bank Holding 
Company Act (12 U.S.C. 1842) and 
5 225.14 of the Board's Regulation Y (12 
CFR 225.14) to become a bank holding 
company or to acquire a bank or bank 
holding company. The factors that are 
considered in acting on the applications 
are set forth in section 3(c) of the Act (12 
U.S.C. 1842(c)). 

Each application is available for 
immediate inspection at the Federal 
Reserve Bank indicated. Once the 
application has been accepted for 
processing, it will also be available fur 
inspection at the offices of the Board of 
Governors. Interested persons may 
express their views in writing to the 
Reserve Bank or to the offices of the 
Board of Governors. Any comment on 
an application that requests a hearing 
must inlcude a statement of why a 
written presentation would not suffice in 
lieu of a hearing, identifying specifically 
any questions of fact that are in dispute 
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>nd summarizing the evidence that 
would be presented at a hearing. 

Unless otherwise noted, comments 
regarding each of these applications 
must be received not later than July 1. 
1985. 

A. Federal Reserve Bank of Atlanta 

(Robert E. Heck. Vice President) 104 
Marietta Street NW., Atlanta, Georgia 
30303: 

1. Madison Bank Corp., Madison, 
Georgia; to become a bank holding 
company by acquiring 90.35 percent of 
the voting shares of Bank of Madison, 
Madison. Georgia. 

B. Federal Reserve Bank of 
Minneapolis (Bruce J. Hedblom. Vice 
President) 250 Marquette Avenue. 
Minneapolis, Minnesota 55400: 

1. Citizens Bancorporulion of New 
Ulm, Inc., New Ulm. Minnesota; to 
become a bank holding company by 
acquiring 80 percent of the voting shares 
of Citizens Bank of New Ulm. New Ulm. 
Minnesota. 

2. Citizens State Bank at Mohal! 
Employee Stock Ownership Plan, 
Mohall, North Dakota; to acquire an 
additional 21.25 percent of the voting 
shares of CSB Bancshares, Inc., Mohall. 
North Dakota, thereby indirectly 
acquiring Citizens State Bank at Mohall. 
Mohall. North Dakota. 

Board of Governors of the Federal Reserve 
System. June 1.1985. 

James McAfee, 

Associate Secretary of the Board. 

|FR Doc 85-13709 Filed 8665; 8:45 am) 

BILLING COOC 


The Marine Corp.; Application To 
Engage de Novo in Permissible 
Nonbanking Activities 

The company listed in this notice has 
Tiled an application under ( 225.23(a)(1) 
of the Board's Regulation Y (12 CFR 
225.23(a)(1)) for the Board's approval 
under section 4(c)(8) of the Bank 
Holding Company Act (12 U.S.C. 
1843(c)(8)) and $ 225.21(a) of Regulation 
Y (12 CFR 225.21(a)) to commence or to 
engage de novo , either directly or 
through a subsidiary, in a nonbanking 
activity that is listed in { 225.25 of 
Regulation Y as closely related to 
banking and permissible for bank 
holding companies. Unless otherwise 
noted, such activities will be conducted 
throughout the United States. 

The application is available for 
immediate inspection at the Federal 
Reserve Bank indicated. Once the 
application has been accepted for 
processing, it will also be available for 
inspection at the offices of the Board of 
Governors. Interested persons may 
express their views in writing on the 


question whether consummation of the 
proposal can "reasonably be expected 
lo produce benefits to the public, such 
as greater convenience, increased 
competition, or gains in efficiency, that 
outweigh possible adverse effects, such 
as undue concentration of resources, 
decreased or unfair competition, 
conflicts of interests, or unsound 
banking practices." Any request for a 
hearing on this question must be 
accompanied by a statement of the 
reasons a written presentation would 
not suffice in lieu of a hearing, 
identifying specifically any questions of 
fact that are in dispute, summarizing the 
evidence that would be presented at a 
hearing, and indicating how the party 
commenting would be aggrieved by 
approval of the proposal. 

Unless otherwise noted, comments 
regarding the application must be 
received at the Reserve Bank indicated 
or the offices of the Board of Governors 
not later than June 27,1985. 

A. Federal Reserve Bank of Chicago 
(Franklin D. Dreyer. Vice President) 230 
South LaSalle Street. Chicago, Illinois 
60690*. 

1. The Marine Corporation , 
Milwaukee. Wisconsin; to engage de 
novo through its subsidiary, The Marine 
Trust Company. N.A.. Milwaukee, 
Wisconsin, in providing to others data 
processing and data transmission 
services, facilities (including data 
processing and data transmission 
hardware, software, documentation or 
operating personnel), data bases, or 
access to such services, facilities, or 
data bases by any technological means. 

Board of Governors of the Federal Reserve 
System. June 3.1985. 

James McAfee. 

Associate Secretary of the Board. 

JFR Doc. 85-13710 Filed 6-8-85: 845 am) 

billing cooc MfG-ei-y 


DEPARTMENT OF HEALTH AND 
HUMAN SERVICES 

Office of the Secretary 

Agency Forms Submitted to the Office 
of Management and Budget for 
Clearance 

Each Friday the Department of Health 
and Human Services (HHS) publishes a 
list of information collection packages it 
has submitted to the Office of 
Management and Budget (OMB) for 
clearance in compliance with the 
Paperwork Reduction Act (44 U.S.C. 
Chapter 35). The following are those 
packages submitted to OMB since the 
last list was published on May 31.1985. 


Health Core Financing Administration 

Subject: Request for Termination of 
Premium Hospital and/or 
Supplementary Medical Insurance— 

IICFA-1763—Extension (0938-0025) 
Respondents: Individuals or households 
Subject: State Medicaid Quality Control 
Sampling Plans—HCFA-317— 
Revision (0938-0146) 

Respondents: State/local governments 
Subject: Applications for Federal 
Assistance-Research and 
Demonstration Grants—HCFA-P6-M 
and 11—Extension (0938-0078) 
Respondents: State/local governments. 

non-profit institutions 
Subject: Nationwide Evaluation of 
Medicaid Competition 
Demonstrations-Medicaid Consumer 
Survey—New 

Respondents: Individuals Qr households 
OMB Desk Officer Fay S. Iudicello 

Office of the Secretary 

Subject: Program Inspection of Head 
Start Administrative Costs—New 
Respondents: Head Start grantees 
Subject: National Diagnosis Related 
Group (DRG) Validation Study—New 
Respondents: Hospitals 
OMB Desk Officer Judy A. McIntosh 

Social Security Administration 

Subject: 1985 Supplemental Security 
Income Survey on Continuing 
Medicaid Eligibility for Selected 
Groups of Recipients—NEW 
Respondents: Individuals 
OMB Desk Officer Judy A, McIntosh 

Copies of the above information 
collection clearance packages can be 
obtained by calling the HHS Reports 
Clearance Officer on 202-245-6511. 

Written comments and 
recommendations for the proposed 
information collections should be sent 
directly to the appropriate OMB Desk 
Officer designated above at the 
following address: OMB Reports 
Management Branch. New Executive 
Office Building. Room 3208, Washington. 
D.C. 20503. ATTN: (name of OMB Desk 
Officer). 

Dated: May 31.1985. 

Wallace O. Keene, 

Acting Deputy Assistant Secretary for 
Management Analysis and Systems. 

|FR Doc. 65-13604 Filed 86-85: 8:45 am] 

BILLING COOC 41S0-04-M 
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Food and Drug Administration 
[Oocfcet No. 85F-0092] 

Squirt & Co.: Filing of Food Additive 

Correction 

In the issue of Thursday. May 16.1985. 
on page 20502 in the second column a 
correction to FR Doc. 85-7765 appeared. 
The correction was inaccurrate and is 
corrected as follows: 

On page 20502, second column, the 
formula should read 
‘{1-methyl A f *L-a-aspartyl*i/\ 
mama COOC 150S-01-M 


[Docket No. 84V-0380] 

Availability of Approved Variance for 
FluoroScan/TM Fluoroscopic 
Equipment 

agency: Food and Drug Administration. 
action: Notice. 

summary: The Food and Drug 
Administration (FDA) is announcing 
that a variance from the performance 
standard for fluoroscopic equipment has 
been approved by FDA's Center for 
Devices and Radiological Health 
(CDRH) for the model FluoroScan/TM 
fluoroscopic equipment manufactured 
b> Health Mate, Inc. The product is a 
sni.dl-format, low-intensity fluoroscopic 
system for real-time x-ray imaging in 
miniature C-arm configuration. 
dates: The variance became effective 
March 21,1985, and ends March 21, 

1990. 

address: Except for information 
regarded as confidential under 42 U.S.C. 
2831(e) or 21 CFR 1010.4(c)(4), the 
application and all correspondence on 
the application have been placed on 
display In the Dockets Management 
Branch (HFA-305), Food and Drug 
Administration, Rm. 4-62, 5000 Fishers 
Lane. Rockville. MD 20857. 

FOR FURTHER INFORMATION CONTACT: 
Tracy Summers. Center for Devices and 
Radiological Health (HFZ-84). Food and 
Drug Administration, 5600 Fishers Lane, 
Rockville, MD 20857, 301-443-4874. 
SUPPLEMENTARY INFORMATION: Under 
5 1010.4 (21 CFR 1010.4) of the 
regulations governing establishment of 
performance standards under section 
358 of the Radiation Control for Health 
and Safety Act of 1968 (42 U.S.C. 263f). 
CDRH has granted Health Mate, Inc.. 
3175 MacArthur Blvd., Northbrook, IL 
60062 , a variance from S 1020.32(f) (21 
CFR 1020.32(f)) of the performance 
st andard for fluoroscopic equipment for 
the model FluoroScan/TM fluoroscopic 
equipment. 


The specific requirement of the 
standard from which a variance has 
been granted pertains to the provision of 
$ 1020.32(f) that requires that the 
product be provided with a means to 
limit the source-to-skin distance to not 
less than 30 centimeters for mobile 
fluoroscopes and to not less than 20 
centimeters for image-intensified 
fluoroscopes intended for specific 
surgical applications. All other 
provisions of the performance standard 
remain applicable to the product. 

CDRH has determined that (1) the 
requirement of § 1020.32(f) is not 
appropriate for the product, and (2) 
suitable means of radiation safety and 
protection will be provided by (a) 
constraints on the existing equipment 
design, (b) conditions imposed by the 
terms of the variance, and (c) 
supplemental information provided to 
users. Therefore, on March 21.1985, 
CDRH approved the requested variance 
by a letter from the Deputy Director of 
CDRH to the manufacturer. 

So that the product may show 
evidence of the variance approved for 
the manufacturer, the product shell bear 
on the certification label required by 
S 1010.2(a) (21 CFR 1010.2(a)) a variance 
number, which is the FDA docket 
number appearing in the heading of this 
notice, and-the effective date of the 
variance. 

Except for information regarded as 
confidential under 42 U.S.C 2831(e) or 21 
CFR 1010.4(c)(4). the application and all 
correspondence on the application have 
been placed on public display under the 
designated docket number in the 
Dockets Management Branch (address 
above) and may be seen in that office 
between 9 a.m. and 4 p.m., Monday 
through Friday. 

This notice is issued under the Public 
Health Service Act as amended by the 
Radiation Control for Health and Safety 
Act of 1968 (sec. 358. 82 Stat. 1177-1179 
(42 U.S.C. 263f)) and under authority 
delegated to the Commissioner of Food 
and Drugs (21 CFR 5.10) and redelegated 
to the Director. Center for Devices and 
Radiological Health (21 CFR 5.86). 

Doted: May 31.1965. 

John C Villforth, 

Director. Center for Devices and Radiological 
Health , 

(FR Doc. 85-13716 Filed 6-6-85; 8:45 am] 

BILUNQ COOC 41*0-01-41 


(Docket No. 85V-0047J 

Availability of Approved Variance for 
GYROSCAN Magnetic Resonance 
System 

agency: Food and Drug Administration. 


action: Notice. 


summary: The Food and Drug 
Administration (FDA) is announcing 
that a variance from the performance 
standard for laser products hns been 
approved by FDA's Center for Devices 
and Radiological Health (CDRH) for the 
GYROSCAN Magnetic Resonance 
System manufactured by Philips 
Medical Systems, Inc. The laser product, 
which incorporates a Class II helium- 
neon (HeNe) laser system, is used for 
patient alignment. 

dates: The variance became effective 
March 20.1985. and ends March 20. 

1990. 

address: The application and all 
correspondence on the application have 
been placed on display in the Dockets 
Management Branch (HFA-305), Food 
and Drug Administration. Rm. 4-62. 5600 
Fishers Lane. Rockville. MD 20857. 

FOR FURTHER INFORMATION CONTACT: 

Tracy Summers, Center for Devices and 
Radiological Health (HFZ-84), Food and 
Drug Administration. 5600 Fishers Lanc._ 
Rockville, MD 20857, 301-443-4874. 

SUPPLEMENTARY INFORMATION: Under 
§ 1010.4 (21 CFR 1010.4) of the 
regulations governing establishment of 
performance standards under section 
358 of the Radiation Control for Health 
and Safety Act of 1968 (42 U.S.C. 263f). 
CDRH has granted Philips Medical 
Systems, Inc.. 710 Bridgeport Ave., 
Shelton, CT 06484. a variance from 
5 1040.10(f)(6) (21 CFR 1040.10(f)(6)) of 
the performance standard for laser 
products for the GYROSCAN Magnetic 
Resonance System. 

The specific requirements of the 
standard for which a variance has been 
granted pertain to the provisions of 
§ 1010.10(f)(6) that otherwise would 
require that the laser product be 
provided with one or more permanently 
attached means, other than laser energy 
source switches, electrical supply main 
connectors, or the key-actuated master 
control, capable of preventing access by 
any part of the human body to all laser 
and collateral radiation in excess of the 
accessible emission limits of Class I and 
Table III of § 1040.10. All other 
provisions of the performance standard 
remain applicable to the laser product. 

CDRH haB determined that (1) the 
requirement of § 1040.10(f)(8) is not 
appropriate for the product, and (2) 
suitable means of radiation safety and 
protection are provided by the existing 
equipment design and by conditions 
Imposed by the terms of the variance. 
Therefore, on March 20.1985, CDRH 
approved the requested variance by a 
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letter from the Deputy Director of CORH 
to the manufacturer. 

So that the product may show 
evidence of the variance approved for 
the manufacturer, the GYROSCAN 
Magnetic Resonance System shall bear 
on the certification label required by 
5 1010.2(a) (21 CFR 1010.2(a)) a variance 
number, which is the FDA docket 
number appearing in the heading of this 
notice, and the effective date of the 
variance. 

In accordance with {1010.4. the 
application and all correspondence on 
the application have been placed on 
public display under the designated 
docket number in the Dockets 
Management Branch (address above) 
and may be seen in that office between 
9 am. and 4 p.m., Monday through 
Friday. 

This notice is issued under the Public 
Health Service Act as amended by the 
Padiation Control for Health and Safety 
Act of 1968 (sea 358. 82 Slat. 1177-1179 
(42 U.S.C. 283f)) and under authority 
delegated to the Commissioner of Food 
and Drugs (21 CFR 5.10) and redelegated 
to the Director. Center for Devices and 
Radiological Health (21 CVR 5.88). 

Dated: May 31.1985. 

John C. V ill forth. 

Director. Center for Devices and Radiological 
Health. 

|FR Doc. 85-13718 Filed 8-8-85. 8 45 am) 

BILLING COOC 4IIO-01-N 


l Docket No. 84V-0401) 

Availability of Approved Variance for 
LOrad Mammographtc System 

agency: Food and Drug Administration. 
action: Notice. 

summary: The Food and Drug 
Administration (FDA) is announcing 
that a variance from the performance 
standard for radiographic equipment has 
been approved by FDA’s Center for 
Devices and Radiological Health 
(CORH) for the LOrad Maramographic 
System utilizing the Micronix 
microfoc.us x-ray tube. The system is 
manufactured by LOrad Medical 
Systems. Ina 

dates: The variance became effective 
March 25.1985. and ends March 25. 

1990. 

address: The application and all 
correspondence on the application have 
been placed on display in the Dockets 
Management Branch (HFA-305). Food 
and Drug Administration. Rm. 4-82. 5800 
Fishers Lane. Rockville. MD 20857. 

FOR FURTHER INFORMATION CONTACT: 
Tracy Summers. Center for Devices and 
Radiological Health (HFZ-84). Food and 


Drug Administration. 5600 Fishers Lane. 
Rockville. MD 20857, 301-443-4874. 

SUPPLEMENTARY INFORMATION: Under 
5 1010.4 (21 CFR 1010.4) of the 
regulations governing establishment of 
performance standards under section 
358 of the Radiation Control for Health 
and Safety Act of 1908 (42 U.S.C. 263f), 
CDRH has granted LOrad Medical 
Systems. Ino. 98 Mill Plain RiL, 

Danbury, CN 06811. a variance from 
5 1020.31(h) (21 CFR 1020.31(h)) of the 
performance standard fur radiographic 
equipment for the LOrad Mammographic 
System utilizing the Micronix 
microfocus x-ray tube. 

The specific requirement of the 
standard from which a variance has 
been granted pertains to the provision of 
( 1020.31(h)(2) requiring that a mobile or 
portable x-ray system other than dental 
ue provided with a means to limit the 
source-to-skin distance to not less than 
30 centimeters. All other provisions of 
the performance standard remain 
applicable to the product. 

CDRH has determined that (1) the 
requirement of $ 1020.31(h)(2) is not 
appropriate for the product, and (2) 
suitable means of radiation safety and 
protection will be provided by (a) 
constraint on the existing equipment 
design, (b) conditions imposed by the 
terms of the variance, and (c) 
supplemental information provided to 
the users* Therefore, on March 25,1985. 
CDRH approved the requested variance 
by a letter from the Duputy Director of 
CDRH to the manufacturer. 

So that the product may show 
evidence of the variance approved for 
the manufacturer, the product shall bear 
on the certification label required by 
§ 1010.2(a) (21 CFR 1010.2(a)) o variance 
number, which is the FDA docket 
number appearing in the heading of this 
notice, and the effective date of the 
variance. 

In accordance with 5 1010.4, the 
application and all correspondence on 
the application have been placed on 
public display under the designated 
docket number in the Dockets 
Management Branch (address above) 
and may be seen in that office between 
9 a.m. and 4 p.m., Monday through 
Friday. 

This notice is issued under the Public 
Health Service Act as amended by the 
Radiation Control for Health and Safety 
Act of 1968 (sec. 358, 82 Stat. 1177-1179 
(42 U S.C 2830) and under authority 
delegated to the Commissioner of Food 
and Drugs (21 CFR 5.10) and reddegated 
to the Director, Center for Devices and 
Radiological Health (21 CFR 5.86). 


Dated. May 31,1965. 

|ohn C. Vlllforth. 

Director Center for Devices ami Radntloy ,;/ 
Health. 

|FR Doc 85-13714 Filed 8-6-85: 8:45 am| 

BILLING COOC 41IO-0I-M 


(Docket Nos. 84V-0074. et al l 

Availability of Approved Variances for 
Sunlamp Products 

agency: Food and Drug Administration. 
action: Notice. 

summary: The Food and Drug 
Administration (FDA) is announcing 
that variances from the performance 
standard for sunlamp products have 
been approved by FDA’s Center for 
Devices and Radiological Health 
(CDRH) for certain specified sunlamps 
and sunlamp products manufactured or 
imported by six organizations. The 
intended use of the products is to 
produce ultraviolet radiation for tanning 
the akin. 

dates: The effective dates and 
termination dates of the variances are 
listed in the table below. 

ADDRESS: The applications and all 
correspondence on the applications 
have been placed on display in the 
Dockets Management Branch (HFA- 
305). Food and Drug Administration. Rm. 
4-62, 5600 Fishers Lane. Rockville. MD 
20857. 

FOR FURTHER INFORMATION CONTACT: 

Tracy Summers, Center for Devices and 
Radiological Health (HFZ-84), Food and 
Drug Administration. 5600 Fishers Lane. 
Rockville. MD 20857. 301-H3-4874. 
SUPPLEMENTARY INFORMATION: Under 
S 1010.4 (21 CFR 1010.4) of the 
regulations governing establishment of 
performance standards under section 
358 of the Radiation Control for Health 
and Safety Act of 1968 (42 U.S.G 263f). 
CDRH has granted each of the six 
organizations listed in the table below 
variance from certain requirements of 
the performance standard for sunlamp 
products (21 CFR 1040.20). Approval 
been granted to allow the listed 
products to vary from that portion of 
S 1040.20(c)(2)(ii) requiring the maximum 
timer interval for a sunlamp produd to 
be 10 minutes or less. All other 
provisions of $ 1040.20 remain 
applicable to the listed sunlamp 
products and ultraviolet lamps. 

Each of the variances for nominal!.; 
ultraviolet*A (UVA) sumlamp prodnets 
permits the listed manufacturer or 
importer to introduce into commerce 
sunlamp products that have less than 5 
percent of their ultraviolet radiation at 
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wavelengths shorter than 320 
nanometers. CDRHs experience with 
this kind of sunlamp product indicates 
that the relatively lengthy exposure 
r» commended by the manufacturers of 
OVA sunlamp products does not result 
in severe, acute skin bums or corneal 
injury. Therefore, the time interval 
requirement of 5 1040.20(c)(2)(ii) is not 
appropriate for these UVA products. 
However. CDRH notes that, even though 
th«> skin hazard is reduced, there is still 
a need to wear protective eyewear to 


eliminate the unecessary risk to 
chemically sensitized lenses, of cornea 
damage, or of long-term development of 
lens opacities. 

CDRH has determined that suitable or 
alternate means of radiation protection 
are provided by (1) constraints on the 
physical and optical design of the 
products and (2) warnings in the user 
manual and on the products. Therefore, 
on the effective dates specified in the 
table below, CDRH approved the 
requested variances by a letter from the 


Deputy Director of CDRH to each 
manufacturer or importer. 

So that the product may show 
evidence of the variance approved for 
the manufacturer or importer of that 
product, each product shall bear on the 
certification label required by 
5 1010.2(a) (21 CFR 1010.2(a)) a variance 
number, which is the FDA docket 
number appearing in the table below, 
and the effective date of the variance 
both of which are specified in the table 
below. 


Doc** No 


♦4.-0074 

F. (HI 

as ooos- 

ISV 0027- 

IS QOtt _ 

If . 0105 r 
•few 0130- 


Oeantfifeo* granted temanco 


Sunte*np product 


C«h9c<»v« <j*te/twmwwi«r date 


Euroton *r*6rnaeonai 3701 teontro*® Bmi. Houcton T»«a» OVA auntemp product* manufactured or mpodad by Evxoten Apr IS, t966AAay 7 t999 
77006 hntematonal | 

SotTacti USA, Inc tSSO South Man South iaoaorw** UVA tteilwnp product* manutect^ad or nported by EHVAK tS. i»VMar IB 1900 

MatCtenerv GmbH. 

UVA *ur**mp producte manulactvrrd or mported by 1op*OK>, j Ete> 21. T90V-*«C 21, 1990 
Lid 

UVA *unl*mp product* monutecturrd or imponKd by Sun Mar 7 19«S-M*r 7. t900 
^_, r Health Sy*terna tot I 

Stmaker Trwwtg SyMama. Ltd Rout* 146 A Moa Road, *0 UVA suitemp product* manufactured or imported by Sumater Mar 26. t96fe-Mar 26. WOO 
9or 2219. Oteion Parte New Vor* >2065 fanrang Sy*tem* Lid ^ 

NovaSun USA. Inc. 3»0 Madaon Ama, Sute 2022. New UVA wntemp product* manutedteed or vnported by NovoSt* Apr 10, »96V Apr to. iwo 
Ycafc. Now York 10017 USA. Inc 


62660 

Topooto Ltd Unit 33. Comet Road. Leytand Lance United 
Kingdom 

Sun Hotel Syateme mt 7357-56 Waahmglon Avenue, South 
Urwupobi Minnesota SM35 


In accordance with $ 1010.4. the 
applications and all correspondence on 
the applications have been placed on 
public display under the designated 
docket numbers in the Dockets 
Management Branch (address above) 
and may be 9een in that office between 
9 a m. and 4 p.m.. Monday through 
Friday. 

This notice is issued under the Public 
Health Service Act as amended by the 
Radiation Control for Health and Safety 
Act of 1968 (sec. 358. 82 Stat. 1177-1179 
142 U.S.C. 263f)) and under authority 
delegated to the Commissioner of Food 
and Drugs (21 CFR 5.10) and redelegated 
to the Director. Center for Devices and 
Radiological Health (21 CFR 5.86). 

Hated: May 31. 1985. 

John C Villforth. 

D, rteJof, Center for Device* and Radiohfgival 

Hrcfth. 

|I*R Doc. 85-13713 Filed 5-6-85; 645 am) 

fcUJNQ COOC 4160-01-41 


Office of Human Development 
Services 

President's Committee on Mental 
Retardation; Meeting 

Agency holding the meeting: 
President's Committee on Mental 
Retardation. 

Time and date: 

lune 24.1965. 5:00 P.M.-7:00 P.M. 
lune 25.1965. 9:00 A.M.-5:00 P.M 
lune 26.1985, 9:00 A.M.-5.00 P.M 


Place: Capitol Holiday Inn. 550 C 
Street. SW. Washington. D C. 20024 

Status: Meetings are open to the 
public. An interpreter for the deaf will 
be available upon advance request. All 
locations are barrier free. 

Matters to be considered: Reports by 
the Steering Committee of the 
President’s Committee on Mental 
Retardation (PCMR) will be given. The 
PCMR plans to discuss critical issues 
concerning prevention, family and 
community services, full citizenship, 
public awareness and other issues 
relevant to the PCMR’s goals. 

The PCMR: (1) Acts in an advisory 
capacity to the President and the 
Secretary of the Department of Health 
and Human Services on matters relating 
to programs and services for persons 
who are mentally retarded: and (2) is 
responsible for evaluating the adequacy 
of current practices in programs for the 
retarded, and reviewing legislative 
proposals that affect the mentally 
• returded. 

Contact person for more information: 
Jim F. Young, 330 Independence Ave.. 
SW. Room 4061—North. Washington. 
D.C. 20201. (202) 245-7634. 

Dated: June 4.1985. 

Jim F. Young. 

Acting Executive Director, PCMR. 

1FR Doc. 85-13787 Filed 5-8-85: 645 am) 

BILLING COOC 4130-01-41 


DEPARTMENT OF THE INTERIOR 
Bureau of Land Management 
15-00262-GP5-0731 

Alaska Native Claims Selection: 
Sealaska Corp. 

Correction 

In FR Doc. 85-11855. appearing on 
page 20505 in the issue of Thursday. 
May IB. 1985. make the following 
correction: In the second line of the first 
paragraph, "32 CFR'* should have read 
* 43 CFR." . 

BILLING COOC 1505-01-41 


Rosewell District, NM; Intent To 
Prepare a Management Framework 
Plan Amendment 

agency: Bureau of Lund Management. 
Interior. 

action: Notice of Intent to prepare a 
Management Framework Plan 
Amendment. 

summary: The Bureau of Land 
Management. Roswell Resource Area. 
New Mexico will begin preparation of 
an F.nvironmenta! Assessment (EA) to 
amend the Fort Stanton Management 
Framework Plan (MFP). The EA will 
address a proposal to modify an existing 
MFP decision which limits U9es on the 
Fort Stanton Reservation to research 
and recreational purpose only. 
Expanding regional, economic and 
population demands have created the 
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need to open the area for the 
consideration of other land use 
authorizations. 

date: The public is invited to express 
their comments on the proposal to 
amend the MFP. Written comments must 
be received by July 12.1985. An 
additional public comment period will 
be provided at the time the EA is 
completed. 

address: Send comments to: BLM. 
Roswell Resource Area, P.O. Drawer 
1857. Roswell. NM 88201. 

SUPPLEMENTARY INFORMATION: The Fort 
Stanton Reservation encompasses 
20.561 acres located approximately 70 , 
miles west of Roswell adjacent to the 
Lincoln National Forest in Lincoln 
County. Fort Stanton was withdrawn by 
Executive Order in 1899 for use as a 
military hospital. It was used for that 
purpose until 1953 when the hospital 
was closed. In 1956. administrative 
jurisdiction of the area was transferred 
to the Bureau of Land Management. 

New Mexico State University, under an 
agreement with the BLM. has utilized 
the reservation for range and wildlife 
research purposes since 1963. The area 
is also used extensively for recreational 
purposes including caving, hiking and 
hunting. 

FOR FURTHER INFORMATION CONTACT: 

Phil Kirk. Resource Area Manager. P.O. 
Drawer 1857. Roswell. NM 88201 (505) 
624-1790. 

Dated: May 30.1985. 

Monte G. Jordan, 

Acting State Director , 

|FR Doc. 85-13665 Filed 6-6-85; 8:45 am| 

01 LUNG COOC 4J1O-F0-M 


IAA-6661-AJ 

Alaska Native Claims Selection; 
Eklutna, Inc. 

In accordance with Departmental 
regulation 43 CFR 2650.7(d), notice is 
hereby given that a decision to issue 
conveyance under the provisions of sec. 
14(a) of the Alaska Native Claims 
Settlement Act of December 18.1971 
(ANCSA). 43 U.S.C. 1601. 1813(a). will be 
issued to Eklutna. Inc. for approximately 
560 acres. The lands involved arc: 

Sward Mrruiian, Alaska 

T. 18 N R 1 E. (Surveyed), 

Sec. 29, S2NK4, W2, SE4 

A notice of the decision will be 
published once a week, for four (4) 
consecutive weeks, in the Anchorage 
Daily News Copies of the decision may 
be obtained by contacting the Bureau of 
Land Management. Alaska State Office, 


701 C Street. Box 13. Anchorage, Alaska 
99513 ((907) 271-5960). 

Any party claiming a property interest 
which is adversely affected by the 
decision shall have until July 6.1985 to 
file an appeal. However, parties 
receiving service by certified mail shall 
have 30 days from the date of receipt to 
file an appeal. Appeals must be filed 
with the Bureau of Land Management. 
Division of Conveyance Management 
(960). address identified above, where 
the requirements for filing an appeal can 
be obtained. Parties who do not file an 
appeal in accordance with the 
requirements of 43 CFR Part 4. Subpart 
E. shall be deemed to have waived their 
rights. 

Olivia Short. 

Section Chief\ Branch of ANCSA 
Adjudication. 

IFR Doc. 85-13755 Filed 8-6-85; 8:45 amj 

tlLUNG COOC 4J10-JA-M 


[F-847111 

Realty Action; Fairbanks District, 
Alaska 

AGENCY: Bureau of Land Management 
(BLM). Interior. 

action: Notice of Realty Action. Leasing 
of Public Lands near Coldfoot. Alaska. 

summary: The Bureau of Land 
Management is proposing an application 
program for the competitive leasing of 
approximately 20 acres of public land 
near Coldfoot. Alaska, under authority 
of section 302(b) of the Federal Land 
Policy and Management Act of 1976 (43 
U.S.C. 1732). This land would be used 
for commercially operated facilities to 
support organized, small-group tours 
within the Utility Corridor, north of the 
Yukon River. 

aooress: Additional information may 
be obtained by calling William Chthero 
at (907) 356-5134 or by writing to him at 
the Yukon Resource Area, Bureau of 
Land Management, 1541 Gaffnery Road. 
Fairbanks. Alaska 99703. An information 
packet for interested applicants is 
available at the Yukon Resource Area 
office, which is located on Fort 
Wainwright. 

supplementary information: l. 

Interested applicants may select a site 
of approximately 20 acres within the 
following described federal lands: 

T. 28 N.. R. 12 W.. Fairbanks Meridan 
(protracted) 

All of Sections 3. 10.15. 21. and 22 and 
Those portions of Sections 4. 9.16. and 20 
lying (o the east of (he Middle Fork 
Koyukuk. 

T. 29 N., R. 12 W.. Fairbanks Meridan 
(protracted) 


All of Sections 23. 24. and 26 and 

Those portions of Sections 27, 34. and 35 
lying Jo the east of the Middle Fork 
Koyukuk. 

2. Interested parties may submit 
comments to the Yukon Resource Area. 
Area Manager. 1541 Gaffney Road, 
Fairbanks. Alaska 99703. for a period of 
45 days from the publication of this 
Notice in the Federal Register. 
Comments will be reviewed by the 
Fairbanks District Manager, who may 
sustain, vacate or modify this realty 
action. In the absence of any objections 
this realty action will become the final 
determination of the Department of thp 
interior. 

3. Applications for the proposed !eas<* 
may be submittited to the Area 
Manager, at the above address, after (he 
45-day period. 

4. If it is determined that a lease will 
be issued, all applicants will required to 
reimburse the BLM for the cost of 
processing the applications. 

5. The successful applicant will be 
required to pay fair market value rental 
for the use of the land. 

Donald E Runberg, 

Acting District Manager. 

|FR Doc 85-13820 Filed 8-6-85: 8:45 am| 

SILL IMG COOC 


Minerals Management Service 

National Outer Continental Shelf 
Advisory Board, Pacific States 
Regional Technical Working Group 
Committee; Notice and Agenda for 
Meeting 

agency: Minerals Management Servirt*. 
Pacific OCS Region. Interior. 
action: Notice. 

summary: This notice is issued in 
accordance with the provisions of the 
Federal Advisory Committee Act, Pub 
L 92-463. 

The Pacific Regional Technical 
Working Group Committee of the 
National OCS Advisory Board is 
scheduled to meet July 9.1985 from 8:00 
a m. to 4:00 p.rn.. at the Biltmore Hotel, 
Roman Room, 515 South Olive Street, 
Los Angeles. California. 

The Agenda for the meeting covers 
the following topics: 

Update: Draft Proposed 5-Year Oil 8 
Gas leasing Program/Lease sale 95 
Joint interagency Modeling.Study 
South Central Coastal Cooperative Air 
Modeling Project 

Draft Fiscal Year 1987 Pacific OCS 
Regional Environmental Studies Plan 
Updute: Strategic & International 
Minerals Program 
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Probabilistic Resource Estimates—OCS 
Stiitus/lssues for Exploration/ 

Development on the Pacific OCS: 
Santa Ynez 
Point Arguello 
Point Pedemales 
San Miguel 

Dnbing Operations and Safety 
Inspections on the Pacific OCS 
Minutes of the meeting will be 
available for public inspection and 
copv ing at the following locations: 
Pacific OCS Region. 1340 West Sixth 
Street, Room 275. l-os Angeles. CA 
90017 

Office of Offshore Information Service. 
Minerals Management Service, 
Department of the Interior. 
Washington. DC 20240 
Dated: May 30.1985 
Cyril V. Bird, 

Acting Director, Pacific OCS Region 
(PR Doc. 65-13509 Plied 5-5-05; 6.45 nm\ 

•ILL INC, COOC 4010-MR-a 


INTERSTATE COMMERCE 
COMMISSION 

'Docket No. AB-6 (Sub*2S0X)| 

Burlington Northern Railroad Co.; 
Abandonment In Clatsop County, OR; 
Exemption 

Burlington Nothem Railroad Company 
[BN) has filed a notice of exemption 
under 49 CFR 1152 Subpart F— Exempt 
Al fanments to abandon its 6.67-mile 
line of railroad between milepost 101 S3 
near Astoria and milepost 106.59 near 
Camp Clatsop, in Clatsop County. OR. 

BN has certified (1) that no local 
traffic has moved over the line for at 
leas; 2 years and that any overhead 
traffic on the line can be rerouted over 
other lines, and (2) that no formal 
complaint filed by a user of rail service 
on the line (or by a State of local 
$ow rnmental entity acting on behalf of 
such user] regarding cessation of service 
over the line either is pending with the 
Commission or any U.S. District Court, 
w has been decided in favor of the 
complainant within the 2-year period 
Preceding tbi* notice. The appropriate 
Slat, agency has been notified in 
writing at least 10 days prior to the filing 
of this notice. 

As n condition to use of this 
* rnpiiom any employees affected by 
lb* ‘ tmndonjnent shall be protected 
pwauanl lo Oregon Short Line R. Co . — 
Abandonment — Goshen. 300 LCC. 91 
11979 ). 

The exemption will be effective on 


July 7,1965, (unless stayed pending 
reconsideration). Petitions to stay the 
effective date of the exemption must be 
filed by July 17.1985. and petition for 
reconsideration, including 
environmental, energy and public use 
concerns, must be filed by July 27.1965. 
with: Office of the Secretary. Case 
Control Branch. Interstate Commerce 
Commission. Washington. DC 20423. 

A copy of any petition filed with the 
Commission must be sent to Applicant s 
representative: Peter M. Lee. 3800 
Continental Plaza. 777 Main Street. Fort 
Worth, TX 78102. 

If the notice of exemption contains 
false or misleading information, the use 
of the exemption is void ah initio. 

A notice to the parties will be issued if 
use of the exemption is conditioned 
upon environmental or public use 
conditions. 

Decided |unc 3. 1965. 

By the Commission. Richard Lewis. 
Associate Director. Office of Proceedings 
|ames It Bayne. 

SiY.nL/riry' 

|FR Doc. 65-13606 Filed 6-6-65. 6 45 tan) 

billing cooc rtm-ei-u 


Motor Carriers; Intent To Engage in 
Compensated Intercorporate Hauling 
Operations 

This is to provide an updated notice 
as required by 49 U.S.C 10524(b) (1) that 
the named corporations intend to 
provide or use compensated 
intercorporate hauling operations as 
authorized in 49 U.S.C. 10524(b) 

1. Parent Corporation and address of 
principal office; Dawn Food Products, 
inc.. 2021 Mionr Drive. Jackson, Ml. 
49203 

2. Wholly -owned subsidiaries which 
will participate in the operations, and 
state(f) of incorporation: 

ft) Dawn/Baker Boy. Inc,— Indiana. 

til) Dawn/Baker Boy. Inc. —(Denvirr.) 
Colorado . 

(iii) Dawn/Baker Boy. Inc.— (Kansas 
City). Missouri . 

(iiii) Dawn/Baker Boy. Inc. — 
(Glendale.) Arizona 

(iiiii) Dawn/Baker Boy, Inc.— 
(Albuquerque.). New Mexico 

(iiiiii) Daybreak Distributors. Ltd— 
(Des Moines.) lowtx 

1. Parent corporation and address of 
principal office: LADD Furniture, lmu. 

-1 Plaza Center. P.O. Box HP3. High 
Point. North Carolina 27261. 

2. Wholly-owned subsidiaries which 
will participate in the operation and 
stat«*s of incorporation: 


9 Susouf 

«w & orpy ebcr- 

LADO Tt*r*eona»0ft VI Ptoi Ncrt* Cwoftna 

Gent* PO Boa N*3 Pont 

NC*S& 2TZ St 

Oay»o»vM*rca» Company me Bout* 5 Norm Cmcxm 
Nwy tr-N, MMiy. Norm C m**m 
SMOt 

Barclay Furnfluea Co PO Bo* 20S Sm Mmaupp 

3. Wholly-owned divisions which will 
participate in the operation: 

Lea Industries, cl Plaza Center. P.O. Box 
HP3. High Point. North Carolona 27201 
Daystrom Furniture, P.O. Box 130. South 
Boston. Virginia 24592 
Lea Lumber & Plywood Co., Route ^3. 
Box 57, Windsor, North Carolina 
27953 

American Drew, Plaza Center. P.O. 

Box IIP3, High Point. NC 27261 
lames It. Bayne. 

Secretary. 

[FR Doc. 85-13807 Filed 5-5-65:045 a»| 

BILLING COO€ 70JS-01-N 


I Finance Docket No. 306641 

Colorado and Eastern Railroad 
Company—Purchase (Portion)— 
Chicago, Milwaukee. SL Paul and 
Pacific Railorad Company, Debtor at 
Ottumwa, IA 

agency: Interstate Commerce 
Commission. 

action: Purchase proposal accepted for 
consideration. 

summary: The Commission accepts for 
consideration the proposal by the 
Colorado and Eastern Railroad 
Company (C&E) to purchase 
approximately 2.82 miles of main line 
and 1.82 miles of side track in Ottumwa. 
IA fropi Richard B Ogilvie, Trustee of 
the Property of the Chicago. Milwaukee. 
St. Paul Railroad Company. (Debtor). 
oates: An original and 10 copies of 
verified statements supporting or 
opposing the proposal must be filed by 
|une 15.1985. 

addresses: Send pleadings referring to 
Finance Docket No. 30654 to: 

(1) Office of the Secretary. CCase 
Control Branch. Interstate Commerce 
Commission. Washington. D.C. 20423. 

(2) Applicant's representative: Gary’ W. 
Flanders. Colorado and Eastern 
Railroad Company. 76 South Siuty! 
Mud re. Suite 23a Colorado Springs. 
CO 80903. 

FOR FURTHER INFORMATION CONTACT: 

Louis £ Gitomer. (202) 275-7245. 

supplementary information: This 
proceeding it governed by section 5(b) 
of the Milwaukee Railroad Restructuring 
Act (MRR). 45 U.S.C- 904(b) and the 
procedures in 49 CFR Part 1180. Subparl 
B. In Order No. 808. Detrtor’s 
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Reorganization Court directed us to act 
on CAE's application by June 27,1985. 

C&S petitioned for waiver of the 
information requirements of 49 CFR Part 
1180, Subpart B. It contends that the 
proposed purchase is a minor 
transaction involkving terminal track 
that would be exempt from Commission 
jurisdiction under 49 U.S.C. 10907. 
However, the exemption is not available 
because the transaction is governed by 
the MRR. CAE requests that we treat its 
proposal as if it were an exemption 
request and waive the information 
requirements of our regulations. 

I will grant the waiver petition. CAE's 
petition contains the information 
required by our regulations. 

A copy of verified statements must be 
served on the Attorney General of the 
United States and the United States 
Secretary of Transportation. 

It is ordered: 

1. CAE's petition for waiver is grnated. 
and the proposal is accepted for 
consideration. 

1. C&E’s petition for waiver is granted, 
and the proposl is accepted for 
consideration. 

2. Parties must comply with all 
provisions stated above. 

3. This decision will be effective on 
date it is served. 

Decidvdlune 5.1985. 

By the Commission. Hrber P. Hardy. 
Director. Office of Proceedings. 

fames H. Bayne, 

Secretary. 

|FR Doc. 85-1 3902 Filed 8-0-85.1(*37 am] 

BILLING COOC raS-OI-M 


DEPARTMENT OF JUSTICE 

Office of the Attorney General 

Attorney General s Guidelines on 
Seized and Forfeited Property 

agency: Office of the Attorney General. 
Justice. 

action: Notice of Department of 
Procedures for Seized and Forfeited 
Property. 

summary: This document sets forth the 
Department's policy under 21 U.S.C 
881(c) regarding the handling of seized 
and forfeited property. It is exempt from 
the notice and comment requirements of 
the Administration Procedure Act. 5 
U.S.C 553(b) by virtue of 5 U.S.C. 
553(a)(2). The Department of Justice has 
determined that it is not a “major rule" 
within the meaning of Executive Order 
No. 12291 or a rule within the meaning 
of the Regulatory Flexibilitv Act. 5 
U.S.C. 601(1). 


FOR FURTHER INFORMATION CONTACT. 

Director, Asset Forfeiture Office, 
Criminal Division. Room 916, Federal 
Triangle Building. 315 9th Street. NW. # 
Washington. D.C. 20530. (202) 272-6420. 

ATTORNEY GENERAL'S GUIDELINES 
ON SEIZED AND FORFEITED 
PROPERTY 

I. Statement of Policy 

The following guidelines are designed 
to implement certain asset forfeiture 
provisions of the Comprehensive Crime 
Control Act of 1964 pertaining to the 
disposition of forfeited property, the 
management and use of the Department 
of Justice Assets Forfeiture Fund, and 
the discontinuance of federal forfeiture 
actions to permit forfeiture by State or 
local procedures. 

The statute directs, 'The Attorney 
General shall ensure the equitable 
transfer. ♦ . of any forfeited property to 
the appropriate State or local law 
enforcement agency so as to reflect 
generally the contribution of any such 
agency participating directly in any of 
the acts which led to the seizure or 
forfeiture of such property." 

This authority is consistent with the 
Department of Justice's purpose of 
promoting cooperative law enforcement 
efforts in drug trafficking and other 
investigations. The Department intends 
to manage its asset forfeiture program in 
a manner designed to enhance this 
Federal. State and local cooperation. 

Title 21. United States Code (U.S.C ), 
section 881(e), authorizes the Attorney 
General to dispose of forfeited property 
by (1) retaining the property for official 
use; (2) transferring custody or 
ownership of the property to any 
Federal. State or local agency pursuant 
to the Tariff Act of 1930, Title 19. USC, 
Section 1616; or (3) placing the forfeited 
cash or proceeds of sale of forfeited 
property in an appropriation called the 
Department of Justice Assets Forfeiture 
Fund (hereinafter "the Fund"). A 
decision of the Attorney General 
regarding placing the forfeited property 
into official use or transferred the 
property to another agency is not 
subject to judicial review. 

The Law Enforcement Coordinating 
Committee program will inform State 
and local law enforcement agencies as 
to the procedures for requesting an 
equitable transfer of forfeited property, 
help facilities the application for 
transfer of such property, and see that 
the spirit and letter of the forfeiture 
provisions of the Comprehensive Crime 
Control Act of 1964 are implemented in 
each Federal district. 


II. Definitions 

A. "Department of {ustice 
investigative bureau" refers to the 
investigative unit within the Department 
of Justice that participated in the 
investigation and seizure of property 
and is responsible for the processing of 
the forfeiture arising from the seizure 

B. "Headof the Department of Justice 
investigative bureau" means the head of 
that bureau or his headquarters-level 
designee. 

C' "Placing property into official use** 
means use of forfeited property by a 
Department of (ustice bureau for any 
official purpose. 

D. “Property" means tangible property 
and cash. 

E. "Cash" means currency, negotiable 
instruments and securities. 

F. "State and local agencies" means 
State and local law enforcement 
agencies. 

G. “Appraised value" means fair 
market value. 

III. Use and Transfer of Forfeited 
Property 

A. Retention of Property for Official Use 

a. The Attorney General has the 
authority to retain any civilly or 
criminally forfeited tangible property for 
official use by any Department of Justice 
bureau. 

2. No forfeited cash, nor any proceeds 
from sales of forfeited property may be 
transferred to. or retained by, federal 
law enforcement agencies under the 
provisions of 21 U.S.C. 881(e) for 
disposition of forfeited property. 

3. Payment of liens and mortgages 
pursuant to an authorization to place 
property into official use. 

a. Liens and mortgages cumulatively 
amounting to less than one third of the 
appraised value of the asset and 
totalling less than $50,000 will be paid 
from the Fund at the request of the head 
of the Department investigative bureau. 

b. Payments of liens or mortgages 
that, in the aggregate, total $50,000 or 
greater or exceed one third of the 
appraised value of the asset, will be 
paid from the Fund at the request of the 
Department of Justice investigative 
bureau subject to the concurrence of the 
Deputy Attorney General. 

B . Official Use by Department of Justice 
Investigative Bureau 

1. The Attorney General's authority to 
place tangible property into official use 
is delegated to the head of the 
Department of Justice investigative 
bureau. 

a. In making a decision concerning 
placing forfeited property into official 
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uh*. the head of the Department 
investigative bureau must consider the 
financial status of the Department of 
Justice Assets Forfeiture Fund. 

b. Exercise of this delegation of 
authority is subject to concurrence by 
thr Deputy Attorney General for all 
property appraised at $750,000 or more. 

C Official Use by Other Depart meat of 
/i is! ice Bureaus 

1. If the Department investigative 
bureau does not choose to place the 
forfeited property into official use. the 
Director. United States Marshals Service 
trill determine appropriate disposal. 
Including screening any remaining 

p: pnrty suitable for official use by 
other Department of Justice bureaus. 

a. A decision to place such property 
into official use is subject to 

a r.currence by the Deputy Attorney 
General for all property appraised at 
$7:*), 000 or more. 

2. If more than one Department of 
|ustice component wants to retain for 
official use the same piece of seized and 
forfeited property, the Deputy Attorney 
General will determine which 
component may place such property in 
official use. 

D Transfer of Property to Stale or Local 
Law Enforcement Agencies 

1. Attorney General's Authority for 
Rentable Transfer of Seized Property 

a The Act authorizes the Attorney 
General to transfer forfeited property to 
»t«ite or local law enforcement agencies 
that directly participated in the acts 
which led to the seizure or forfeiture 

b. Tangible property not retained for 
official use by the Department of Justice 
Inv istigative burcaujs eligible for 
equitable transfer. 

c Where a participating law 
enfnrcement agency petitions for a share 
in :he forfeited property, the Attorney 
General shall determine an equitable 
transfer of the property that generally 
reflects the relative contribution of the 
participating agencies. 

2 Procedure for Determining 
Equitable Transfer 

a Any state or local law enforcement 
agenqy that participates in the acts 
leading to o Department of justice 
seizure for forfeiture may file a request 
for an equitable transfer of the property. 

b. The criteria for determining the 
equitable transfer of the property will be 
the same for all requests 

c. In all cases the final decision- 

ro iking authority rests with the Attorney 
General or his designee. 

3 Requests from Participating Law 
Enforcement Agencies 

a. Within thirty days following the 

izure for forfeiture, n stale or local 


agency should submit a written request 
for an equitable transfer of the property 
subject to forfeiture. 

b. This request must be filed with the 
local or regional office of the 
Department investigative bureau 
responsible for processing the forfeiture. 

c. The request must include the 
following information: 

(1) identification of the property 
against which the claim is made: 

(2) Details regarding the requesting 
agency's participation, including the 
amount of money and manpower 
expended by the state or local agency in 
pursuing the case; 

(3) A statement of the intended use for 
the property; 

(4) A designation of the proper fiscal 
officer to whom cash or check 
disbursements can be made: 

(5) A designation of the proper official 
to whom transfer documents should be 
delivered by the United States: 

(6) A designation of the proper party 
to whom possession should be 
delivered: 

(7) A statement indicating that the 
transfer is not prohibited under the 
applicable state or local law; 

(8) In instances of a joint application 
by several state or local agencies, the 
relative share of each state or local 
agency: and 

(9) A statement that all fees and 
expenses necessary to effect transfer of 
title will be paid by or on behalf of the 
requesting agency not later than the 
time of transfer. 

d. The requesting agency must certify 
that the information contained in 3(cX4- 
7) above is true and correct. 

e. Property will be transferred only in 
cases where the tangible property or 
cash will be credited to the budget of the 
state or local agency that directly 
participated in the seizure or forfeiture, 
resulting in an increase of law 
enforcement resources for that specific 
state or local agency. 

f. An information copy of any request 
will be forwarded to the United States 
Attorney in the district where the 
transfer request originated. 

4. Procedure for Processing Requests 
for Equitable Transfer 

a. In all cases, the Department 
investigative bureau field unit receiving 
the request will prepare a written report 
that will evaluate the degree of 
assistance provided by the requesting 
agency or agencies in the underlying 
investigation. 

b. The equitable share for a 
participating state or local agency 
should generally reflect the contribution 
of the agency participating directly in 
any of the acts which led to the seizure 


or forfeiture of the property, including, 
but not limited to. the following factors: 

(1) Which agency initiated the case; 

(2) Which agency identified the asset: 

(3) The amount of money and 
manpower expended by the state or 
tocul agency in pursuing the case: 

(4) Whether or not the state or local 
agency seized other assets during the 
course of the same investigation and 
whether such seizures were made 
pursuant to state or local law; and 

(5) W’hether or not the state or local 
agency could have achieved forfeiture 
under state law. with favorable 
consideration given to a stale or local 
agency which could have forfeited the 
asset(s) on its own but joined forces 
wftth the United States to make a mon- 
effective investigation. 

c. The head of the Department 
investigative bureau may place tangible 
property forfeited administratively or 
judicially into official use in cases in 
which a state or local agency has filed a 
request for an equitable share of that 
property. 

(1) In making this decision, the head 
of the Department investigative bureau 
must consider the following factors: 

(a) The relative needs of both the 
requesting Ibw enforcement agency nnd 
the Department investigative bureau for 
the particular asset; 

(b) The uniqueness of the asset and 
the likely ability to secure such an asset 
by other seizures in the near future: 

(c) The relative significance of the 
requesting law enforcement agency's 
participation in the case, as well as all 
the other factors pertinent to the 
determination of equitable distribution 
as set forth in Part III.B.4.C. above: 

(d) The potential of. or likelihood that 
the requesting agency will be eligible for 
an equitable share of property from 
additional seizures arising from the 
same investigation or from other 
seizures in the near future; and 

(e) The impact that a decision to pluce 
the property into official use might have 
on Federa\ state and local relations in 
that District. 

5. Decision-Making Authority for 
Determining Equitable Transfer 

a. The equitable distribution of an 
asset forfeited administratively with an 
appraised value of $100,000 or less will 
be determined by the head of the 
Department investigative bureau. 

(1) The Department investigative 
bureau's field unit shall forward Us 
report and recommendation to the 
bureau head for decision. 

(2) In making this decision, the head 
of the Department investigative bureau 
will consider the report and 
recommendation forwarded by the field 
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unit and issue to the requesting agency a 
written ruling on the request. 

(3) A copy of the decision document 
will be forwarded to the United States 
Attorney, or to the Criminal Division 
section chief in a Criminal Division 
case, and to the Director. United States 
Marshals Service. 

(4) A copy of the decision document 
will be made available upon request to 
the Director. Asset Forfeiture Office. 

b. In the case of all administratively 
forfeited property with an appraised 
value greater than $100,000 and with all 
judicially forfeited property, the 
evaluation and recommendation will be 
forwarded to the appropriate United 
States Attorney or to the Criminal 
Division section chief in a Criminal 
Division case. 

(1) The equitable distribution of un 
asset forfeited judicially with an 
appraised value of $100,000 or less will 
be determined by the United States 
Attorney or the Criminal Division 
section chief. 

(2) In making this decision, the United 
States Attorney or section chief will 
consider the reports and 
recommendations forwarded by the 
head of the Department of Justice 
investigative bureau and will consult 
with the United States Marshals Service. 

(3) A copy of the decision document 
will be forwarded to the Department of 
Justice investigative bureau, the 
Director. United States Marshals Service 
and the Director. Asset Forfeiture 
Office. 

c. In the case of all property with an 
appraised value greater than $100,000. 
the United States Attorney or section 
chief will forward the evaluation and 
recommendation of the Department 
investigative bureau, along with his own 
recommendation, to the Director. Asset 
Forfeiture Office, who will determine 
the equitable distribution of those 
assets. 

(1) In making this decision, the 
Director will consider the reports and 
recommendations forwarded by the 
head of the Department of Justice 
investigative bureau and the United 
States Attorney or section chief and will 
consult with the United States Marshals 
Service. 

(2) A copy of the decision document 
will be forwarded to the Department of 
Justice investigative bureau, the United 
States Marshals Service and the United 
States Attorney or section chief. 

d. The Deputy Attorney General will 
make the final determination of 
equitable distribution of any asset with 
an appraised value of $750,000 or 
greater. 

(1) The request will be processed as in 
5 c. above. 


(2) A copy of the decision document 
will be forwarded to the Director, Asset 
Forfeiture Office, the Director. United 
States Marshals Service, the United 
States Attorney or section chief and the 
Department of Justice investigative 
bureau. 

e. In all cases in which judicially 
forfeited property is located in a judicial 
district other than where the judicial 
proceedings are taking place, the party 
determining the equitable distribution 
must consult with the respective United 
States Attorney prior to determining 
equitable distribution. 

6. Proceeds Placed in the Department 
of Justice Assets Forfeiture Fund 

a. If the federal forfeiture action is not 
deferred, and the property is not placed 
into official use or transferred to a state 
or local agency, it will be sold and the 
net proceeds of sale will be placed in 
the Assets Forfeiture Fund. 

b. Forfeited cash will be placed in the 
Assets Forfeiture Fund. 

c. All Department of Justice bureaus 
will promptly notify the United States 
Marshals Service of any facts affecting 
seized property. Some relevant facts 
would include bills, invoices, orders of 
mitigation and remission, orders of 
sharing with state or local agencies, 
orders of designation for official use by 
Department of Justice components, and 
appraisals. Based upon these and other 
factors, the United States Marshals 
Service should appropriately dispose of 
the property. 

7. Disposition of Forfeited Property 

a. State or local agencies may share in 
seized and forfeited tangible property, 
and seized and forfeited cash. 

b. Any property that cannot be used 
for law enforcement purposes must be 
liquidated. 

c. Where tangible property is 
transferred to qualifying state or local 
agencies, monies from the Assets 
Forfeiture Fund will not be used to pay 
liens or mortgages on the property, to 
equip the property for law enforcement 
purposes, or to pay salaries. 

d. The recipient state or local agency 
must pay the valid liens and mortgages 
on the forfeited tangible property prior 
to the transfer of such property. 

e. The recipient state or local agency 
may be required to pay direct expenses 
pertaining to the seizure prior to the 
transfer of tangible property. 

f. In the event of an interlocutory sale 
of property pending forfeiture, the 
Director. United States Marshals Service 
first must consult with the United States 
Attorney. Criminal Division section 
chief or the Director of the Asset 
Forfeiture Office in the case of judicially 
forfeited property, or the head of the 
pertinent Department investigative 


bureau in the case of administrative 
forfeitures, to determine the status of 
any state or local law enforcement 
ugency requests for equitable sharing 

IV. Department of Justice Assets 
Forfeiture Fund 

A Administration of the Fund 

1. The Attorney General delegates the 
administration of the Department of 
Justice Assets Forfeiture Fund to the 
United States Marshals Service. It will 
operate under guidelines developed by 
the Subcommittee on Asset Forfeiture of 
the Department's Forum for Cooperati ve 
Strategy and in accordance with 
Department of Justice financial 
management policy. 

2. The United States Marshals Ser\ ce 
will submit to the Deputy Attorney 
General on a quarterly basis a financ ial 
statement as to the current status of the 
fund. 

3. Copies of the quarterly United 
States Marshals Service statement will 
be provided to the Federal Bureau of 
Investigation, Drug Enforcement 
Administration. Immigration and 
Naturalization Service and the Asset 
Forfeiture Office to assist the recipients 
in making decisions as to the use and 
transfer of forfeited property. 

B. Payments Allowable Under 
Department of Justice Assets Forfeiture 
Fund 

1. Forfeiture cash and proceeds from 
the sale of forfeited property are to be 
deposited in the Department of Justice 
Assets Forfeiture Fund. 

2. Money from the Fund may be used 
for the following: 

a. Payment of liens and mortgages 
pursuant to an order of remission or 
mitigation: 

b. Payment of liens and mortgages 
pursuant to an order to place into 
official use. 

c. Payment of liens and mortgages 
pursuant to court order. 

d. Payment to equip, for law 
enforcement purposes, conveyances 
placed into official use by the Drug 
Enforcement Administration, and the 
Immigration and Naturalization Service. 

e. Payment of awards; 

f. Purchase of evidence: and 

g. Reversion to the United States 
Treasury at the end of the fiscal year uf 
all amounts in excess of $5,000,000. 

C. The Following, in Order of Priority. 
Wit1 Be the Uses of the Forfeited Cash 
and the Proceeds of Sale of Forfeited 

Property 

1. Payment of expenses incurred by 
the Department of Justice for the can* 
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custody and disposal of the seized and 
forfeited property; 

2. Payment of expenses incurred by 
thf Department of justice in the seizure 
and forfeiture of the property; 

3. Payment of expenses relative to the 
detention, inventory, safeguarding, 
maintenance, or disposal of the seized 
ind forfeited property incurred by state 
and local agencies which assist in the 
j*izure and forfeiture of the property; 

4. Payments of orders of mitigation or 
remission; 

5. Payments for orders of equitable 
during with state or local law 
enforcement agencies; 

6. Payments for liens on vehicles 
placed into official use; 

7. Payment of awards; 

8. Payment to equip, for law 
enforcement purposes, conveyances 
placed into official use by the Drug 
Enforcement Administration 
Immigration and Naturalization Service; 
and 

9. Purchase of evidence. 

D. 1. imitation on Use of the Fund 

1. The Department of Justice Assets 
Forfeiture Fund cannot be used to pay 
any of the following: 
a Salaries; and 

b Where property is transferred to 
suite or local law enforcement agencies. 

(1) Liens or mortgages on the property; 

and 

(2) Payments to equip the property for 
law enforcement purposes. 

Z Liens and mortgages shall be paid 
from the Fund only pursuant to an order 
of remission or mitigation, an order of 
the court, or an order to place the 
property into official use. 

V Discontinuance of Federal Forfeiture 

Actions 

A Deferral of Federal judicial 
Forfeiture Proceedings 

1. A decision to forego an federal 
judicial forfeiture proceeding against 
any seized asset in favor of a state or 
local forfeiture proceeding requires the 
personal approval of the United States 
Attorney after review of the evaluation 
and recommendation of the concerned 
Investigative bureau. 

2. In making this decision, the United 
States Attorney must consider the status 
of the Department of justice Assets 
Forfeiture Fund. 

3. judicial forfeitures foregone in favor 
of state or local proceedings are to be 
reported by the United States Attorney 
in writing, within five days, to the 
director, Asset Forfeiture Office, 

Criminal Division. United States 
Department of justice, Washington. D.C. 
20530. 


B. Deferral of Federal Administrative 
Forfeiture Proceedings 

1. A decision to forego a federal 
administrative forfeiture proceeding 
against any seized asset in favor of a 
state or local forfeiture proceeding 
requires the approval of the head of the 
Department investigative bureau. 

Z In making this decision, the head of 
the Department investigative bureau 
must consider the status of the Assets 
Forfeiture Fund and, where appropriate, 
consult with the United States Marshals 
Service. 

3. Department of justice investigative 
bureaus must develop procedures for 
recording these decisions and providing 
reports as required. 

VI. United States Customs Serv ice 
Forfeitures 

A. Pursuant to Title 28 United States 
Code, section 524(c). all proceeds from 
the forfeiture of property under any law 
enforced or administered by the 
Department of Justice remaining after 
payment of expenses for forfeiture and 
sale authorized by law are to be 
deposited in the Department of Justice 
Assets Forfeiture Fund, except to the 
ettent that the seizure was effected by a 
United States Customs Service officer or 
that custody was maintaned by the 
Customs Service, in which case the 
provisions of 19 U.S.C. 1613a (Customs 
Forfeiture Fund) shall apply. 

B. To the extent that the United States 
Marshals Service may have the capacity 
to do so. it may store and maintain 
seized property for the Customs Service. 

1. Where the United States Marshals 
Service maintains custody of property 
seized by a Customs officer, the 
Customs Service will reimburse the 
Marshals Service for the expenses of 
such custody prior to the deposit of the 
net proceeds into the Customs Forfeiture 
Fund. 

2. In instances where proceeds are to 
be deposited in the Department of 
justice Assets Forfeiture Fund and the 
Customs Service, as a substitute 
custodian, has maintaned custody of 
property seized by the Department of 
Justice, the Department of justice will 
reimburse the Customs Service for the 
expenses of such custody. 

C. Requests for transfers of forfeited 
property by participating state and local 
law enforcement agencies in forfeitures 
where the seizure was effected by a 
Customs officer of custody wus 
maintained by the Customs Service 
should be directed pursuant to 19 U.S.C. 
1616 to the Customs Service for 
evaluation and forwarding to the 
Assistant Secretary of Treasury for 
Enforcement and Operations with an 


information copy to the United States 
Attorney in the district of seizure. 

D. In the event of an unresolved 
dispute concerning whether a given 
forfeiture constitutes a Customs or 
Department of justice forfeiture for 
purposes of cash or proceeds 
disposition, or for state and local 
transfers, the Deputy Attorney General 
and the Assistant Secretary of Treasury 
for Enforcement and Operations shall 
resolve the issue. Where appropriate, 
they may submit the issue to the 
Organized Crime Drug Enforcement 
Task Force Working Group for 
recommendation. 

Dated: May 24.1985 
Edwin Mecse III, 

Attorney General. 

[FR Doc. 85-13641 Filed 6-6-85; 8 45 ami 

MIUNG CODE 4410-01-44 


l Order No. 1095-85) 

President s Commission on Organized 
Crime; Meetings 

agency: Department of Justice. 
action: Notice._ 

summary: This notice announces four 
forthcoming meetings of the President s 
Commission on Organized Crime. This 
notice also sets forth a summary of the 
agenda for the four meetings, together 
with an explanation of why the first 
meeting will be closed to the public. 
Notice of these meetings is required by 
the Federal Advisory Committee Act. 5 
U.S.C. App. I. section 10(a)(2). 

OATES: 

June 24, 25. and 26.1985.10.00 a.m. to 
12:00 noon; 1:00 p.m. to 3:00 p m. 
(public hearing). 

June 23.1985. 4:00 p.m. to 8:00 p.m. 
(closed meeting). 

ADDRESS: 

Appellate Courtroom. U.S. Court of 
International Trade. Second Floor. 1 
Federal Plaza, New York, New York 
10007 (public hearing): 

Empire Room B. New York Pcnta Hotel, 
401 Seventh Avenue, New York. New 
York 10007 (closed meeting). 

FOR FURTHER INFORMATION CONTACT: 
james D. Harmon, Jr.. Executive Director 
and Chief Counsel. President s 
Commission on Organized Crime. 1425 K 
Street. NW„ Suite 700, Washington. D C 
20005; (202) 786-3500. 

SUPPLEMENTARY INFORMATION: The 

closed meeting on June 23 will be 
conducted to discuss several matters. 
The Commission will be briefed 
concerning the investigation by the 
Commission staff of the organized 
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criminal groups whose illegal activities 
are to be described ot the public 
hearings. This briefing is likely to 
include repeated references to specific 
individuals who are confidential sources 
for the Commission, or who are alleged 
to be direct participants in illegal 
activities but whose participation will 
not specifically be discussed by 
witnesses at the public hearing. The 
physical safety of these individuals 
could be placed in jeopardy if the 
identities of the witnesses and the time 
and place of their testimony were to be 
made public in advance of the public 
hearings. Pursuant to the authority 
vested in him by section fl of Pub. L 98- 
368. the Chairman of the Commission 
has determined that these discussions 
are exempted from the public meeting 
requirements of the Federal Advisory 
Committee Act by 5 U.S.C 552b(c)(5) 
and (7)(C). (D), and (F), which is 
incorporated by reference into the 
Federal Advisory Committee Act. 

The Commission will also discuss at 
the closed meeting a number of issues 
specifically concerning the 
Commission’s issuance of subpoenas. It 
will discuss, for example, issues relating 
to certain individuals who have already 
been, or may be. served with subpoenas 
by the Commission, and who are to 
testify in depositions conducted by the 
staff of the Commission or in public 
hearings conducted by the Commission. 
Pursuant to the authority vested in him 
by section B of Pub. L. 98-368. the 
Chairman of the Commission has 
determined that this discussion is 
exempted from the public meeting 
requirements of the Federal Advisory 
Committee Act by 5 U.S.C 552b(c)(10), 
which is incorporated by reference into 
the Federal Advisory Committee Act. 

The public hearings on June 24. 25. 
and 28 are to be open to both the public 
and press, and are for the purpose of ' 
receiving testimony concerning 
organized criminal groups in the United 
States involved in illegal gambling 
activities. The Commission will solicit 
testimony concerning the scope of 
activities of such groups, the manner in 
which their operation are conducted, 
and the effectiveness of Federal and 
state statutes and agencies in dealing 
with such groups. In particular, the 
Commission will solicit testimony from 
persons believed to be involved in 
gambling activities, and law 
enforcement and other public officials 
with knowledge of and experience in 
gambling investigations. Members of the 
public who wish to present written 
statements to the Commission are 
invited to send such statements to the 
President’s Commission on Organized 


Crime. 1425 K Street NW.. Suite 700, 
Washington. D.C. 20005. 

Dated. June 3.1985. 

Ed^1n Mccm? Ill, 

Attorney General 

Determination on Closed Meeting 

President s Commission on Organized 
Crime 

The President’s Commission on 
Organized Crime will hold a meeting at 
Empire Room-B, New York Penta Hotel 
401 Seventh Avenue, New York. New 
York 10007 on June 23.1985. at 4:00 p.m. 

Pursuant to the authority vested in me 
by section fl of Pub. L. 98-368.1 hereby 
determime that this meeting may be 
closed to the public, on the ground that 
each portion of the meeting is exempt 
from the disclosure requirements of the 
Federal Advisory Committee Act. 

The Commission will be briefed 
concerning the investigation by the 
Commission staff of the organized 
criminal groups whose illegal activities 
ore to be described at the public 
hearings of the Commission scheduled 
for June 24. 25. and 26.1985. This 
briefing is likely to include repeated 
references to specific individuals who 
are confidential sources for the 
Commission, or who are alleged to be 
direct participants in illegal activities 
but whose participation will not 
specifically be discussed by witnesses 
at the public hearings. The physical 
safety of these individuals could be 
placed in jeopardy if the identities of the 
witnesses and the time and place of 
their testimony were to be made public 
in advance of the public hearings. The 
discussions are exempted from the 
public meeting requirements of the 
Federal Advisory Committee Act by 5 
U.S.C. 552(c)(5) and (7)(C). (D). and (F). 
which is incorporated by reference into 
the Federal Advisory Committee Act. 

The Commission will also discuss at 
the closed meeting a number of issues 
specifically concerning the 
Commission's issuance of subpoenas. It 
will discuss, for example, issues relating 
to certain individuals who have already 
been, or may be. served with subpoenas 
by the Commission, and who are to 
testify in depositions conducted by the 
staff of the Commission or in public 
hearings conducted by the Commission. 
This discussion is exempted from the 
public meeting requirements of the 
Federal Advisory Committee Act by 5 
U.S.C 552b(c)(10). which is incorporated 
by reference into the Federal Advisory 
Committee Act. 


Dated: May 21.1985. 

Irving R. Kaufman. 

Chairman of the Commission. 9 
|FR Doc. 85-13640 Filed 6-5-85. 8:45 amj 
00.11*0 COOC 4410-0 Mi 


Antitrust Division 

Proposed Termination of Final 
Judgment; Radio Corp. of America 

Notice is hereby given that RCA 
Corporation (“RCA") has filed with the I \ 
United States District Court for the I 
Southern District of New York a motion 1 
to modify the consent decree in United I 
States v. Radio Corporation of Ament a, I 
Civil No. 97-38; and the Department of I 
Justice (“Department”), in a stipulation 1 
also filed with the Court, has consented I 
to modification of the decree, but bat I 
reserved the right to withdraw its I 
consent for at least seventy (70) days I 
after the publication of this notice. Th* I 
complaint in this case, filed on 1 

November 19. 1954. charged RCA with 8 I 
conspiracy to restrain trade in the I 
manufacture, distribution, and sale of I 
radio and television products and I 
monopolization of radio-television I 

patent licensing, as well as other 
anticompetitive patent licensing I 

practices. I 

The decree, entered October 28. 195& 1 
applies to equipment used in the radio I 
and television industries, together with I 
other transmitting or receiving 1 

equipment, and parts, systems, or I 

circuits used in the equipment. It I 

prohibits, among other things, I 

agreements dividing markets or limiting I 
production and agreements not to I 

compete. It also bars RCA from I 

engaging in certain patent licensing I 

practices, including package licensing I 

grant bocks of patent licenses, and 1 

price, quantity, or customer restrictions || 
RCA may not acquire any exclusive I 

patent license or sublicensing rights I 

without court approval. Finally, the I 

decree mandates licenses of a specific I 
group of domestic patents and I 

establishes the terms of those licenses I 
The proposed modification of the decrw ■ 
would terminate all but die compulsory I 
licensing provisions. I 

The Department has filed with the I 

Court a memorandum setting forth the I 
reasons why the Department believes I 

that modification of the decree would I 
serve the public interest. Copies of the 1 
complaint, consent decree. RCA's I 

motion papers, the stipulation ■ 

containing the Government's consent I 

the Department's memorandum, and a!) I 

further papers filed with the court in V 


V 

c 
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connection with this motion will be 
available for inspection in the Legal 
procedure Unit of the Antitrust Division, 
Room 7416, Department of Justice, Tenth 
Street and Pennyslvania Avenue NW.. 
Washington, D.C. 20530 (Telephone: 

(202) 633-2481), and at the Office of the 
Cierk of the United States District Court 
for the Southern District of New York. 
Room 18, United States Courthouse. 
Foley Square. New York, New York 
10007. Copies of any of these materials 
may be obtained from the Legal 
Procedure Unit upon request and 
payment of the copying fee set by 
Department of Justice regulations. 

Interested persons may submit 
comments regarding the proposed 
modification of the decree to the 
Department. Such comments must be 
received within sixty days and will be 
filed with the court. Comments should 
be addressed to P. Terry Lubeck. Chief. 
Intellectual Property Section. Antitrust 
Division. Department of Justice. 
Washington. D.C. 20530 (Telephone: 

(202) 724-7906). 

Dated: May 22.1985. 
jwst'ph II. Widmar, 

Director of Operations. Antitrust Div is ion. 

IKK Doc. 85-13726 Filed 6-6-85:8:45 «m| 

r.UNG COOC 4410-0141 


Proposed Termination of Final 
Judgment; Radio Corporation of 
America 

Notice is hereby given that RCA 
Corporation ("RCA") has Tiled with the 
United States District Court for the 
District of Delaware a motion to 
terminate the consent decree in United 
States v. Radio Corporation of America. 
In Kquity No. 793; and the Department of 
Mice (“Departmenr), in a stipulation 
also filed with the Court, has consented 
lo termination of the decree, but has 
reserved the right to withdraw its 
consent for at least seventy (70) days 
after the publication of this notice. The 
petition in this case (filed on May 13, 
t930) alleged that RCA, Genera) Electric 
Company, and Westinghousc Electric 
Company, together with two other firms 
later dismissed from the suit, violated 
sections 1 and 2 of the Sherman Act. 

The petition alleged that these five firms 
conspired to restrain trade in and 
tnonupolize the radio communication 
and radio apparatus fields through 
patent pooling, market division 
agreements and restrictive licensing 
prac tices. The Government amended the 
petition in 1931 to challenge RCA's 
foreign radio traffic agreements. 

The consent decree, entered on 
November 21.1932 and amended July 2, 


1935, required General Electric and 
Westinghouse to sell all RCA 
stockholdings and to obtain court 
approval for further purchases. In 
Addition, the decree prohibits RCA from 
preventing other firms from establishing 
radio circuits to or from the United 
States. The decree also prohibits market 
division agreements and agreements 
that would limit a defendant's freedom 
to license its radio patents. Finally, the 
decree prohibits agreements that would 
restrict any party from using radio 
technology in any field. 

The Department has filed with the 
Court a memorandum setting forth the 
reasons why the Department believes 
that termination of the decree would 
serv e the public interest. Copies of the 
petition and consent decree. RCA's 
motion papers, the stipulation 
containing the Government's consent, 
the Department's memorandum, and all 
further papers filed with the court in 
connection with this motion will be 
available for inspection in the Legal 
I^ocedure Unit of the Antitrust Division. 
Room 7416, Department of Justice. 10th 
Street and Pennsylvania Avenue NW., 
Washington, D.C. 20530 (Telephone: 

(202) 633-2481), and at the Office of the 
Clerk of the United States District Court 
for the District of Delaware, U.S. 
Courthouse. 844 King Street. 

Wilmington. Delaware 19801. Copies of 
any of these materials may be obtained 
from the Legal Procedure Unit upon 
request and payment of the copying fee 
set by Department of Justice regulations. 

Interested persons may submit 
comments regarding the proposed 
termination of the decree to the 
Department. Such comments must be 
received within sixty days, and will be 
filed with the court. Comments should 
be addressed to P. Terry Lubeck. Chief. 
Intellectual Property Section. Antitrust 
Division. Department of Justice, 
Washington, D.C. 20530 (Telephone: 
(202) 724-7966). 

Dated: May 23. 1985. 

Joseph H. Widmar, 

Director of Operations. Antitrust Division . 

|FR Doc. 85-13724 Filed 6-6-B5; 8:45 ami 

61LUMO COOC 4410-0141 


Proposed Termination of Final 
Judgment; Victor Talking Machine Co. 

Nolice is hereby given that RCA 
Corporation (“RCA") has filed with the 
United States District Court for the 
Southern District of New York a motion 
to terminate the consent decree in 
United States v. Victor Talking Machine 
Co.. In Equity No. 15-110: and the 
Department of |ustice ("Department"), in 


u stipulation also filed with the Court, 
has consented to termination of the 
decree, but has reserved the right to 
withdraw its consent for at least seventy 
(70) days after the publication of this 
notice. The petition in this case (filed on 
May 3.1918) alleged that Victor Talking 
Machine Co. (later acquired by RCA) 
had violated Section 1 of the Sherman 
Act by restricting the prices at which, 
the persons to whom, and the territories 
in which Victor's wholesalers and 
dealers could sell its "talking machines", 
records, and other products used w ith 
the "talking machines." 

The decree, entered on the same day 
the petition was filed, enjoins RCA in 
perpetuity from imposing any resale 
restrictions on customers, territories, or 
prices of "talking machines," records, or 
other products used with "talking 
machines." In addition, the decree 
prohibits RCA from requiring that its 
dealers sell only such products produced 
by RCA. 

The Department has filed with the 
Court a memorandum setting forth the 
reasons why the Department believes 
that termination of the decree would 
serve the public interest. Copies of the 
Petition, consent decree, RCA's motion 
papers, the stipulation containing the 
Government’s consent, the Department s 
memorandum, and all further papers 
filed with the Court in connection with 
this motion will be available for 
inspection in the legal Procedure Unit of 
the Antitrust Division, Room 7416, 
Department of Justice, Tenth Street and 
Pennsylvania Avenue NW.. Washington. 
D.C. 20530 (Telephone: (202) 633-2481), 
and at the Office of the Clerk of the 
United States District Court for the 
Southern District of New York. Room 18, 
United Slates Courthouse. Foley Square. 
New York. New York 10007. Copies of 
any of these materials may be obtained 
from the Legal Procedure Unit upon 
request and payment of the copying fee 
set by Department of Justice regulations. 

Interested persons may submit 
comments regarding the proposed 
termination of the decree to the 
Department. Such comments must be 
received within sixty days and will be 
filed with the Court. Comments should 
be addressed to P. Terry Lubeck. Chief. 
Intellectual Property Section. Antitrust 
Division. Department of Justice. 
Washington. D.C. 20530 (Telephone: 

(202) 724-7966). 

Dated: May 22.1985 

Joseph H. Widmar. 

Director of Operations. Antitrust Division. 

|FR Doc. 85-13725 Filed 6-6-85; 8:45 «m| 

SILLING COOC 4410-0141 
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United States v. Rocky Mountain 
Motor Tariff Bureau. Inc.; Proposed 
Final Judgment and Competitive 
Impact Statement 

Notice is hereby given pursuant to the 
Antitrust Procedures and Penalties Act. 
15 U.S.C, 16(b) (hj. that the proposed 
Final Judgment and a Competitive 
Impact Statement as set out below have 
been filed with the United States 
District Court for the District of 
Colorado in Civ. No. 84-F-1737, United 
States v. Rocky Mountain Motor Tariff 
Bureau . Inc, The Complaint in this cae 
alleges that the defendant engaged in a 
combination and conspiracy to fix. raise, 
and maintain, in violation of section 1 of 
the Sherman Act (15 U.S.C. 1), motor 
carrier rates for the transportation 
between points in the United States of 
certain commodities that are exempt 
from Interstate Commerce Commission 
Jurisdiction. 

The proposed Final Judgment 
prohibits the defendant from submitting 
to. or allowing any of its rate 
committees or subcommittees to vote on 
or consider, any proposal for the 
transportation of exempt commodities. 
The defendant is required by the 
proposed Final Judgment to take certain 
affirmative steps to assure compliance 
with the Sherman Act and the terms of 
the Final Judgment, including purging its 
tariffs of all rates for the transportation 
of exempt commodities and sending 
copies of the Final Judgment to its 
officers, directors, certain employees, 
agents, and members. The Department 
of Justice is given access under the 
proposed Final Judgment to the Tiles and 
records of the defendant, to examine 
such records for compliance or 
noncompliance with the Final Judgment. 

Public comment is invited within the 
statutory 60-day comment period. Such 
comments and responses thereto will be 
published in the Federal Register and 
filed with the Court. Comments should 
be directed to Gary R. Spratling. Chief. 
San Francisco Field Office, Antitrust 
Division. Department of Justice. 450 
Golden Gate Avenue. Box 36046. San 
Francisco. California 94102 (Telephone 
415-556-6300). 

|o»eph II. Widmar. 

Director of Operations. Antitrust Dt vision. 

In the United States District Court for 
the District of Colorado 

(Civil Action No. B4-F-1737| 

United States of America, plaintiff, v. 
Rocky Mountain Motor Tariff Bureau. 
Inc., defendant. Filed: May 10. 1985. 


Stipulation 

It is stipulated by and between the 
undersigned parties, by their respective 
attorneys, that: 

1. The parties consent that a Final 
Judgment in the form hereto attached 
may be Tiled and entered by the Court 
upon the motion of either party or upon 
the CouiTs own motion, ut any time 
after compliance with the requirements 
of the Antitrust Procedures A Penalties 
Act (15 U.S.C. 5 18). and without further 
notice to either party or other 
proceedings, provided that plaintiff has 
not withdrawn its consent, which it may 
do at any time before the entry of the 
proposed Final Judgment by serving 
notice thereof on defendant and by Tiling 
that notice with the Court. 

2. Defendant waives any claims under 
28 U.S.C. 2412(d) for attorney fees or 
expenses in this action. 

3. In the event plaintifT withdraws its 
consent or if the proposed Final 
Judgment is not entered pursuant to this 
Stipulation, this Stipulation shall be of 
no effect whatever and the making of 
this Stipulation shall be without 
prejudice to either party in this or any 
other proceeding. 

Dated: 

For the PlaintifT. Charles F. Rule. Acting 
Assistant Attorney General. Mark I .eddy, 
and Cary R. Spratling. Attorneys. U.S. 
Department of Justice. Robert N. Miller. 
United Stales Attorney, District of 
Colorado. 

For the Defendant: William E. Kenworthy, 
Rocky Mountain Motor Tariff Bureau. 
Inc., P.O. Box 5746, 4045 Pecos Street 
Denver. Colorado 00217. (303) 433-6731; 
Richard B. Cohen. Bernard It Meyers; 
and Barbara J. Nelson, Attorneys U.S. 
Department of Justice. Antitrust Division, 
450 Golden Gate Avenue. Box 36648, San 
Francisco. CA. 94102. (415) 558-6300 

In the United States District Court for 
the District of Colorado 

(Civil Action No. 84-F-1737J 

United States of America, plaintiff, v. 
Rocky Mountain Motor Tariff Bureau. 
Inc., defendant 
Final Judgment 

Plaintiff, the United States of America, 
having Tiled its Complaint herein on 
August 28.1984. and plaintiff and 
defendant, by their respective attorneys, 
having eath consented to the entry of 
this Final Judgment without trial 
adjudication of any issue of fact or law 
herein and without th)9 Final Judgment 
constituting evidence against, an 
admission by. or an estoppel against 
either party with respect to any such 
issue: 

Now. therefore, before the taking of 
any testimony and without trial or 
adjudication of any issue of fact or luw 


herein, and upon consent of the partie s 
hereto, it is hereby 

Ordered, adjudged, and decreed a* 
fullows: 

I 

This Court has jurisdiction of the 
subject matter of this oction and of boih 
of the parties hereto. The Complaint 
states a claim upon which relief may l* 
granted against the defendant under 
Section 1 of the Sherman Act 
(15 U.S.C. 1). 

II 

As used in this Final Judgment: 

(A) "Carrier** means any person 
authorized pursuant to 49 U.S.C. 
10922(b)(1) to provide transportation 
subject to the jurisdiction of the I.C.C a* 
a motor carrier of property; 

(B) **Commodity group" means 
specific commodities listed logether 
under a single heading in a tariff: 

(C) "Docket bulletin" means a RMB 
publication which includes public notice 
of proposed tariff changes to be 
considered by one or more RMB rate 
committees or subcommittees: 

(D) "Exempt commodity" means any 
commodity specified in 49 U.S.C. 10526. 
as amended, as more specifically 
identified in Appendix A hereto, the 
transportation of which is not subject lo 
I.C.C. jurisdiction: 

(E) "I.C.C" means the Interstate 
Commerce Commission: 

(F) "Person" means any individual, 
firm, partnership, association, 
corporation, or any other business or 
legal entity; 

(G) ‘’Proposal" means any request 
submitted to the RMB to establish a 
rate, or to change, modify, or revise 
provisions in an existing rate: 

(If) "Rate or rates" means specific 
rates or rate levels; allowances or 
charges; rules which solely affect or 
apply to rates for the transportation of 
exempt commodities; and the 
formulation, development, 
establishment implementation, 
application, or maintenance of specific 
rates, rate levels, allowances, or 
charges, and procedures or policies 
pertaining thereto; 

(I) "RMB" means the defendant 
Rocky Mountain Motor Tariff Bureau. 
Inc. and any successor thereof; 

(J) "RMB rate committee or 
subcommittee" means any group of 
persons that includes at least two or 
more motor carriers that considers rates 
under procedures authored by 49 
U.S.C. 10706. Agreement No. 00; 

(K) "TarifT* means rates, fares, and 
charges filed with the I.C.C. for the 
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transportation and handling of 
commodities; and 

(L) ‘To serve a copy upon the 
plaintiff’ means to mail one copy to 
Chief, Legal Procedure Unit, Antitrust 
Division. U.S. Department of Justice, 
Room 7418. Muin Justice Building. 
Washington. D.C. 20530 and to mail a 
second copy to Chief. San Francisco 
Field Office. Antitrust Division. U.S. 
Department of Justice. 450 Goldeu Gate 
Avenue. Box 38046, San Francisco. 
California 94102. 

III 

This Final Judgment applies to the 
defendant, its successors and assigns, 
and to its subsidiaries, officers, 
directors, agents, employees, and 
members, and to all other persons in 
active concert or participation with any 
of them who shall have received actual 
notice of this Final Judgment by 
pci sonal service or otherwise. 

IV 

Defendant is enjoined and restrained 

from: 

(A) Allowing any of its rate 
committees or subcommittees to vote on 
or consider any proposal for the 
establishment or changes of rates for the 
transportation of exempt commodities: 

(B) Processing any proposal, for 
consideration by a rate committee or 
subcommittee, that includes rates for the 
transportation of exempt commodities: 

(C) Publishing in its docket bulletin 
any proposal for the establishment or 
ch anges of rates for the transportation 
of exempt commodities; 

(D) Publishing rates for the 
transportation of exempt commodities in 
any of its tariffs, except rates submitted 
by a single carrier or joint-line rates 
submitted by carriers who can 
participate in the Joint route, and that 
have requested that such rates be 
published for informational purposes 
only pursuant to 49 CFR 1312.1(e): 

(E) Setting, fixing, maintaining or 
establishing rates for the transportation 
of exempt commodities in any of Its 

lit riffs; 

(F) Taking any other action which has 
th* purpose or effect of setting, fixing, 
maintaining, or establishing rates for the 
transportation of exempt commodities 
between or among competing carriers; 
and 

(G) Recommending to any carrier a 
fate for the transportation of exempt 
commodities. 

Provided, however, that nothing in 
Paragraphs IV (A). (B). or (C) shall 
prohibit defendant from complying with 
paragraph V (A). 

Provided further that nothing in this 
Final Judgment shall prohibit RMB from 


engaging in action on intrastate rates 
which is immune from the operations of 
the antitrust laws under the state action 
doctrine as set forth in the holding of the 
United Slates Supreme Court in 
Southern Motor Carriers Rote 
Conference . Inc. v. United States (March 
27.1985). 

V 

Defendant is ordered and directed; 

(A) To purge from each of its tariffs 
within ninety (90) days after the entry of 
this Final Judgment all rates for the 
transportation of exempt commodities, 
including but not limited to rates for the 
transportation of (1) specific exempt 
commodities, and (2) exempt 
commodities included within commodity 
groups; but excluding any rates 
submitted by a single carrier or joint¬ 
line rates submitted by carriers who can 
participate in the joint route, published 
in defendant’s tariffs pursuant to 49 CFR 
1312.1(e) and which are clearly marked 
as rates which are being published only 
for informational purposes; 

(B) To mail or otherwise furnish, 
within sixty (80) days after the entry of 
this Final Judgment a copy of this Final 
Judgment to each of (1) its officers and 
directors; (2) its agents and employees 
with supervisory or management 
responsibility, or with responsibility for 
dockets, docket bulletins, or rates; and 
(3) its member carriers that participate 
in one or more of defendant's tariffs; 
and 

(C) To file with the Clerk of the Court 
and to serve a copy upon the plaintiff, 
within ninety (90) days after the date of 
entry of this Final Judgment, an affidavit 
setting forth the fact and manner of 
compliance with paragraphs V (A) and 
(B). 

VI 

Defendant is further ordered and 
directed; 

(A) To establish a reasonable program 
for dissemination of. education as to. 
and compliance with this Final 
Judgment, involving each employee, 
officer, director, agent, and every rate 
committee or subcommittee member 
having responsibility in connection with 
or authority over dockets, docket 
bulletins, or rates, and advising them of 
their obligations under this Final 
Judgment. This program shall include, 
but is not limited to, the inclusion, in an 
appropriate RMB manual or internal 
document of a copy of this Final 
Judgment in whole or in part or an 
explanation thereof, and a statement of 
RMB compliance policy thereunder: 

(B) To designate by name, title, and 
address an individual whom the plaintiff 
may contact regarding any aspect of 


compliance by the defendant with any 
of the obligations imposed by this Final 
Judgment or regarding any rights of 
visitation granted by Section VIII of this 
Final Judgment; 

(C) To file with the Clerk of the Court 
and to serve a copy upon the plaintiff 
within one-hundred and twenty (120) 
days after the entry of this Final 
Judgment, an affidavit setting forth the 
fact and manner of compliance with 
paragraphs VI (A) and (B); and 

(D) On or about the first year 
anniversary' of the entry of this Final 
Judgment and annually thereafter for a 
period of five (5) consecutive years from 
the date of entry of this Final Judgment, 
to file with the Clerk of the Court and to 
serve a copy upon the plaintiff an 
affidavit setting forth the following 
information: 

(1) The fact and manner of compliance 
with paragraph VI (A) during the 
preceding year, and 

(2) Any changes in defendant's name, 
ownership, location, attorney of record 
or individual designated pursuant to 
paragraph VI (B) during the preceding 
year. 

VII 

Defendant shall require, os a 
condition of the sale or other disposition 
of all. or substantially all, of the total 
assets of its business, that the acquiring 
party agree to be bound by the 
provisions of this Final Judgment. The 
acquiring party shall file with the Court 
and serve on the plaintiff its consent to 
be bound by this Final Judgment. 

vm 

(A) For the purpose of determining or 
securing compliance with this Final 
Judgment, upon receipt of a written 
request from the Attorney Genera! or 
the Assistant Attorney General in 
charge of the Antitrust Division, 
defendant shall, within sixty (60) days 
afer receiving the request, subject to any 
legally recognized privilege: 

(1) Permit any duly authorized 
representative of the Department of 
Justice access, during the office hours of 
defendant, to inspect and copy all 
books, ledgers, accounts, 
correspondence, memoranda, records, 
and documents in the possession or in 
the control of the defendant relating to 
any of the matters covered by this Final 
Judgment. 

(2) Provide to the Department of 
Justice copies of any books, ledgers, 
accounts, correspondence, memoranda, 
and other documents or records in the 
possession or under the control of the 
defendant relating to any of the matters 
covered by this Final Judgment. 
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(3) Submit written reports, under oath 
if requested, with respect to its 
compliance with this Final Judgment as 
may. from time to time, be requested, 
and 

(4) Permit any duly authorized 
representative of the Department of 
Justice, subject to the reasonable 
convenience of the defendant and 
without restraint or interference from it, 
to interview officers, employees and 
agents of defendent, who have counsel 
present, regarding any subject covered 
by this Final Judgment. 

(B) No information or document 
obtained by the means provided in this 
Section VIII shall be divulged by any 
representative of the Department of 
Justice to any person other than a duly 
authorized representative of the 
Executive Branch of the United States, 
except in the course of legal proceedings 
to which the United States is a party, or 
for the purpose of securing compliance 
with this Final Judgment, or as 
otherwise required by law. provided 
however, that any representative of the 
Department of Justice may divulge to the 
Office of Compliance and Consumer 
Assistance of the I.C.C. the existence of 
any practice which is discovered by the 
means described in this Section VIII and 
which is believed to violate any of the 
provisions of the Interstate Commerce 
Act, 

(C) If at the time information or 
documents are furnished by defendant 
to plaintiff, defendant represents and 
identifies in writing the material in any 
such information or documents to which 
a claim of protection may be asserted 
under Rule 26(c)(7) of the Federal Rules 
of Civil Procedure, and defendant marks 
each pertinent page of such material, 

' Subject to claim of protection under 
Rule 26(c)(7) of the Federal Rules of 
Civil Procedure," then ten (10) days 
notice shall be given by plaintiff to 
defendant prior to divulging such 
material in any legal proceeding (other 
than a grand jury proceeding) to which 
defendant is not a party. 

IX 

Jurisdiction is retained by this Court 
for the purpose of enabling the parties to 
this Final Judgment to apply to this 
Court at any time for such further orders 
and direction as may be necessary or 
appropriate for the construction or 
carrying out of this Final Judgment, for 
the modification of any of the provisions 
hereof, for the enforcement of 
compliance herewith, and for the 
punishment of any violation hereof. 

X 

This Final Judgment shall expire ten 
(10) years from the date of entry or, with 


respect to any particular provision, on 
any earlier date specified. 

XI 

This Court finds that the cntTy of this 
Final Judgment is in the public interest 

So Ordered this day of 

1905. 


United Slates District lodge 

In the United States District Court for 
The District of Colorado 

(Civil Case No. 84-F-1737J 
United States of America, plaintiff, v. 
Rocky Mountain Motor Tariff Bureau. 

Inc., defendant, 

Competitive Impact Statement 

Pursuant to section 2(b) of the 
Antitrust Procedures and Penalties Act. 
15 U.S.C. 16(bHh), the United States 
submits this Competitive Impact 
Statement relating to the proposed Final 
Judgment submitted for entry in this 
civil antitrust proceeding. 

I 

Nature and Purpose of the Proceeding 

On August 26,1984, the United States 
filed a civil antitrust complaint alleging 
that the Rocky Mountain Motor Tariff 
Bureau. Inc. ("RMB") conspired with 
member carriers to restrain trade in the 
transportation of commodities specified 
in 49 U.S.C. 10526 as being exempt from 
Interstate Commerce Commission 
(I.C.C.) jurisdiction (hereinafter "exempt 
commodities") in violation of Section 1 
of the Sherman Act. 15 U.S.C. 1. The 
Complaint requests the Court to find 
that the RMB has violated Section 1 of 
the Sherman Act and further requests 
the Court to enjoin the continuance of 
the conspiracy. 

II 

Practices Giving Rise to the Alleged 
Violation 

The Reed-Bulwinkle Act. which was 
passed in 1948, authorizes two or more 
motor carriers to apply to the I.C.C. for 
approval of an agreement to establish a 
rate bureau to set certain rates 
collectively (49 U.S.C. 5b. currently 
codified at 49 U.S.C. 10706(b)(2)). Upon 
I.C.C. approval of a rate bureau 
agreement, a rate bureau may set rates 
for transportation of commodities 
subject to the jurisdiction of the I.C.C. 
Such rate setting activities are not 
subject to the operation of the antitrust 
laws, provided that the rate bureau's 
actions conform to the procedural 
requirements set forth in the approved 
agreement. Every rate bureau agreement 
must reserve to each of the rate bureau's 


members the right to take a rate action 
independent of the rates set collectively 
by the rate bureau (49 U.S.C. 5b(6). 
currently codified at 49 U.S.C. 
10706(b)(2)(B)(ii)). Once o rate is 
published in a tariff, motor carriers who 
participate in the tariff are required lo 
charge the rates specified in that tariff 
(49 U.S.C. 10762). 

On July 1 . 1980. the Motor Carrier Act 
of 1980 went inlo effect. Under the Act. 
after July 1 . 1984. no rate bureau 
agreement approved pursuant to 49 
U.S.C. 10706(b) may provide for 
discussion of or voting upon single-lint* 
rates. (49 U.S.C. 10706(b)(3)(D)). A 
single-line rate is a rate, charge or 
allowance proposed by a single motor 
common carrier of property that is 
applicable only over its line and for 
which the transportation can be 
provided by that carrier. Agreements 
between competing motor carriers on 
single-line rates therefore constitute 
price fixing, a perse violation of section 
1 of the Sherman Act (15 U.S.C. 1). 

Also under the Motor Carrier Act. as 
of July 1.1980, the I.C.C. has had no 
jurisdiction over, and has not been 
empowered to authorize, collective rate 
action for the transportation of exempt 
commodities, whether carried in loads 
comprised exclusively of exempt 
commodities or carried in mixed loads. 
i.e.. loads comprised in part of exempt 
commodities and in part of regulated 
commodities (49 U.S.C. 10526,10528). 
Agreements between competing motor 
carriers on rates for the transportation 
of exempt commodities therefore 
constitute price fixing, a perse violation 
of Section 1 of the Sherman Act (15 
U.S.C. 1). 

The RMB. which was incorporated in 
Denver. Colorado, in 1939. had its 
original operating agreement approved 
by the I.C.C. in 1958. That agreement 
was recently amended pursuant to 
requirements of the Motor Carrier Acl of 
1980. During all or part of the time 
covered by the Complaint. RMB’s Rules 
of Procedure Governing Additions. 
Changes and Eliminations in Tariffs 
Published by Rocky Mountain Motor 
Tariff Bureau. Inc. (“Rules") governed 
the procedure for modification of RMB 
tariffs. The Rules require, with some 
exceptions, that all proposals for 
modification of rates in RMB tariffs be 
submitted to one of various RMB rate 
committees for consideration. The RMB 
By-Laws require that the membership of 
each rate committee be derived from 
RMB member motor carriers 
participating in tariffs under the 
jurisdiction of each such committee. 
Committee members, who are 
competitors of each other, consider each 












Federal Register / Vol. 50. No. 110 / Friday. June 7. 1985 / Notices 


24061 


rate proposal and vole to approve, 
disapprove, or defer action on the 
proposal 

The Government contends and was 
prepared to show at trial that, on 
numerous occasions following July 1, 
1900. RMB rate committees, organized 
and funded by the RMB and assisted by 
RMB employees, approved proposals to 
raise, establish, or extend rates for 
tr importation of exempt commodities. 
RMB then published all such rates in its 
tariffs. A representative sample of such 
collective action ws s attached as 
Inhibit A to the Government's 
Opposition to Defendant's Motion to 
Dismiss filed March 7.1985. Exhibit A 
was based on minutes of only one of the 
ten RMB rate committees that were in 
existence during the period 1980 to 1984. 

The Government contends that this 
conspiracy between Defendant RMB 
and member carriers fixed, raised, or 
maintained at artificial and 
noncompetitive levels, rates for the 
transportation by motor carriers of 
various exempt commodities between 
points in the United States. As a result, 
competition between and among the co- 
conspirators engaged in the motor 
carrier transportation of various exempt 
commodities between points in the 
United States has been restrained. 

Explanation of the Proposed Final 

fu lament 

The United States and RMB have 
stipulated that the Court may enter the 
proposed Final Judgment after 
compliance with the Antitrust 
Procedures and Penalties Act. 15 U.S.C. 
16(bMh). The proposed Final judgment 
provides that its entry does not 
constitute and evidence against. 
Emission by. or an estoppel against 
either party with respect to any issue of 
fact or law. 

Under the provisions of 2(e) of the 
Antitrust Procedures and Penalties Act 
15 U.S.C, 16(e), the proposed Final 
judgment may not be entered unless the 
Court finds that entry is in the public 
interest. Section XI of the proposed 
Final Judgment sets forth such a finding. 

ITie proposed Final Judgment is 
intended to ensure that the RMB and its 
nit mbers discontinue all unauthorized 
practices which have the purpose or 
effect of restraining competition among 
motor carriers for the transportation of 
*XL-mpt commodities. 

A. Prohibitions and Obligations . 

Under Section IV of the proposed Final 
Mgment. RMB is enjoined and 
^strained from allowing any of its rate 
committees or subcommittees to vote on 
nr consider proposals, defined as 
Quests to establish a rate, or to 
change, modify or revise provisions in 


an existing rate, for the transportation of 
exempt commodities Rates include 
specific rates or rate levels, allowances 
or charges, rules which solely affect or 
apply to rates for the transportation of 
exempt commodities, and procedures or 
policies pertaining thereto. The RMB 
may not submit a proposal for 
consideration by a rate committee or 
subcommittee that includes rates for the 
transportation of exempt commodities. 
Section IV also enjoins the RMB from 
publishing in its docket bulletins 
proposals for the transportation of 
exempt commodities. The RMB is 
further enjoined from publishing rates 
for the transportation of exempt 
commodities in any of its tariffs, except 
rates submitted by individual carriers 
pursuant to 49 CFR 1312.1(e). that is. 
rates submitted and published for 
informational purposes only. In addition, 
the RMB is enjoined from selling, fixing, 
maintaining, or establishing rates for 
transportation of exempt commodities in 
any of its tariffs and from taking any 
other action which has the purpose or 
effect of setting, fixing, maintaining, or 
establishing rates for the transportation 
of exempt commodities between or 
among competing carriers. Finally, the 
RMB is enjoined from recommending to 
any of its member carriers any rate for 
the transportation of exempt 
commodities. 

Section IV permits the RMB and its 
members to take action on intrastate 
rates for the transportation of exempt 
commodities, as long as such action is 
immune from the operation of the 
antitrust laws under the state action 
doctrine as set forth In the holding of the 
United States Supreme Court in 
Southern Motor Carriers Rate 

Conference. Inc. v. United States. _ 

U.S-(1985). 

Section V of the proposed Final 
Judgment requires the RMB to purge 
from each of its tarriffs within 90 days 
after the entry of the proposed Final 
Judgment all rates for the transportation 
of exempt commodities including, but 
not limited to. rates for the 
transportation of (1) specific exempt 
commodities and (2) exempt 
commodities included within a 
commodity group, unless the exempt 
commodity rate is being published 
pursuant to 49 CFR 1312.1(e) and the 
RMB has clearly marked in its tariff that 
such rate is being published for 
informational purposes only. The RMB 
is obligated to mail or otherwise furnish 
within 80 days after entry of the Final 
Judgment a copy of the Final Judgment 
to each of (1) its officers and directors. 

(2) its agents and employees with 
supervisory or management 
responsibility, or with responsibility for 


dockets, docket bulletins, or rates and 
(3) member motor carriers that 
participate in one or more of the RMB 
tariffs. Under this section, the RMB is 
obligated to file with the Clerk of the 
Court and to serve a copy upon the 
United States within 90 days after the 
date of entry of the Final Judgment an 
affidavit setting forth the fact and 
manner of compliance with this Section. 

To ensure understanding of the Final 
judgment. Section VI of the proposed 
Final Judgment directs the RMB to 
establish a reasonable program fur 
dissemination of. education as to, and 
compliance with the Final Judgment, 
involving each corporate employee, 
officer, director, agent, and every rate 
committee or subcommittee member 
having responsibility in connection with 
or authority over dockets, docket 
bulletins, or rates, and advising them of 
their obligation under the Final 
Judgment. The program sholl include, 
but is not limited to. the inclusion in on 
appropriate RMB manual or internal 
document of a copy of the Final 
Judgment, in whole or In part, or an 
explanation thereof, and a statement of 
RMB compliance policy thereunder. 

B. Scope of the Proposed Final 
Judgment. Section X of the proposed 
Final Judgment provides that the Final 
Judgment shall remain in effect for ten 
(10) years. 

Section III of the proposed Final 
judgment provides that the Final 
judgment shall apply to the RMB and to 
the RMB’s officers, directors, agents, 
employees, or members and to all other 
persona in active concert or 
participation with any of them who shall 
have received actual notice of the Final 
Judgment by personal service or 
otherwise. 

Section VII of the proposed Final 
judgment requires that the RMB shall 
require any purchaser or successor of 
all, or substantially all, of its assets to 
agree to be bound by the provisions of 
the Final Judgment. 

Section VI (B) of the proposed Final 
ludgment requires the RMB to maintain 
for the effective period of the Final 
(udgment an agent for service of process 
in connection with any proceedings 
relating to the construction . 
modification, or enforcement of the 
Final Judgment. 

C. Effect of the Proposed Final 
Judgment on Competition. The relief set 
out in the proposed Final Judgment is 
designed to prevent recurrence of the 
activities alleged in the Complaint. The 
proposed Final Judgment provisions are 
intended to ensure that neither the RMB 
nor any of its members take any 
collective action with respect to rales 
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for the transportation of exempt 
commodities. 

IV 

Alternatives to the Proposed Final 
Judgment 

The only alternative to the proposed 
Final Judgment would be a full trial of 
the case. In the view of the Department 
of Justice, such a trial would involve 
substantial cost to the United States and 
is not warranted since the proposed 
Final Judgment provides ail the relief 
that the United States sought in its 
Complaint. 

V 

Remedies Available to Private Litigants 

Section 4 of the Clayton Act, 15 U.S.C. 
15. provides that any person who has 
been injured as a result of conduct 
prohibited by the antitrust laws may 
bring suit in federal court to recover 
three times the damages it has suffered 
as well as costs and reasonable attorney 
fees. Under the provisions of Section 
5(a) of the Clayton Act, 15 U.S.C. 16(a). 
the Final Judgement has no Prima Facie 
effect in any lawsuit which may be 
brought against the RMB. 

VI 

Procedures Available for Comment on 
the Proposed Final Judgement 

As provided by the Antitrust 
Procedures and Penalties Act. any 
person may submit written comments on 
the proposed Final Judgment to Gary R. 
Spratling. Chief, San Francisco Field 
Office. U.S. Department of Justice, 
Antitrust Division. 450 Golden Gate 
Avenue, Box 36046. San Francisco, 
California 94102, within the sixty day 
period provided by the Act. The 
comments and the governments 
responses to them will be filed with the 
Court and published in the Federal 
Register. All comments will be given 
consideration by the Department of 
Justice, which remains free to withdraw 
its consent to the proposed Judgment at 
any time prior to its entry. The proposed 
Final Judgment itself provides that the 
Court will retain jurisdiction over this 
action and that the parties may apply to 
the Court for such orders as may be 
necessary or appropriate for the 
modification or enforcement of the Final 
Judgment. 


VII 

Determinative Materials and 
Documents 

No materials and documents of the 
type described in section 2(b) of the 
Antitrust Procedures and Penalties Act. 
15 U.S.C. 16(b) were considered in 
formulating this proposal Final 
Judgment. Consequently, none are filed 
herewith. 

Dated: 

Gar> f R. Spratling. Richard B. Cohen. 
Bernard H. Meyers, Barbara J. Nelson. 
Attorneys US. Department of Justice . 
Antitrust Division . 450 Golden Gate 
A venue. Box 3604& San Francisco. 
California 94102. (4J5) 550-6300 
|FR Doc. 65-13727 Filed 6-6-65: 8:45 ami 
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DEPARTMENT OF LABOR 

Employment and Training 
Administration 

ITA-W-1S.665 et at.) 

Globe Refractories, Inc., et al.; 
Dismissals of Applications for 
Reconsideration 

Pursuant to 29 CFR 90.18 applications 
for administrative reconsideration were 
filed with the Director of the Office of 
Trade Adjustment Assistance for 
workers at the Globe Refractories. Inc., 
Newell, West Virginia: LTV Steel 
Corporation. Greenwich. Connecticut: 
Anamax Mining Company. Sahiarita. 
Arizona; Fairfield Garment Company. 
Fairfield. Illinois and Harris Graphics 
Corporation. Newspaper Press Division. 
Cleveland, Ohio. The reviews indicated 
that the applications contained no new 
substantial information which would 
bear importantly on the Department’s 
determinations. Therefore dismissals of 
the applications were issued. 
TA-W-15,665: Globe Refractories, Inc., 
Newell, West Virginia (May 24,1985) 
TA-W-15.715: LTV Steel Corporation. 
Greenwich. Connecticut (May 21. 
1065) 

TA-W-15.626: Anamax Mining 
Company. Sahuarita, Arizona (May 7. 
1985) 

TA-W-15.528: Fairfield Garment 
Company, Fairfield. Illinois (May 1, 
1985) 

TA-W-15.540: Harris Graphics 
Corporation. Newspaper Press 


Division. Cleveland. Ohio (March 15. 
1985) 

Signed at Washington. D.C. this 31st day of 
May 1985. 

Marvin M. Kooks. 

Director. Office of Trade Adjustment 
Assistance. 

|FR Doc. 85-13773 Filed 6-8-85: 8:45 am) 

BILLING COOC 4SI0-3GM 


Investigations Regarding 
Certifications of Eligibility To Apply for 
Worker Adjustment Assistance; 
Tubular Corporation of America, Inc., 
et al. 

Petitions have been filed with the 
Secretory of Labor under section 221(a) 
of the Trade Act of 1974 (“the Acf) and 
are identified in the Appendix to this 
notice. Upon receipt of these petitions, 
the Director of the Office of Trade 
Adjustment Assistance. Employment 
and Training Administration, has 
instituted investigations pursuant to 
section 221(a) of the Act. 

The purpose of each of the 
investigations is to determine whether 
the workers are eligible to apply for 
adjustment assistance under Title II. 
Chapter 2, of the Act. The investigations 
will further relate, as appropriate, to the 
determination of the date on which total 
or partial separations began or 
threatened to begin and the subdivision 
of the firm involved. 

The petitioners or any other persons 
showing a substantial interest In the 
subject matter of the investigations may 
request a public hearing, provided such 
request is filed in writing with the 
Director. Office of Trade Adjustment 
Assistance, at the address shown below, 
not later than June 17.1985. 

Interested persons are invited to 
submit written comments regarding the 
subject matter of the investigations to 
the Director. Office of Trade Adjustment 
Assistance, at the address shown below, 
not later than June 17,1985. 

The petitions filed in this case are 
available for inspection at the Office of 
the Director, Office of Trade Adjustment 
Assistance. Fjnployment and Training 
Administration. U.S. Department of 
Labor. 601 D Street. NW.. Washington. 

D C. 20213. 

Signed at Washington, D.C. this 31st day of 
May 1985. 

Marv in M. Fooks. 

Director. Office of Trade Adjustment 
Assistance . 
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5/26/65 

5/23/65 
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4/29/65 

5/2W66 
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4/24/65 
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Ta-W- 16,050 Ol country tv**** goods 
TA-W-16.051 M#o * DAci» 
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TA-W-16.053 - Men * slacks 

TA-W-t6.064 - i ComprnKn 

TA-W-16.066 Petretoxn earner* 

TA-W-16,066 Mine and m* uraraum 
TA-W-»6 067 — Snoo so* confound 
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TA-W-16.964^,. Feed cwwc capacitor* 


TA-W-16,065Blouse* 


(FR Doc. 85-13772 Filed 6-8-85; 8:45 am| 

S lung COOC 45I0-3O-M 


Occupational Safety and Health 
Administration 

Wyoming State Standards; Approval 

1 Background 

Fart 1953 of Title 29. Code of Federal 
Regulations, prescribes procedures 
under section 18 of the Occupational 
Safety and Health Act of 1970 
I hereinafter called the Act) by which the 
Regional Administrator for 
Oc cupational Safety and Health 
(hereinafter called the Regional 
Administrator) under delegation of 
authority from the Assistant Secretary 
of I-ubor for Occupational Safety and 
Health (hereinafter called the Assistant 
Secretary). (29 CFR 1953.4) will review 
and approve standards promulgated 
pursuant to a State Plan which has been 
approved in accordance with section 
lfl(c) of the Act and 29 CFR Part 1902. 

On May 3,1974, notice was published in 
the Federal Register (39 FR 15394) of the 
approval of the Wyoming Plan and 
adoption of Subpart BB to Part 1952 
containing the decision. The Plan 
provides for the adoption of Federal 
Standards as State Standards by: 

1. Publication in newspapers of 
general/major circulation with a 30-day 
waiting period for public comment and 
hearings. 

2. Commission order adopting and 
designating on effective date. 

OSHA regulations (29 CFR 1953.22 
and .23) require that states respond to 
the adoption of new or revised 
permanent federal standards by state 
promulgation of comparable standards 
within six months of OSHA publication 
in the Federal Register, and within 30 
days for emergency temporary 
standards. Although adopted state 
standards or revisions to standards 
niust be submitted for OSHA review 


and approval under procedures set forth 
in Part 1953. they are enforceable by the 
state prior to federal review and 
approval. By letter dated July 20,1984, 
from Donald D. Owsley. Administrator. 
Wyoming Occupational Health and 
Safety Division, to Byron R. Chadwick. 
OSHA Regional Administrator, the state 
submitted rules and regulations in 
response to federal OSHA'a 
Occupational Noise Exposure; Hearing 
Conservation Amendment Provisions of 
General Industry Standards (29 CFR 
1910.95 Occupational Noise Exposure: 
Hearing Conservation Amendment. 48 
FR 9738, March 8.1983). 

The above adoptions of federal 
standards have been incorporated in the 
Slate Plan, and are contained in the 
Wyoming Occupational Health and 
Safety Rules and Regulations for 
General Industry, as required by 
Wyoming Statute 1977, section 27-11- 
105(a)(viii). In addition, the standards 
were published in newspapers of 
general/major circulation throughout the 
State pursuant to the Wyoming 
Administrative Procedures Act 1977, 
section 16-3-103(a). 

Stute standards for 29 CFR Part 1910: 
Occupational Noise Exposure: Hearing 
Conservation Amendment was adopted 
by the Health and Safety Commission of 
Wyoming on June 24.1983 (effective July 
15,1983) pursuant to Wyoming statute 
1977, section 27-11-105. The state 
standard on Occupational Noise 
Exposure; Hearing Conservation 
Amendment is identical to the federal 
standard action, with the only exception 
being omission of non-mandatory 
provisions of the federal standards. 

2. Decision 

The above state standard has been 
reviewed and compared with the 
relevant federal standard and OSHA 
has determined that the state stundard 
is identical to the federal standard and 
accordingly should be approved. 


3. Location of Supplement for Inspection 
and Copying 

A copy of the standard supplement, 
along with the approved plan, may 1>e 
inspected and copied during normal 
husiness hours at the following 
locations: Office of the Regional 
Administrator, Room 1554. Federal 
Office Building; 1961 Stout Street, 
Denver, Colorado 80294; the 
Occupational Health and Safety 
Department. 604 East 25th Street, 
Cheyenne, Wyoming 82002: and the 
Office of State Programs. Room N-3476, 
200 Constitution Avenue. NW„ 
Washington, D.C. 20210. 

4. Public Participation 

Under 29 CFR 1953.2(c), the Assistant 
Secretary may prescribe alternative 
procedures to expedite the review 
process or for any other good cause 
which may be consistent with 
applicable laws. The Assistant 
Secretary finds that good cause exists 
for not publishing the supplements to the 
Wyoming State Plan as a proposed 
change and making the Regional 
Administrator's approval effective upon 
publication for the following reason: 

The standards were adopted in 
accordance with the procedural 
requirements of state law which 
permitted public comments, and further 
public participation would be 
repetitious. 

This decision is effective June 7.1985. 

[Sec. 18. Pub. L. 91-596. 84 Slat. 1608 |29 
U.S.C 867)) 

Signed in Denver. Colorado, this 1st day of 
May, 1985. 

Byron R. Chadwick, 

Rtyional .Administrator. 

|FR Doc. 85-13771 Filed 8-6-85; 8:45 am| 

BILLING COOC 4510-JS-M 
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Office of Pension and Welfare Benefit 
Programs 

I Prohibited Transaction Exemption 85-102; 
Exemption Application No. 0-3509 et. ail 

Grant of Individual Exemptions; 
Peoples Bank & Trust et al. 

agency: Pension and Welfare Benefit 
Programs. Labor. 

ACTION: Grant of individual exempts 

summary: This document contains 
exemptions issued by the Department of 
Labor (the Department) from certain of 
the prohibited transaction restrictions of 
the Employee Retirement Income 
Security Act of 1974 (the Act) and/or the 
Internal Revenue Code of 1954 (the 
Code). 

Notices were published in the Federal 
Register of the pendency before the 
Department of proposals to grant such 
exemptions. The notices set forth a 
summary of facts and representations 
contained in each application for 
exemption and referred interested 
persons to the respective applications 
for a complete statement of the facts 
and representations. The applications 
have been available for public 
inspection at the Department in 
Washington. D.C. The Notices also 
invited interested persons to submit 
comments on the requested exemptions 
to the Department. In addition the 
notices stated that any interested person 
might submit a written request that a 
public hearing be held (where 
appropriate). The applicants have 
represented that they have complied 
with the requirements of the notification 
to interested persons. No public 
comments and no requests for a hearing, 
unless otherwise stated, were received 
by the Department. 

The notices of pendency were issued 
and the exemptions are being granted 
solely by the Department because, 
effective December 31.1978. section 102 
of Reorganization Plan No. 4 of 1978 (43 
FR 47713. October 17.1978) transferred 
the authority of the Secretary of the 
Treasury^ to issue exemptions of the type 
proposed to the Secretary of Labor. 

Statutory Findings 

In accordance with section 408(a) of 
the Act and/or section 4975(c)(2) of the 
Code and the procedures set forth in 
ERISA Procedure 75-1 (40 FR 18471, 
April 28.1975). and based upon the 
entire record, the Department makes the 
following findings: 

(a) The exemptions are 
administratively feasible: 

(b) They are in the interests of the 
plans and their participants and 
beneficiaries: and 


(c) They are protective of the rights of 
the participants and beneficiaries of the 
plans. 

Peoples Bank and Trust (Peoples) 
Located in Anchorage. Alaska 

[Prohibited Transaction Exemption 85-102; 
Exemption Application Na D-3500) 

Exemption 

The restrictions of section 400(a) of 
the Act and the sanctions resulting from 
the application of section 4975 of the 
Code, by reason of section 4975(c)(1)(A) 
through (D) of the Code, shall not apply 
effective March 19.1978. to the 
commitment and subsequent acquisition 
by Alaska Electrical Pension Fund (the 
Electrical Fund) of a participation 
interest (the NOWESCO Participation) 
in a commercial loan from Peoples 
provided that: (1) The sale or exchange 
of the NOWESCO Participation was 
expressly approved by a fiduciary' 
independent of Peoples who had 
authority to manage or control the 
Electrical Fund assets committed to and 
invested in the NOWESCO 
Participation; (2) the terms of the 
NOWESCO Participation were no less 
favorable to the Electrical Fund than the 
terms generally available in arm’s-length 
transactions between unrelated parties; 
(3) no investment management, 
advisory, underwriting fee or sales 
commission or similar compensation 
was paid to Peoples with regard to such 
sale or exchange: (4) the decision to 
invest in the NOWESCO Participation 
was not part of an arrangement under 
which a fiduciary of the Electrical Fund, 
acting with the knowledge of Peoples, 
caused the transaction to be made with 
or for the benefit of a party in interest 
(as defined in section 3(14) of the Act) 
with respect to the Electrical Fund: and 
(5) Peoples will maintain for the 
duration of the NOWESCO Participation 
records necessary to determine whether 
the conditions of this exemption have 
been met. The records referred to must 
he unconditionally available at their 
customary location for examination, for 
purposes reasonably related to 
protecting rights under the Electrical 
Fund, during normal business hours by: 
any trustee, investment manager, 
employer of plan participants, employee 
organization whose employees are 
covered by such plan, participant or 
beneficiary of the Electrical Fund. 
EFFECTIVE date: This exemption is 
effective March 19.1976. 

For a more complete statement of the 
facts and representations supporting the 
Department's decision to grant this 
exemption refer to the notice of 
proposed exemption published on 
March 20.1985 at 50 FR 11209. 


FOR FURTHER INFORMATION CONTACT: 

Paul R. Antsen of the Department. 
Telephone (202) 523-8753. (This is not a 
toll-free number) 

The Prudential Property Investment 
Separate Account (PR1SA) Located in 
Newark. New Jersey 

(Prohibited Transaction Exemption 85-103. 
Exemption Application No. t>-5400| 

Exemption 

The restrictions of section 406(a) of 
the Act and the sanctions resulting from 
the application of section 4975 of the 
Code, by reason of section 4975(c)(1)(A[ 
through (D) of the Code, shall not apply 
to. effective August 31,1981, (1) the 
continuation of a mortgage loan with 
respect to property owned by 745 
Property Investments (the Trust). a real 
estate investment trust owned by 
PRISA, where the general account of the 
Prudential Insurance Company of 
America (Prudential) is the mortgagee; 
and (2) the continuation of a 
wraparound mortgage loan where the 
Trust is the mortgagee on the 
wraparound mortgage loan and 
Prudential's general account is the 
lender on the underlying or "wrapped" 
mortgage as described in the notice of 
pendency: provided that the terms and 
conditions of the transactions are not 
less favorable to the Trust than those 
available in an arm's-length transaction 
with an unrelated party. 

For a more complete statement of the 
facts and representations supporting the 
Department's decision to grant this 
exemption refer to the notice of 
proposed exemption published on April 
2,1965 at 50 FR 13095. 

Effective Date: This exemption is 
effective August 31,1981. 

For Further Information Contact: Mr 
David Slander of the Department, 
telephone (202) 523-8881. (This not s 
toll-free number.) 

Contractors' Equipment Company 
Employees Profit Sharing Plan {the 
Plan). Located in El Paso, Texas 

(Prohibited Transaction Exemption 85-104 
Exemption Application No. D-5686) 

Exemption 

The restrictions of section 406 (h). 4W 
(b)(1) and (b)(2) of the Act and the 
sanctions resulting from the application 
of section 4975 of the Code, by reason of 
section 4975(c)(1) (A) through (E) of the 
Code, shall not spply to the sale by the 
Plan to Contractor's Equipment 
Company of certain real property (the 
Real Property') for the cash 
consideration of $19,000. provided the 
price paid for the Real Property is not 
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less than its fair market value at the 
time the transaction is consummated. 

For a more complete statement of the 
facts and representations supporting the 
Department's decision to grant this 
exemption refer to the notice of 
proposed exemption published on April 
9.1985 at 50 FR 14046. 

For Further Information Contact: Ms. 
|an D. Droady of the Department, 
telephone (202) 523-8971. (This is not a 
toll-free number.) 

General Information 

The attention of interested persons is 
directed to the following: 

(1) The fact that a transaction is the 
subject of an exemption under section 
408 (a) of the Act and/or section 4975 (c) 

(2) of the Code does not relieve a 
fiduciary or other party in interest or 
disqualified person from certain other 
provisions of the Act and/or the Code, 
including any prohibited transaction 
provisions to which the exemption does 
not apply and the general fiduciary 
responsibility provisions of section 404 
of the Act, which among other things 
require a fiduciary to discharge his 
duties respecting the plan solely in the 
interest of the participants and 
l>eneficiaries of the plan and in a 
prudent fashion in accordance with 
section 404 (a) (1) (B) of the Act: nor 
Joes it affect the requirement of section 
401 (a) of the Code that the plan must 
operate for the exclusive benefit of the 
employees of the employer maintaining 
the plan and their beneficiaries: 

(2) These exemptions are 
supplemental to and not in derogation 
of, any other provisions of the Act and/ 
or the Code, including statutory or 
administrative exemptions and 
transitional rules. Furthermore, the fact 
that a transaction is subject to an 
administrative or statutory exemption is 
not dispositive of whether the 
transaction is in fact a prohibited 
transaction. 

(3) The availability of these 
exemptions is subject to the express 
condition that the material facts and 
representations contained in each 
application accurately describes all 
material terms of the transaction which 
is the subject of the exemption. 

Signed at Washington. D.C.. this 4th day of 
lune, 1985 
Efflot I. Daniel. 

Acting Assistant Administrator for 
Regulations and Interpretations. Office of 
Pension ond Welfare Bene fit Programs , lf$. 
Department of Labor. 

|KR Doc. 85-13749 Filed 8-6-85:8.45 am) 
ttUWG coot 4SlO-2t-« 


I Application No. D-5229 et at.) 

Proposed Exemptions; Peter W. Burk 
Employee Pension Plan et al. 

agency: Pension and Welfare Benefit 
Programs. Labor. 

action: Notice of proposed exemptions. 

summary: This document contains 
notices of pendency before the 
Department of Labor (the Department) 
of proposed exemptions from certain of 
the prohibited transaction restrictions of 
the Employee Retirement Income 
Security Act of 1974 (the Act) and/or the 
Internal Revenue code of 1954 (the 
Code). 

Written Comments and Hearing 
Requests 

All interested persons are invited to 
submit written comments or requests for 
a hearing on the pending exemptions, 
unless otherwise stated in the Notice of 
Pendency, within 45 days from the date 
of publication of this Federal Register 
Notice. Comments and request in the 
pending exemption. 
address: All written comments ond 
requests for a hearing (at least three 
copies) should be sent to the Office of 
Fiduciary Standards. Pension and 
Welfare Benefit Programs, Room C- 
4526, U.S. Department of Labor, 200 
Constitution Avenue, N.W., Washington. 
D.C. 20216. Attention: Application No. 
stated in each Notice of Pendency, The 
applications for exemption and the 
comments received will be available for 
public inspection in the Public 
Documents Room of Pension and 
Welfare Benefit Programs, U.S. 
Department of Labor, Room N-4677. 200 
Constitution Avenue. NW.. Washington, 
D.C. 20216. 

Notice to Interested Persons 

Notice of the Proposed exemption will 
be provided to all interested persons in 
the manner agreed upon by the 
applicant and the Department within 15 
days of the date of publication in the 
Federal Register. Such notice shall 
include a copy of the notice of pendency 
of the exemption as published in the 
Federal Register and shall inform 
interested persons of their right to 
comment and to request a hearing 
(where appropriate). 

SUPPLEMENTARY INFORMATION: The 
proposed exemptions were requested in 
applications filed pursuant to section 
408(a) of the Act and/or section 
4975(c)(2) of the Code, ond in 
accordance with procedures set forth in 
ERISA Procedure 75-1 (40 FR 18471, 

Apnl 28,1975). Effective December 31, 
1978. section 102 of Reorganization Plan 


No. 4 of 1978 (43 FR 47713. October 17. 
1979) transferred the authority of the 
Secretary of the Treasury to issue 
exemptions of the type requested to the 
• Secretary of Labor. Therefore, these 
notices of pendency are issued solely by 
the Department. 

The applications contain 
representations with regard to the 
proposed exemptions which are 
summarized below. Interested persons 
are referred to the application on file 
with the Department for a complete 
statement of the facts and 
representations. 

Peter W. Burk Employee Pension 
Benefit Plan for Sole Proprietorship (the 
Plan) Located in Waterloo. Iowa 

(Application No. D-5229) 

Proposed Exemption 

The Depaitment is considering 
granting an exemption under the 
authority of section 4975(c)(2) of the 
Code and in accordance with the 
procedures set forth in ERISA Procedure 
75-1 (40 FR 18471, April 28.1985). If the 
exemption is granted the sanctions 
resulting from the application of section 
4975 of the Code, by reason of section 
4975(c)(1) (A) through (E) of the Code 
shall not apply to the loan by the Plan to 
Peter W. Burk (Mr. Burk) of $22,000. 
under the terms described in this notice 
of proposed exemption, provided such 
terms are not less favorable to the Plan 
than those obtainable in an arm's-length 
transaction with an unrelated party. 
Section 408(d)(1) of the Act provides 
that the Department lacks authority to 
grant an exemption under section 408(a) 
of the Act for the lending of any part of 
the corpus or the income of a^lan to an 
owner-employee. Therefore, the 
Department cannot grant an exemption 
under Title I for the subject loan. 
However, the Department can grant an 
exemption under Title U of the Act, 
pursuant to section 4975 of the Code. 

Summary of Facts and Representations 

1. The Plan is a Keogh plan 
established by the Peter W. Burk Law 
Firm (the Employer). Mr. Burk is the 
owner and sole proprietor of the 
Employer, and the administrator of the 
Plan. The Plan's trustee is the National 
Bank of Waterloo (the Bank). One other 
employee of the Employer, Eula S. 
Martin, participates in the Plan, but her 
funds are kept separate and maintained 
separately by the Bank. Therefore Mr. 
Burk is the only Plan participant to be 
affected by the subject transaction. As 
of April 8,1985. the Plan had total assets 
credited to Mr. Burk's segregated 
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account having a market value of 
approximately $99,825, 

2 . Mr. Burk plans on purchasing for 
the Employer an IBM XT Personal 
Computer and supporting hardware and 
software, and a teleconnect phone 
system. The total cost for the equipment 
and software will be $22,000. Mr. Burk 
wishes to borrow that amount from his 
account in the Plan. The proposed loan 
calls for interest at a rate of 12 percent 
per annum. The loan would be repaid 
over a 5 year period of time. Equal 
monthly payments of principal and 
interest will be made to the Plan by Mr. 
Burk. 

3. The subject loan will be 
collateralized by a first security interest 
in the equipment and software to be 
purchased. Mr, Burk has represented 
that he will file a Uniform Commercial 
Code financing statement at the time of 
the loan evidencing the Plan’s security 
interest in the equipment and software. 
In addition, the Plan will hold as 
security a second mortgage on Mr. 

Burk’s residence (the fht>periy). The 
second mortgage will be recorded with 
the county recorder for Black Hawk 
County, Iowa. The Property has been 
appraised by Ms. Alice Rutland of 
Winninger Realtors, Waterloo. Iowa, an 
independent realtor, as having a fair 
market value of approximately $70,000 
as of March 29,1985. The Property has 
an outstanding first mortgage with a 
principal balance of $8^79 as of 
December 31.1984. Regular payments 
have been made since that date, further 
reducing the principal balance. The first 
mortgage is held by the First Federal 
Savings bank of Waltcrioo. Iowa 

4. Tne Bank which 19 the Plans 
independent trustee, has reviewed the 
terms of the proposed loan and 
determined that they ore appropriate for 
the Plan and in the Plan’s best interest 
The Bank represents that, as of April 10 . 
1985. its commercial department would 
make the loan to Mr. Burk at an interest 
ratP of 11 Vi percent per annum. The 
Bank also represents that the proposal 
to secure the loan with a security 
interest in the equipment to be 
purchased and with a second mortgage 
on Mr. Burk's home will result in 
oversecuring the loan to the Plan’s 
benefit. The Bank will monitor the loan 
and take whatever action is necessary 
to enforce the Plan’s rights under the 
loan. 

5 . In summary, the applicant 
represents that the proposed transaction 
satisfies the criteria of section 4975(c)(2) 
of the Code because: ( 1 ) The interest 
rate is more favorable to the Plon than 
that required by a third party lender ( 2 ) 
the loan will be collateralized by a first 
security interest in the equipment to be 


purchased and by a second mortgage on 
Mr. Burk’s residence, which has been 
appraised as having a fair market value 
more than $80,000 greater than the 
principal amount outstanding on the first 
mortgage: (3) Mr. Burk is the only 
participant in the Plan to be affected by 
the transaction, and he desires that it be 
consummated: and (4) the Bank has 
determined (hat the transaction is in the 
Plan’s best interest, and it will monitor 
the loan and take whatever action is 
necessary to enforce the Plan’s rights 
under the loan. 

Notice to Interested Persons: Because 
Mr. Burk is the only participant in the 
Plan to be affected by the proposed 
transaction, it has been determined that 
there is no need to distribute this notice 
of proposed exemption to interested 
persons. Comments and requests for a 
hearing are due 30 days from the dote of 
publication of this proposed exemption 
in the Federal Register. 

For Further Information Contact: Mr. 
Gary H. Lefkowitz of the Department, 
telephone ( 202 ) 523-8881. (This is not a 
toll-free number.) 

Atkinson Trading Co., Inc. Pension Plan 
(the Plan) Located in Gallup. New 
Mexico 

(Applicotioo No. 0-5805] 

Proposed Exemption 

The Department is considering 
granting an exemption under the 
authority of section 408(a) of the Act 
and section 4975(c)(2) of the Code and in 
accordance with the procedures set 
forth in ERISA Procedure 75-1 (40 FR 
18471, April 28,1975). If the exemption is 
granted the restrictions of section 406(a) 
and 406 (b)(1) and (b)(2) of the Act and 
the sanctions resulting from the 
application of section 4975 of the Code, 
by reason of section 4975(c)(1) (A) 
through (E) of the Code shall not apply 
to the lease beyond June 3a 1984 of 
certain real property by the Plan to 
Atkinson Trading Co., Ino. (the 
Employer) provided the terms and 
conditions of such lease are as 
favorable to the Plan as those 
obtainable in a similar transaction with 
an unrelated party. 

Effective Date: )uly 2 a 1984. 

Summary of Facts and Representations 

1 . The Plan is a defined benefit 
retirement plan with 60 participants. The 
Plan Administrator is the Pension 
Committee, which is composed of Joe 
Atkinson, Joyce Atkinson, and Leroy 
Atkinson. The Trustee of the Plan is Joe 
Atkinson. Mr. Atkinson is the trustee for 
all of the assets of the Plan, except for 
certain real property which is the 
subject of the proposed transaction. The 


Plan had total assets of $1,789,527 as of 
September 30,1984. The Employer is an 
Indian arts and jewelry manufacturer, 
wholesaler, and retailer operating 
principally in Callup. New Mexico. 

2 . The Plan owns certain real property 
known as Lot 1 . Block F, Burke George 
Heights Addition to the City of Gallup. 
New Mexico (the Property). The 
Property was acquired by the Plan on 
Nov ember 30.1973 from an unrelated 
party. The Property represents 
approximately 10 percent of the total 
ussets of the Plan. The Property was 
leased to the Employer pursuant to a 
lease which became effective on 
September 1,1974. The Old Lease was 
for a ten-year period at a rental rate of 
$1,500 per month . 1 

3 . The applicant proposes that the 
Plan lease the Property to the Employer 
pursuant to a lease which will have an 
effective date of July 26,1984 (the New 
Lease). The terms of the New Lease are 
as follows: The New Lease will be for a 
10 year period, with two options to 
renew for additional periods of five 
years each. The initial monthly rental 
will be $1,900. This rental amount 
exceeds the fair market rental value of 
the Property as determined by an 
independent appraisal. An independent 
appraisal (the Appraisal) performed by 
Kauzlaric-Htgh Realtors, Inc. determined 
the fair market value of the Property at 
S188.000 and the fair market rental value 
of the Property at $1,566 pej month as of 
August 31.1984. 

4. The New Lease provides for a 
review of the monthly rental every Five 
years on the anniversary date of the 
commencement of the New Lease to 
provide for increases in annual rental 


1 The Applicant previously sought cxcmpiive 
relict from the Department fur • proposed 
transaction which involved the Old Lease, sec 
Exemption Application No. D-2000 By letter of 
December 4. 198L the Department dosed Kvxenptmr 
Application No. D-206S indicating that the Otd 
lease did not meet the requirements of Section 414 
of the Act In that letter, the Department noted that 
the specific details of the rights and obligations of 
the parties to the Old Lease wen? not agreed upon 
until aftar |uly 1.1974. The Department also noted 
that the applicant had not complied with the 
provision of the Old Lease regarding rental 
increases beginning in 1979. 

By letter of February 0.1985, the intermit Rexranur 
Serv ice. Dallas Appeals Office, informed the 
applicant that no further action need be takrn 
regarding excise tax liability for the period 
September 3a 1974 through September 30.1983 
Therefore, the applicant represents that any rxase 
Ux which may be due as a result of the Otd Lease 
from October 1.1983 through |une 3a 1984 will bt 
psid within 80 days o/the granting of this proposed 
exemption or the assessment of such lax. which 
ever is later. With respect to any excise tax which 
may be due from the period beginning futy 1.1084 
through the granting of this exemption, the applkjuv 
represents that any such excise taxes wiU be paid 
within GO days of the grant of this exemption 
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commensurate with any increases in the 
fa r market rental value of the Property. 
Such review will be conducted by the 
Appraiser or another independent real 
estate appraiser selected by an 
independent trustee. 

5. The New Lease requires the 
Employer to pay all repair and 
maintenance costs of the Property, to 
pay all real estate taxes on the Property, 
and to carry fire insurance, extended 
coverage and public liability insurance 
on the Property to the full extent of the 
insurable value of the Property, with the 
Plan as a named insured to the extent of 
its interest. 

6 . Mr. W. Wesley Green has been 
appointed independent fiduciary for the 
Property (the Independent Fiduciary).' 
The Independent Fiduciary is currently 
the President of the Western Bank in 
Gallup, New Mexico. By affidavit of July 
26. 1984, he represents that he is 
experienced in the administration of 
qualified plans under the Act and in the 
administration of real property leases. 
The Independent Fiduciary is unrelated 
to the F.mployer and any Plan 
participant. 

7. The Independent Fiduciary 
represents that the New Lease fits 
within the general investment scheme of 
Plan assets. He also states that, in his 
opinion, were the Property not leased to 
!h<‘ Plan Sponsor, it could not be leased 
to on unrelated party for a rent rate 
approaching that which the Plan 
Sponsor will pay. 

8 . The Independent Fiduciary will 
review any renewals of the New Lease 
and will approve such renewals only if 
they are in the best interests of the Plan. 
The Independent Fiduciary will also 
exercise his independent judgment in 
selectittf an appraiser to determine the 
kir market value of the Property and 
Rusting the rental rate. 

9. In summary, the applicant 
represents that the proposed transaction 
meets the statutory criteria of section 
toe of the Act because: 

(1) The Independent Fiduciary has 
dou»rmined that the terms of the New 
Lease are arm's-length terms; 

(2) The Independent Fiduciary will 
monitor all of the terms of the New 
Lease; 

(3) The rental rate received by the 
Wan for the Property will be adjusted 
every five years to assure that the Plan 
receives fair market rental value; and 

(4) The Independent Fiduciary has 
detenn|tild that the New Lease is in the 
interests of and protective of the Plan 
and its participants and beneficiaries. 

For Further Information Contact: Ms. 
Linda Hamilton of the Department 
telephone (202] 523-8881. (This is not a 
loll free number.) 


Watkins Master Trust (the Trust) 

Located in Atlanta, Georgia 

[Application No. D-5838) 

Proposed Exemption 

The Department is considering 
granting an exemption under the 
authority of section 408(a) of the Act 
and section 4975(c)(2) of the Code and in 
accordance with the procedures set 
forth in ERISA Procedure 75-1 [40 FR 
18471, April 28,1975). If the exemption is 
granted the restrictions of section 406(a), 
406(b)(1), 406(b)(2) and 407(a) of the Act 
and the sanctions resulting from the 
application of section 4975 of the Code, 
by reason of section 4975 (c)( 1 )(A) 
through (E) of the Code shall not apply 
to ( 1 ) the leasing of certain improved 
real property’ (the Property) by the Trust 
to Watkins Associated Industries. Inc. 
(Watkins), a party in interest with 
respect to the plans partiepating in the 
Trust; and ( 2 ) the possible cash 
purchase of the Trust’s interest in the 
Property by Watkins, provided that the 
terms and conditions of the lease and 
any subsequent purchase are not less 
favorable to the Trust than those 
obtainable in like transactions between 
unrelated parties. 

Effective Date: if granted, the 
exemption will be effective March 29. 
1985. 

Summary of Facts of Representations 

1 . The Trust was established on 
October 3,1984, to hold all investments 
for the profit sharing plans of 
corporations related to Watkins. As of 
October 23,19Q3, the Trust had net 
assets of approximately $5,300,090 and 
the participating plans had. in the 
aggregate* approximately 1.595 
participants. The assets of all the plans 
in the Trust are commingled for 
investment purposes. The trustee (the 
Trustee) of the Trust is the Citizens and 
Southern National Bank, a national bank 
which has its principal place of business 
In Atlanta. Georgia. While the Trustee 
has some commercial relationships with 
Watkins, these involve loans and 
deposits accounting for less than one- 
half of one percent of its total loans and 
deposits. Investment decisions for the 
Trust are generally made by an 
investment committee appointed by 
Watkins (the Committee), in conjunction 
with the Trustee. On December 11.1984, 
however, the Committee confirmed in 
writing that the Trustee will have full 
discretionary authority to act on the 
Trust’s behalf with respect to the 
Property which is the subject of this 
exemption request. 

2 . The Trust is the owner of a ground 
lease (the Ground Lease) in the 


Property, which is located at 1958 
Monroe Drive. Atlanta. Georgia.* The 
fee simple owner of the Property is 
unrelated to the Plans and the Trust. 

The Ground Lease was originally 
acquired by the McDonough 
Construction Company and Affiliated 
Companies Profit Sharing Plan (the 
McDonough Plan) in 1958. At the time of 
the acquisition of the Ground Lease by 
the McDonough Plan, the Property hpd 
been improved with an office building 
and was being leased to McDonough 
Construction Company (McDonough), 
the sponsor of the McDonough Plan. 
McDonough was subsequently 
purchased by the Atlantic States 
Construction Company (Atlantic States), 
a corporation wholly owned by 
Watkins. On January 1,1971, 
McDonough assigned its interest as the 
tenant of the McDonough Plan to 
Watkins. On December 31.1981. the 
McDonough Plan was merged into the 
Atlantic States Profit Sharing Plan (the 
Atlantic States Plan), which 
subsequently became one of the Plans 
participating in the Trust. 

As a result of these transactions, the 
Trust, which is now the owner of the 
Ground Lease and the improvements, 
has been leasing the Property to 
Watkins. The applicants represent that 
the leasing of the Property to Watkins 
by the McDonugh Plan and later, by the 
Atlantic States Plan was statutorily 
exempt from the prohibitions of sections 
406 and 407 of the Act and section 4975 
of the Code, until June 30.1984. by virtue 
of section 414(c)(2) of the Act . 3 

On July 1.1984. Watkins increased its 
rental payments to $69,000 per annum, 
which is the fair market rental value of 
the Property as of March 15.1964, as 
determined by a qualified, independent 
appraiser [see below). The applicants 
acknowledge however, that the leasing 
of the Property to Watkins by the 
Atlantic States Plan, and later, by the 
Trust, constituted a prohibited 
transaction after June 30.1984, and 
represent that they will pay any excise 
taxes if due under section 4975 of the 


* The Trust is also the owner of * gtouod less* in 
improved rest property located at 1940 Monroe 
Drive. Atlanta. Georgia In Prohibited Transaction 
Kxrmption S3-27 (46 ffl S613). the Department 
granted exetnptive rubef to the AUatitk States Profit 
Sharing Plan, a plan now participating mi the Treat, 
to permit the teasing of that properly to certain 
■uiidunef of Watkins. The applicants state that the 
leases of 1WO and !S58 Monroe Drive to Watkins 
and Us subsidiaries .ire not covered by the statutory 
exemption of section 406(e) of the Act because of 
the geographic praxjnuty nf the properties. 

1 The Department expresses no opinion as to the 
applicability of section si 4(c)(2) of the Act to these 
leasing arrangements 
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Code within sixty days of a grant of this 
exemption. 

3. The Ground Lease expires on 
December 31,1988, with the Trust 
having options to extend the lease for 
two ten-year periods, through December 
31, 2008, at which time the Trust has the 
right to purchase the Property for 
$10,000. The Trust pays rental under the 
Ground Lease as follows: 



*nrv 

* 

font 

Through Doc 31. 1693 



S3 600 

Jon 1, enrough Dec 3t, 2003 



I 4,000 

Jon V 2004 through Dec 31. 2006 

— 


4.400 


The Ground Lease, as unencumbered 
by the lease to Watkins, was appraised 
by John W. Booth. M.A.I. of Atlanta. 
Georgia, as having a fair market vatue of 
$797,000 as of March 15,1984. Mr. Booth 
also determined the fair market rental 
value of the Property, as of the same 
date and on a net basis, to be $69,000 
per annum. Mr. Booth is coihpletely 
independent of both Watkins and 
Atlantic States. The fair market value of 
the Ground Lease as appraised by Mr. 
Booth represents approximately fifteen 
percent of the trust's net assets. 

4. The applicants request an 
exemption for the leasing of the 
Property, including all improvements 
thereon, by the Trust to Watkins 
pursuant to a revised lease (the New 
Lease), executed on March 29.1985. If 
an exemption for the New Lease is 
granted, approximately 19.5% of the 
trust's portfolio will be invested in 
interests in properties which are leased 
to Watkins or its affiliates. The New 
Lease, like the Ground Lease, terminates 
on December 31.1988, with Watkins 
having options to extend the lease for 
two ten-year periods, subject to the 
upproval of the trustee, as landlord on 
behalf of the Trust. Watkins, as the 
lessee, is responsible for all taxes, 
insurance, utilities and other expenses 
with respect to the Property. The initial 
annual rental under the New Lease is 
$79,700, payable in monthly installments 
of $6,641.67. On January 1,1&87, and 
every three years thereafter, the 
monthly rental will be adjusted to 
reflect the then-current fair market 
rental value of the Property as 
determined by a qualified and 
independent appraiser selected by the 
Trustee. In no event, however, will the 
rental rate be less than $79,700 per 
annum. Upon termination of the New 
Lease, all improvements on the Property 
will belong to the Trust, provided that 
the Trust exercises its purchase option 
under the Ground Lease. The New Lease 


gives Watkins an option to purchase the 
Trust's leasehold estate and all 
improvements thereon at the end of the 
initial lease term and each renewal 
term. The option to purchase specifies 
that Watkin9 must pay the fair market 
value of the leasehold estate and 
improvements as determined by a 
qualified and independent appraiser 
selected by the Trustee. The option to 
purchase i9 subject to the approval of 
the Trustee and the purchase price must 
be paid in cash. 

5. The Trustee, as an independent 
fiduciary for the Trust, states that it has 
reviewed the needs and investment 
strategies of the trust, the appraisals 
made by Mr. Booth, the terms and 
conditions of the New Lease, including 
the purchase option and the condition 
and marketability of the Property and 
has determiend that the New Lease is 
protective of. appropriate for. and in the 
best interest of the Trust and of the 
participants and beneficiaries of the 
Plans participating in the Trust. The 
Trustee states that it made this review 
and determination prior to the execution 
of the New Lease on March 29.1985. The 
Trustee concluded that the portfolio of 
the Trust is sufficiently liquid and 
diversified, that it would not be in the 
trust's best interest to attempt to sell its 
interest in the Property at this time, and 
that the terms and conditions of the 
New Lease, which is triple net. are 
favorable to the trust. The Trustee states 
that it will monitor Watkin’s compliance 
with the terms and conditions of the 
New Lease, make a physical inspection 
of the Property at least annually, 
determine whether any renewal or 
purchase option may be exercised, 
select appraisers as required under the 
New Lease, and take any steps 
necessary to enforce and protect the 
rights of the Trust with respect to the 
Property. 

6 . In summary, the applicants 
represent that the subject transactions 
satisfy the criteria of section 408(a) of 
the Act because (a) the current rental 
under the New Lease is not less than the 
fair market rental value of the Property 
as determined by a qualified and 
independent appraiser, (b) the rental 
rate will be adjusted to an amount not 
less than the fair market rental value of 
the Property as determined every three 
years over the term of the New Lease by 
a qualified and independent appraiser 
selected by the Trustee; (c) any exercise 
of the purchase option is subject to the 
approval of the Trustee, and must be for 
cash in an amount not less than the fair 
market value of the trust's leasehold 
interest in the Property, including all 
improvements on the Property, as 


determined by a qualified, independent 
appraiser selected by the Trustee; (d) 
the Trustee has reviewed the terms am! 
conditions of the New Lease, including 
the purchase option, and has determined 
that the New Lease is appropriate for. 
protective of, and in the best interest of 
the participants and beneficiaries of the 
Plans participating in the trust; and (e) 
the Trustee wrill monitor all terms and 
conditions of the New Lease and will 
take any steps necessary to protect and 
enforce the rights of the trust with 
respect to the Property. 

For Further Information Contact: Ms. 
Katherine D. Lewis of the Department, 
telephone (202) 523-8882. (This is not a 
toll-free number.) 

The Citizens and Southern Corporation 
Pension Plan (the Plan) Located in 
Columbia. South Carolina 

(Application No. t>-6093| 

Proposed Exemption 

The Department is considering 
granting an exemption under the 
authority of section 408(a) of the Act 
and section 4975(c)(2) of the Code and in 
accordance with the procedures set 
forth in F.R1SA Procedure 75-1 (40 FR 
18471, April 28,1975), If the exemption is 
granted the restrictions of section 406(a). 
406 (b)(1) and (b)(2) of the Ac* and the 
sanctions resulting from the application 
of section 4975 of the Code, by reason of 
section 4975(c)(1) (A) through (E) of the 
Code shall not apply to the sale by the 
Plan of several parcels of real property 
(the Property) to a joint venture 
comprised of Edens A Avant (EAA) and 
third parties, for $2,075,000 in cash, 
provided such amount is not less than 
the fair market value of the Property on 
the date of the sale. 

Summary of Facts and Representations 

1 . The Plan is a defined benefit plan 
with approximately 2.500 participants 
As of February 5,1985, the Plan had 
approximately $22,000,000 in assets. The 
Citizens and Southern Corporation (the 
Employer), the Plan’s sponsor, is the 
parent corporation of the Citizens and 
Southern National Bank of South 
Carolina (CAS Bank). 

2 . EAA. a real estate firm bused in 
Columbia. South Carolina, has from time 
to time functioned in the role of real 
estate agent for the Plan. In this role. 
EAA has primarily performed the 
function of obtaining leases for the Plan 
on various parcels of the Property. Other 
than filling the role of a servicing agent 
on this real estate. EAA has provided no 
other services to the Plan. The 
applicants represent that EAA is not a 
fiduciary with respect to the Plan. 
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3. The Property consists of 3.18 acres 
of land. It is composed of several 
separate parcels, which are rented to a 
variety of tenants. The Plan has 
acquired the parcels composing the 
Property from various parties over a 
period ranging from 1971 to 1981- Some 
of the parcels are improved, and some 
are not. None of the tenants who are 
leasing any of the parcels are parties in 
interest with respect to the Plan. 

4 The applicants have requested an 
exemption to permit the sale of the 
Property by the Plan to a joint venture 
comprised of EAA and third parties. The 
sole will be for $2,075,000 in cash, and 
no real estate commission will be paid 
in connection with the sale. Mr. O. 
Marshall Dodds. M.A.L, an independent 
real estate appraiser in Columbia. South 
Carolina, has appraised the Property as 
having a fair market value of $2,075,000 
as of September 7,1984. It is 
contemplated that the Employer and its 
wholly-owned subsidiary. CAS Bank, 
will be major tenants in an office 
complex to be developed on the 
Property. However, CAS Bank will not 
finance the acquisition of the Property 
nor the subsequent construction of the 
proposed office and hotel complex. 

5. NCNB National Bank of North 
Ctrulina (NCNB). located in Charlotte. 
N.C. has been retained to serve as an 
independent fiduciary for the Plan for 
purposes of the subject transaction. 
NCNB in its fiduciary capacity currently 
•erves as trustee, co-trustee and/or 
investment manager for over $5 billion 
in d scretionary assets held by employee 
benefit, institutional, charitable and 
personal trusts. NCNB currently' 
manages over $400 million in real estate 
assets for employee benefit and 
inst.tutional clients. Therefore. NCNB 
has considerable experience In the 
management of employee benefit funds 
and real estate investments for such 
funds. Neither NCNB nor any of its 
affiliates has any present or 
ci ntemplated interest in the proposed 
transaction. NCNB and CAS Bank do not 
have any common officers or directors. 

6 NCNB has reviewed the proposed 
transaction and determined that it is 
appropriate for the Plan and in the best 
mt« rests of the Plan's participants and 
beneficiaries. NCNB states that there 
*ro apparently no other offers to 
purchase the Property at a net price 
tqual to or greater than the proposal, or 
on terms more favorable to the Plan. 

All hough the Property may continue to 
appreciate in the future. NCNB believes 
there are considerable risks involved in 
the Plan's continued investment in the 
froperty. and that the timing of the 
Proposed sale may be opportune. NCNB 


represents that there is no certainty that 
another developer capable of executing 
such a large project will appear in the 
foreseeable future. The Property is 
located five blocks away from the center 
of the area which experienced the 
majority of the office, hotel and retail 
development in downtown Columbia in 
the last few years. NCNB believes that 
only a limited number of major projects 
will be undertaken in downtown 
Columbia over the next 10 to 15 years, 
and given the location of the Property, it 
may be less attractive than alternate 
sites for this type of use. Competing 
developments closer to the center of 
town will almost certainly affect the 
value of the Property. NCNB also 
represents that the Property currently 
produces minimal current income when 
compared with the amount of income 
which could be earned by investing the 
proposed sales proceeds in substantially 
less risky short-term investments. 
Finally, NCNB states that the proposed 
transaction affords the Plan the 
immediate opportunity to dispose of an 
illiquid investment which now 
represents almost 10% of the total Plan 
assets at market value. 

7. In summary, the applicants 
represent that the proposed transaction 
meets the criteria of section 408(a) of the 
Act because: (1) The sale is a one-time 
transaction for cash, and no commission 
will be paid in connection with the 
transaction: (2) the sales price was 
determined by an appraisal performed 
by a qualified, independent appraiser 
and (3) NCNB, the Plan's independent 
fiduciary, has reviewed the proposed 
transaction and determined that it is 
appropriate for the Plan and in the best 
interests of the Plan’s participants and 
beneficiaries. 

For Further Information Contact: Gary 
H. Lefkowitz of the Department 
telephone (202) 523-8881. (This is not a 
toll-free number.) 

General Information 

The attention of interested persons is 
directed to the following: 

(1) The fact that a transaction is the 
subject of an exemption under section 
408(a) of the Act and/or section 
4975(c)(2) of the Code does not relieve a 
fiduciary or other party in interest or 
disqualified person from certain other 
provisions of the Act and/or the Code, 
including any prohibited transaction 
provisions to which the exemption does 
not apply and the general fiduciary 
responsibility provisions of section 404 
of the Act. which among other things 
require a fiduciary to discharge his 
duties respecting the plan solely in the 
interest of the participants and 
beneficiaries of the plan and in a 


prudent fashion in accordance with 
section 404(a)(1)(B) of the Act: nor does 
it affect the requirement of section 
401(a) of the Code that the plan must 
operate for the exclusive benefit of the 
employees of the employer maintaining 
the plan and their beneficiaries; 

(2) Before an exemption may be 
granted under section 408(a) of the Act 
and/or section 4975(c)(2) of the Code, 
the Department must find that the 
exemption is administratively feasible, 
in the interests of the plan and of its 
participants and beneficiaries and 
protective of the rights of participants 
and beneficiaries of the plan: and 

(3) The proposed exemptions, if 
granted, will be supplemental to. and 
not in derogation of, any other 
provisions of the Act and/or the Code, 
including statutory or administrative 
exemptions and transitional rules. 
Furthermore, the fact that a transaction 
is subject to an administrative or 
statutory exemption is not dispositive of 
whether the transaction is in fact a 
prohibited transaction. 

(4) The proposed exemptions, if 
granted, will be subject to the express 
condition that the material facts and 
representations contained in each 
application are true and complete, and 
that each application accurately 
describes all material terms of the 
transaction which is the subject of the 
exemption. 

Signed at Washington. D C, this 4th day of 
June. 1985. 

Elliot I. Daniel. 

Acting Assistant Administrator for 
Regulations and Interpretations. Office of 
Pension and Welfare Benefit Programs, US. 
Depar tment of Labor. 

[FR Doc. 85-13748 Filed 8-8-85; A45 am) 
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LEGAL SERVICES CORPORATION 

Voucher Project; Grant Award to San 
Antonio Bar Association 

agency: Legal Services Corporation. 
action: Announcement of Intention to 
Award A Grant 

summary: The Legal Services 
Corporation (LSC) announces it’s 
intention to award a grant for the 
provision of civil legal services under 
the Legal Services Corporation's 
Voucher Project. The grant will be 
awarded pursuant to LSCs Voucher 
Project to the San Antonio Bar 
Association. Grant funds will be used to 
locally administer the Voucher Project 
whereby LSC-eligible clients will 
receive vouchers for particular legal 









24070 


Federal Register / Vol. 50. No. 110 / Friday, June 7. 1985 / Notices 


services redeemable at the offices of 
participating private law firms. The legal 
services to be provided in San Antonio. 
Texas include the following case types: 
(1) Uncontested divorces; (2) contested 
divorces involving no domestic violence; 
and (5) contested divorces involving 
some domestic violence. Some cases in 
case types (2) and (3) may present 
additional contested or disputed issues, 
however, in no event shall any of these 
cases involve a child custody issue 
either separate from, or in conjunction 
with, the divorce action. 

The grant award of $102,500 will be 
for a project term of one year beginning 
on July 1,1985. As a research project, 
the grant is awarded pursuant to 
authority conferred by sections 
1006(a)(1)(B). 1006(a)(3)(A) and 1007(g) 
of the Legal Services Corporation Act of 
1974, as amended. This public notice is 
issued pursuant to section 1007(f) of this 
Act, with a request for comments and 
recommendations within a period of 
thirty (30) days from date of publication 
of this notice. The grant award will not 
become effective and grant funds will 
not be distributed prior to expiration of 
this thirty-day period. 

SUPPLEMENTARY INFORMATION: The 
purpose of this research project is to 
determine the ability of private law 
firms and the local bar association to 
augment existing direct service delivery 
provided by current LSC grantees. The 
research involves testing the 
workability, cost-effectiveness, and 
quality of service of vouchers in 
providing civil legal services to poor 
individuals. It is also anticipated that 
this project will encourage lawyers to 
become interested in the provision of 
legal services to poor persons, acting 
either as legal aid attorneys or through 
pro bono or reduced fee efforts. The 
project may also serve to increase the 
cooperation between established bar 
associations, local LSC-funded programs 
and all segments of the legal community. 
date: All comments and 
recommendations must be received by 
the Office of Field Services/Program 
Development & Substantive Support 
Unit of the Legal Sevices Corporation 
within thirty (30) calendar days of 
publication of this notice. 

FOR FURTHER INFORMATION CONTACT: 

Keith Osterhage. Legal Services 
Corporation. Office of Field Services. 
Program Development A Substantive 
Support Unit. 733 Fifeenth Street, NW„ 
Washington. D.C. 20005. (202) 272-4356. 
Thom** j. Opsut. 

Interim President 

|FR Doc. 85-13306 Filed 0-6-65; 8:45 am) 

BILUHG COOC M20-3S-* 


NATIONAL FOUNDATION ON THE 
ARTS AND THE HUMANITIES 

Dance Advisory Panel; Meeting 

Pursuant to section 10(a)(2) of the 
Federal Advisory Committee Act (Pub. 

L 92-463), as amended, notice is hereby 
given that a meeting of the Dance 
Advisory Panel (Dance Company Grants 
Section) to the National Council on the 
Arts will be held on June 24-27,1985, 
from 9:00 a. m.-9:00 p.m.; and on June 28, 
1985, from 9:00 a.m,-5:00 p.m. in room 
730 of the Nancy Hanks Center, 1100 
Pennsylvania Avenue NW r ., Washington. 
D.C. 20506. 

If time permits, a portion of this 
meeting will be open to the public on 
June 28. from 41K>-5:00 p.m. to discuss 
policy issues. 

The remaining sessions of this 
meeting on June 24-27.1985, from 9:00 
a.m.-9:00 p.m. and on June 2a from 9:00 
a.m.-4:00 p.m. are for the purpose of 
Panel review*, discussion, evaluation and 
recommendation on applications for 
financial assistance under the National 
Foundation on the Arts and the 
Humanities Act of 1965, as amended, 
including discussion of information 
given in confidence to the agency by 
grant applicants. In accordance with the 
determination of the Chairman 
published in the Federal Register of 
February 13,1980, these sessions will be 
closed to the public pursuant to 
subsection (c) (4). (6) and 9(b) of section 
552d of Title 5. United States Code. 

Further information with reference to 
this meeting can be obtained from Mr. 
John H. Clark, Advisory Committee 
Management Officer, National 
Endowment for the Arts. Washington. 
<D.C. 20506, or call (202) 682-5433. 

Dated: June 4. 1985 

|ohn H. Clark, 

Director. Council and PaneI Operations, 
National Endowment for the Arts, 

[KR Doc 85-13737 Filed 6-6-85: 8:45 am| 
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PACIFIC NORTHWEST ELECTRIC 
POWER AND CONSERVATION 
PLANNING COUNCIL 

Production Planning Advisory 
Committee; Meeting 

agency: Production Planning Advisory 
Committee of the Pacific Northwest 
Electric Power and Conservation 
Planning Council (Northwest Power 
Planning Council). 

action: Notice of meeting to be held 
pursuant to the Federal Advisory 
Committee Act. 5 U.S.C. Appendix 1,1- 
4. Activities will include: 


• Subbasins definition 

• Methods for estimating production 

• Stock selection policy 

• Forest Service management plans 

• Other 

• Public comment. 


status: Open. 

summary: The Northwest Power 
Planning Council hereby announces a 
forthcoming meeting of its Production 
Planning Advisory Committee. 

date: June 12.1985. 9:00 a m. 
address: The meeting will be held at 
the Council's hearing rom in Portland. 
Oregon. , 

for further information contact: 

Ron Eggers. 503-222-5161. 

Edward Sheets, 

Executive Director. 

|FR Doc. 85-13691 Filed B-6-85; 8:45 ami 
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SECURITIES AND EXCHANGE 
COMMISSION 

( Release No. 35-23716; 70-5943) 

American Electric Power Company, 
Inc., Proposed Issuance and Sale of 
Common Stock Pursuant to Dividend 
Reinvestment and Stock Purchase 
Plan and Exception From Competitive 
Bidding 

|urve 3.1965. 

American Electric Power Company, 
Inc. (“AEP”). 1 Riverside Plaza. 
Columbus, Ohio 43215, a registered 
holding company, has filed with this 
Commission a post-effective amendment 
to its declaration in this proceeding 
pursuant to sections 6(a) and 7 of the 
Public Utility Holding Company Act of 
1935 (“Act”) and Rule 50(a)(5) 
promulated thereunder. 

By orders in this proceeding dated 
February 8.1977. April 19.1978. March 
29.1979. August 8,1979. May 1. I960. 
June 30.1981, June 15.1982. )une 29. 

1983. and June 29.1984 (HCAR Nos. 
19879. 20506. 20979. 2118a 21544. 22113. 
22539. 22989. and 22353). AEP was 
authorized to issue and sell, from time lo 
time through June 30.1965. up to 
44.000.000 shares of its authorized but 
unissued common stock, $6.50 par value, 
pursuant to its Dividend Reinvestment 
and Stock Purchase Plan (“Plan”). 

AEP now proposes that the period 
during which the shares of common 
stock previously authorized may be 
issued and sold pursuant to the Plan be 
extended from June 30.1985. lo |une 30. 
1988. 
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The amended declaration and any 
further amendments thereto are 
available for public inspection through 
the Commission's Office of Public 
Reference. Interested persons wishing to 
i omment or request a hearing should 
submit their views in writing by June 27. 
1985* to the Secretary. Securities and 
Exchange Commission. Washington. 

D C. 20549, and serve a copy on the 
declarant at the address specified 
above. Proof of service (by affidavit or, 
in case of an attorney at law, by 
certificate) should be filed with the 
request Any request for a hearing shall 
identify specifically the issues of fact or 
law that are disputed. A person who so 
requests will be notified of any hearing, 
if ordered, and will receive a copy of 
any notice or order issued in this matter. 
After said date, the declaration, os now 
amended or as it may be further 
amended, may be permitted to become 
effective. 

For the Commission, by the Division of 
Investment Management, pursuant to 
delegated authority. 

|ohn Wheeler. 

S <cretary. 

|KR Doc. 8S-13785 Filed 6-6-85. 8:45 ami 
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Retease No. 35-23714; 70-71111 

Northeast Utilities et at.; Capital 
Contributions to Subsidiaries, Short- 
Term Borrowings and Creation of a 
Money Pool 

|une 3.1985 

Northeast Utilities (“NIT), a 
listened holding company. Western 
Massachusetts Electric Company 
(WMECO"), The Quinnehtuk Company 
('Quinnehtuk"), 174 Brush Hiil Avenue. 
West Springfield, Massachusetts 01089, 
Connecticut Light and Power Company 
| CL&P"). Northeast Utilities Service 
Company (“NUSCO”), Northeast 
Nuclear Energy Company (“NNECO”), 
The Rocky River Realty Company 
(RRR), Selden Street, Berlin, Connecticut 
06037, and Holyoke Water Power 
Company ( HWP"). Canal Street. 
Holyoke, Massachusetts 01040. wholly 
owned subsidiaries of NU. (“applicant” 
or collectively “applicants”), have filed 
<m application-declaration pursuant to 
actions 6. 7.9,10, and 12 of the Public 
Utility Holding Company Act of 1935 
(‘ Act”) and Rules 43. 45 and 50 
thereunder. 

The proposal includes a request for 
authorization through December 31,1986 
of short term borrowings in the form of 
bank notes (“Bank Notes”) pursuant to 


open lines of credit and commercial 
paper (“Commercial Paper"), capital 
contributions and open account 
advances by NU to its subsidiaries, and 
the establishment of a Money Pool 
(“Pool”). 

The aggregate amount of all notes 
outstanding, whether issued to banks or 
to a dealer in commercial paper will not 
exceed $75,000.000 in the case of NU. 
$400,000,000 in the case of ClifeP, 
$105,000,000 in the case of WMECO, 
$10,000,000 in the case of HWP. 
$50,000,000 in the case of NNECO. 
$5,000,000 in the case of RRR, and 
S25.000.000 in the case of NUSCO. 

Additionally, CUP and WMECO can 
borrow up to $200,000,000, and 
$60,000,000. respectively, up to a 
maximum of $200,000,000 together, on a 
short-term, revolving credit basis under 
the Amended and Restated Credit 
Agreement dated as of October 1. 1982 
(HCAR No. 22689, November 2.1982), 
and $150,000,000 and $45,000,000, 
respectively, up to a maximum of 
$150,000,000 together, on a short-term, 
revolving credit basis under the Credit 
Agreement dated us of December 14, 
1984 (HCAR No. 23520. December 5. 
1984). CUP can borrow up to 
$50,000,000 on a short-term, revolving 
credit basis under a revolving Euronote 
issuance facility (“RUF") entered into on 
April 28. 1985 (HCAR No. 23667, April 
19. 1985). 

The total amount of short-term 
borrowings through December 31,1980, 
will not exceed $400,000,000 for CUP 
and $105,000,000 for WMECO. 

Each Bank Note will bear interest at 
such rate as should be negotiated by the 
lending bank and the applicant issuing 
such Bank Note. In issuing Bank Notes, 
the applicants will negotiate the lowest 
effective interest cost for short-term 
borrowings, taking into account the 
proposed amount and maturity of each 
borrowing period. Before reaching 
agreement with lending banks as to the 
interest rate on borrowing, the 
applicants will assess then prevailing 
short-term interest rates, such as prime 
rate, libor. federal funds rates and 
certificate of deposit rates. Based on an 
assumed prime rate of 10% as of May 31, 
1985. the effective cost of borrowings 
under the open-credit lines would be 
10.53%. The notes will be issued no later 
than December 31,1986 subject to 
prepayment at any time at the 
applicant's option. Applicants other 
than Quinnehtuk. NUSCO and RRR 
have credit lines with a number of 
banks, subject to compensating balance 
requirements. 

The applicants propose to establish a 


Pool to be administered by NUSCO. The 
Pool will consist solely of surplus funds 
that may be available from day to day, 
and loaned on a short-term basis to 
those applicants which have a need for 
short-term funds, other than NU. 

Those applicants without access to 
the commercial paper market will have 
priority as borrowers from the Pool. NU 
will be a participant not as a borrower 
but only insofar as it has funds available 
for lending through the Pool. After 
satisfaction of the borrowing needs of 
the applicants, and after any possible 
prepayments of outstanding 
indebtedness, NUSCO. as agent of the 
Pool, will invest excess funds and 
allocate the earnings among those 
applicants providing such excess funds. 

The proceeds derived from the 
issuance and sale of Bank Notes and 
Commercial Paper will be used to make 
capital contributions of up to $3n.Q00.(X)O 
to CLAP and $10,000 to WMECO. to 
make open account advances to 
Quinnehtuk, a wholly owned real estate 
subsidiary of NU. not to exceed in the 
aggregate. $275,000. to supply funds as 
needed to other subsidiary companies 
as hereafter authorized by the 
Commission and to meet other corporate 
needs. 

The application-declaration and any 
further amendments thereto are 
available for public inspection through 
the Commission’s Office of Public 
Reference. Interested persons wishing to 
comment or request a hearing should 
submit their views in writing by June 25, 
1985. to the Secretary. Security and 
Exchange Commission. Washington, 

D.C. 20549, and serve a copy of the 
fipplicants-declarants at the address 
specified above. Proof of service (by 
affidavit or, in case of an attorney at 
law, by certificate) should be filed with 
the request. Any request for a hearing 
9hal! identify specifically the issues of 
fact or law that are disputed, A person 
who so requests will be notified of any 
hearing, if ordered, and will receive a 
.copy of any notice or order issued in this 
matter. After said date, the application- 
declaration. as filed or as it may be 
amended, may be granted and permitted 
to become effective. 

For the Commission, by the Division of 
Investment Management, pursuant to 
delegated authority. 

|ohn Wheeler. 

Secretary. 

|FR Doc. 85-13779 Filed 8-6-85: 8:45 am) 
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(Release No. 22104; File Nos. SR-C80E-83- 
53 and SR-CBOE-85-171 

Self-Regulatory Organizations; 

Chicago Board Options Exchange, 

Inc.; Notice of Filing of and Order 
Granting Accelerated Approval to 
Proposed Rule Change; Order 
Approving Proposed Rule Change 

On November 30.1963. Chicago Board 
Options Exchange. Inc. (‘CBOE") 
submitted a proposed rule change 
pursuant to section 19(b)(1) of the 
Securities Exchange Act of 1934 
("Act") 1 and Rule 19b-4 thereunder 1 to 
permit the trading on CROE of 
standardized options on securities that 
are not listed and registered on a 
national securities exchange under 
section 12(a) of the Act * *but are 
designated as Tier I National Market 
System Securities ("Tier! NMS stocks") 
pursuant to Rule 11 Aa2-l(b)(1) under 
the Act. 4 

At a public meeting held on April 16. 
1985. the Commission decided that 
CBOE's proposal would be consistent 
with the Act if CBOE eliminated its 
barriers to the multiple trading of 
options on Tier i NMS stocked The 
Commission also decided that BCOE (or 
any other exchange) could not 
commence trading options on Tier 1 
NMS stocks until it had submitted to the 
Commission an adequate plan for the 
surveillance of such options. 

in response to this decision, the CBOE 
proposes to amend CBOE Rule 6,49 (a) • 
to state that the rule will not apply to 
any transaction in the over-the-counter 
market in any option listed on CBOE on 
a stock which was a Tier I NMS stock at 
the time CBOE commenced trading the 
option. 1 CBOE also states in a letter 


•15UBC ra§(b)tiMiwz) 

M7CFR 240196-4 (1964) 

*15 USC 781(a) (19(B). 

* 17 CFR 240.1 lA*2~l tb|U) The proposed 

rule change (Kilo No. SR-C8GE-II3~53) wu noticed 
in Securities Exchange Act Rrtcjrsc No 20471. 
December ft 1965. 46 FR MTO9 
‘The Commission made the inn« finding with 
reaped to proposal! by the American. Boston. New 
York. Pacific and Philadelphia Slock Exchanges. 
Inc., to trade options on Tier t NMS stocks. 
Securities Exchange Act Release No. 2202ft May ft 
IMS, SO FR 20110 (~OTC Options Release")- In that 
release, the Comx&isaUm also made deer that once 
multiple trading on a Tier I NMS stock commenced, 
such multiple trading could continue even if the 
stock should subsequently list on en exchange. Id. 
50 FR 20310 at n. 214 

•CBOE Rule 6 49fal in gciurfol prohibits CBOE 
member* from effecting over-the counter pOTC**) 
transect Ions in options UUted on CBOE. 

’File No. SR-CBOE-65-17. CBOE* original filing, 
submitted on May 3.19BS. would have covered only 
options on Tier I NMS stocks. Amendment No. 1. 
submitted on May ft 1965. amended the proposal to 
read as described in the text above to take account 
of the possibility that the stock mav subsequently 
list 


accompanying Amendment No. 1 to the 
Tiling that should CBOE seek to trade an 
option on an index of OTC stocks, it 
would need to file an amendment to 
remove its restrictions on the multiple 
trading of such an option. a CBOE also 
has stated that it interprets the "Option 
Allocation Agreement" *not to apply to 
options on Tier 1 NMS stocks, including 
any Tier 1 NMS stock that lists on an 
exchange after option trading 
commences on that stock. 10 CBOE also 
indicates that it will work with other 
exchanges to develop appropriate 
amendatory language to the Allocation 
Agreement. 11 

CBOE’s proposal to amend its Rule 
6.49(a) has not been noticed previously. 
Interested persons are invited to submit 
comments on this proposal by June 26, 
1985. Six copies of such comments 
should be submitted to the Secretary of 
the Commission. 450 Fifth Street NW.. 
Washington. D.C. 20549. Reference 
should be made to File No. SR-CBOE- 
85-17. Copies of the proposal and 
related documents, except for those that 
may be withheld from the public 
pursuant to 5 U.S.C. 552, are available at 
the Commission's Public Reference 
Room and at the CBOE. 

The Commission finds that the 
CBOE's proposal to amend CBOE Rule 
6.49(a) (File No. SR-CBOE-85-17), as 
well as CBOE's interpretation of the 
Allocation Agreement effectively 
eliminate CBOE's barriers to the 
multiple trading of options on Tier I 
NMS stocks listed on CBOE. The 
Commission finds that this proposal 
eliminates a restraint on competition 
and is consistent with the provisions of 
the Act applicable to national securities 
exchanges and. in particular, sections 6 
and 11A of the Act With this 
amendment to CBOE's rules, and 
CBOE's interpretation of the Allocation 
Agreement 1 * for the reasons stated in 


•Letter from Frederic M. briefer. Assistant 
General Counsel CBOE. to Brandon Becker. 
Assistant Director Division of Market Regulation 
dated May 15.1965 

•The Allocation Agreement consists of a uniform 
set of rules adopted by each options exchange that 
sets forth the procedures for allocating options on 
individual listed stocks among these exchanges. See 
Securities Exchange Act Release No 2200ft May 1. 
1965, 50 FR 1950ft 

••tetter from Frederic M Krteger. Assistant 
General Counsel CBOE. to Eneida Rosa. Branch 
Chief. Division of Market Regulation, dated May 17. 

1965 

“Id, 

Ia Although (he Commission believes that CBOE’s 
interpretation of the Allocation Agreement is 
adequate to remove the potential barrier to multiple 
trading that the Agreement might present, because 
the Agreement is itself a rule of the exchange, the 
Commission believes that the CBOE should 
undertake, in coordination with the other Plan 
participants, to prepare formal rule changes as soon 


the OTC Options Release, the 
Commission finds the CBOE proposal to 
trade options on Tier I NMS stocks (File 
No. SR-CBOE-63-53) is consistent with 
the Act. 

The Commission finds good cause for 
approving the proposed rule change 
contained in File Na SR-CBOEr-85-17 
prior to the thirtieth day after 
publication of notice thereof in the 
Federal Register in that (1) the 
Commission previously has solicited 
comment on amending exchange 
barriers to the multiple trading of 
options on Tier I NMS stocks. 1 * and the 
proposed rule change is designed to 
implement the Commission's decision to 
allow the multiple trading of these 
options; (2) the proposed rule change 
relieves a restriction and is essentially 
exempt!ve in nature; 14 and (3) CBOE 
desires to commence trading options on 
Tier I NMS stocks by June 3.1985. 

The Commission also finds that CBOE 
has submitted an adequate plan for the 
surveillance of options fading on Tier 1 
NMS stocks. 1 * The CBOE also has 
agreed not to commence trading any 
option on any Tier I NMS stock earlier 
than June 3.1985, after the date of this 
order, and the announcement on May 22. 
1985, of its intent to commence trading 
Subject to these conditions on the 
commencement of trading, it is therefon- 
ordered, pursuant to section 19(b)(2) of 
the Act that the proposed rule change* 
contained in File Nos. SR-CBOE-83-53 
and 85-17 are approved. 1 * 

For the Commission, by the Division of 
Market Regulation, pursuant to dolegalcd 
authority. 

Dated: May 31. 1985. 

Shirley E. Hollis. 

Assistant Secretary. 

(FR Doc. 85-13782 Filed 6-8-85; 8:45 am] 
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as practicable. CBOE baa indicated that it Intend* u* 
do so See tupra. nolt 11. 

See Sec an tic* Exchange Ac( Release No. 20651 
April 12.1984. 40 FR 15291 See the OTC Option* 
Release. tupra note ft 90 FR 20310. taxi 
accompanying notes 176-231. for a discs* won of the 
issues relating to multiple trading and eWminafing 
barriers to such trading 
‘•Cf. SUB,C553fd) (1982) 

»• The CBOE has Indicated that this plan can U 
implemented by June 3.1965 Trading cannot 
commence, of course, until the plan if operation* 

14 The Commi salon notea that II has encouragril 
all self-regulatory organizations ("SROi ~) 
contemplating multiple trading options on Tiar I 
NMS stocks with another &RO to adopt uniform 
expiration cycles, at least Initially, for such option* 
end In rstahUsh soma coordinating mechanisms for 
the opening of trading each day. See. eg., letter fro* 
Richard T. Chase. Associate Director, Divsion of 
Market Regulation to Frederic M Krteger. Assisted 
General Counsel. CBOE, dated May 20 1965. 
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I Release No. 34-22102; File No. SR-C80E- 
83-61) 

SeU-Regulatory Organizations; 

Chicago Board Options Exchange, 

Inc.; Order Granting Partial Approval of 
Proposed Rule Change 

The Chicago Board Options Exchange. 
Inc. ("CBOE”), submitted on December 
20. 1983, copies of a proposed rule 
change pursuant to section 19(b)(1) of 
the Securities Exchange Act of 1934 
(‘'Act**) and Rule 19b-4 thereunder, to 
amend CBOE Rule 6.74 (“Rule") which 
establishes the procedure from a 
customer facilitation cross transaction. 
The last sentence of the Rule 
emphasizes that the customer side of the 
facilitation order cannot be blocked by 
revised bids or offers by participants in 
the trading crowd, That is. the rule 
currently provides that the public 
customer side of the facilitation order 
takes precedence over any other bid or 
offer in the crowd "at the same price”, 
once the market is established and the 
bid or offer has been made. 1 

CBOE indicates that, contrary to the 
intent of the Rule, some traders have 
interpreted the phrase ”at the same 
price” as creating a second opportunity 
for a market quotation which, if better 
than the customer side of the facilitation 
order, would prevent the customer's 
facilitation order from being transacted. 
Because this interpretation is contrary to 
the intent of the Rule. CBOE has 
proposed to eliminate the phrase "at the 
same price” from the Rule's provisions. 
This revision, however, would not 
preclude persons in the trading crowd 
and orders represented in the trading 
crowd from accepting the customer's bid 
or offer or providing the customer with 
an improved execution price. 1 The 
Exchange believes that elimination of 
the phrase will clarify the Rule's intent 
and codify CBOE's current 
interpretation. 

Notice of the proposed rule change 
together with the terms of substance of 
the proposed rule change was given by 
the issuance of Commission release 
I Securities Exchange Act Release No. 
20513 . December 23,1983). and by 
publication in the Federal Register (49 


1 The CBOK al* *o h.m proposed lo ilclr te the 
f qutrcmp-nl In rule6.74 whLh provide* (hat where 
' **Uted transaction mint be effected in soother 
markel. that transaction must !*■ executed prior to 
Addition of the options order. This portion of the 
proposed role change is not bring wppro\ ed at the 
current tunc The CBOE has informed the 
fa« nmfn1 oM that It intends lo submit a new rule 
Ming with respect to this aspect of the proposal 
* Telephone conversation between Fredrric M 
* r '*W. Assistant Genera) Counsel. CBOF. and 
Rr ridati C Becker. Assistant Director, and Holly II 
Smith. Attorney. Division of Market Regulation. 

$KC, May 29. 1965 


FR 181, January 3.1984). No comments 
were received with respect to the 
proposal. 

The Commission finds that the 
proposed rule change is consistent with 
the requirements of the Act and the 
rules and regulations thereunder 
applicable to a national securities 
exchange and. in particular, the 
requirements of Section 6 and the rules 
and regulations thereunder. 

It is therefore-ordered, pursuant to 
section 19(b)(2) of the Act« that CBOE’s 
proposed rule change be, and hereby is, 
approved. 

For the Commission, by the Division of 
Murket Regulation, pursuant to delegated 
authority. 

Dated: May 31.1985. 

Shirley E. Hollis. 

Assistant Secretary'. 

|FR Doc. 85-13780 Filed 6-8-85; 8:45 am) 
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(Release No. 34-22105; File No. SR-CBOE- 
85-22) 

Self-Regulatory Organizations; The 
Chicago Board Options Exchange, 
Incorporated; Notice of Filing and 
Order Granting Partial Accelerated 
Approval of Proposed Rule Change 
Relating to Use of the Order Support 
System for Options on Over-the- 
Counter Stocks 

On May 20.1985, the Chicago Board 
Options Exchange. Incorporated 
("CBOE”) submitted a proposed rule 
change pursuant to Section 19(b) of the 
Securities Exchange Act of 1934 
("Act"), 1 and Rule 19b-4 s thereunder, to 
amend CBOE's Order Support System 
("OSS”), which allows member firms to 
route electronically to CBOE's limit 
order book certain public customer limit 
orders. On May 31.1985, CBOE 
submitted Amendment No. 1 to the 
filing. 

I. Description of the Proposals. Their 
Purpose and Statutory Basis 

A. Proposals Being Approved in This 
Release 

As amended, the proposed rule 
change would not impose size 
parameters, but would impose narrow 
price parameters in connection with the 
use of OSS for classes of options on 
over-the-coqnter ("OTC”) stocks.* CBOE 


•15 u se 78*|bJ 11982). 

*17CKR 240 19b—4 (1964) 

* A* originally filed, the proposed rule change 
amended OSS lo eliminate entirely the price 
parameter* currently in effect. These level **B" 
premium price parameter* are *■ follow*; for an 
option premium of Via to V*. Via; for «n option 
premium of 44* to 3k W: for on option premium of 
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anticipates the commencement of 
options trading on OTC stocks on June 
3.1985. 

Currently, OSS does not impose a 
contract limit on options classes that are 
otherwise OSS-eligible. 4 However, OSS 
does impose price parameters on OSS- 
cligtble orders, based on the option 
premium.* In particular, the premium 
price parameters provide that an order 
may not be electronically booked unless 
it is at a limit price at least as far above 
or below the current bid or ask in that 
options series market as the stated level 
”B” parameter. 

CBOE implemented OSS in 1960 as an 
experimental means by which to 
expedite the delivery of orders from 
member firms to their booths or directly 
to the book. Since 1980, CBOE has 
proposed and implemented certain 
variations of the original program. For 
example, as indicated. CBOE recently 
eliminated entirely the contract size 
parameter for all OSS-eligible orders 
thereby permitting many more options 
orders to be routed through OSS.* As 
stated in its filing. CBOE continues to 
believe that the OSS is in an 
experimental stage. Accordingly, as part 
of this experiment. CBOE proposes to 
►st the use and effects of OSS in 
connection with a wide range of orders 
in options on OTC stocks.* 


31* to 10, V«: and fair an option premium of 101* and 
above. %. See Securitie* Exchange Act Release No. 
20811 |April 2. 19841 49 FR 13932 (April 9. 1984). 

Amendment No. 1, dated May 31.1965. however, 
amend* the proposed rule change by narrowing, 
rather than eliminating entirely, the level B” 
premium price parameter*. In particular. 

Amendment No. 1 establishes level “C* parameter* 
far the use of OSS in connection with OTC option* 
orders, a* follow*: for an option premium of 14* to 3. 
Vi*: for an option premium of 316 to 10. 16; and for 
an option premium of 10V* and above. 14. 

* Recently. CBOE amended the procedures for use 
of OSS to eliminate the contract size parameter, 
which had been Ml at 29. for all eligible order*. See 
Securities Exhcange Act Release No. 21741 
(February fl, 1W5). 50 FR 10877 (March 1* 1965) 
(File No SR-CBOE-66-33). 

‘The Commission previously approved a CBOE 
proponed rule change which authorized the 
implementation of a pilot program to eliminate the 
price parameters in connection with orders for S6P 
Telecommunications Index options. See Securities 
Exchange Act Release No. 20964 (May 15,1964). 49 
FR 21568 (May 22.1964) Shortly after approval, 
however. CBOE delisted this index option, 

4 See note 3, supra, 

‘Although CBOK is eliminating the size 
parameters and narrowing the price parameters in 
connection with the use of OSS for options order* 
on OTC stocks, CBOE notes in its filing that 
participating member firms may set their own 
internal guideline* or parameters for the u*e of OSS. 
so long as such parameter* do not exceed any limit* 
which are set by the Exchange. 
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In its filing. CBOE stated that, in order 
for it to be competitive with the other 
exchanges and the NASD, some degree 
of automation is necessary in 
connection with those classes of options 
on OTC stocks which will be multiply 
traded. 9 In this connection, however, 
CBOE also stated its preference for an 
automated execution, rather than an 
automated order routing system. As a 
result. CBOE believes that the proposal 
offers the potential for the benefits of 
automation to be extended to a greater 
universe of orders. i.e., orders for OTC 
stock options which are for any number 
of contracts and/or are near the current 
market price. 

B. Proposals Only Being Noticed in This 
Release 

As amended, the CBOE proposed rule 
change also would permit the electronic 
routing of OSS-eligible OTC options 
orders to a printer at the trading post for 
direct representation by floor brokers in 
the trading crowd. 10 In its filing, CBOE 
states that this should allow for the 
immediate representation hi the trading 
crowd of member firms* OTC options 
orders which are at or near the market. 
CBOE also states in its filing that this 
proposal is consistent with sections 
0(b)(5) and 11A of the Act. 

II. Solicitation of Comments 

The Commission is publishing this 
Release to solicit comment on that part 
of the CBOE proposal described in 
Section LB., above. Persons interested in 
commenting on this part of the proposed 
rule change should submit six copies of 
their comments by June 28.1985. 
Comments should be sent to the 
Secretary of the Commission. 450 5th 
Street NW.. Washington. D.C. Copies of 
the proposed rule changes, including 
amendments, and all documents relating 
to the proposed rule changes, except 
those that may be withheld for the 
public pursuant to 5 U.S.C. $ 552. ere 
available for inspection and copying at 
the Commission's Public Reference 
Room. Copies of the filings also are 
available at the CBOE. 

III. Partial Accelerated Approval of 
Proposed Rule Changes 

As noted in previous orders regarding 
OSS. the benefits of automation include 
enhanced accuracy and efficiency in the 


• Recently, the Commission authorised the 
exchiinffes and the NASO to Undo individual 
option* on certain OTC stock* Baatu»c rbe 
Comnuaaion authorized the multiple trading of theee 
daeaes of option* CBOE. believes that thee era 
competitive reeaooi for its use of the auto m a t ed 
order routing system described above for these 
options classes. 

tn See Amendment No. I. detuni May 31. 1SS5 


processing of OSS-eligible orders and. 
us a result, more limely and cost 
efficient execution of these orders. 11 By 
making options on OTC slocks OSS- 
eligible, not imposing a contract size 
ceding an these orders, and narrowing 
the premium price parameters in this 
connection, the Commission believes 
that the proposed rule change will 
facilitate the ability of member firms to 
transmit certain away-from-the-market- 
public customer orders for options on 
OTC stocks to the public limit order 
book. 

Accordingly, the Commission finds 
that the proposed rule change is 
consistent with the requirements of the 
Act and the rules and regulations 
thereunder applicable to the national 
securities exchange and. in particular, 
the requirements of Section 6 and the 
rules and regulations thereunder. 

As noted above, the Commission 
recently approved a similar CBOE 
proposed rate change, which had been 
noticed for comment for the prescribed 
period of time pursuant to the Act 
Because of the substantially similar 
nature of that proposal and the absence 
of any adverse comments in connection 
with that proposal, as well as the 
planned commencement of OTC options 
trading on June 3.1985, the Commission 
finds good cause for approving this 
proposed rale change prior to the 
thirtieth day after the date of 
publication of notice of filing of this 
proposed rule change. 

It is therefore ordered, pursuant to 
section 19(b)(2) of the AcL that the 
proposed rule change is approved. 

For the Commifision. by the Division of 
Market Regulation, pursuant to delegated 
authority. 

Dated: May 31 .1855. 

Shirley E. Hollis. 

Assistant Secretary . 

|FR Doc 85-13786 Filed 6-6-85: 5*45 am) 
0IU.INQ COOC SO 10-01-4)1 


I Release No. 34-22100; File No. SR-NASD- 

65-12) 

Self-Regulatory Organizations; 
Proposed Rule Change by National 
Association of Securities Dealers; Inc. 
Relating to Proposed Amendment to 
Schedule D of the NASD's By-Laws 

Pursuant to section 19(b)(1) of the 
Securities Exchange Act of 1934,15 
U.S.C. 78(b)(1), notice is hereby given 
that on May 24.1985, the National 
Association of Securities Dealers, Inc. 
filed with the Securities and Exchange 
Commission the proposed rule change 


1 * See note 1 supra 


us described in Items 1.1L and 111 below 
which Items have been prepared by th«* 
self-regulatory' organization. The 
Commission is publishing this notice to 
solicit comments on the proposed rule 
change from interested persons. 

I. Self-Regulatory Organize lion '9 
Statement of the Terms of Substance of 
the Proposed Rule Change 

The proposed rale change will permit 
the Association to require any market 
maker whose quotations appear to be no 
longer reasonably related to the 
prevailing market In a NASDAQ 
Security to re-enter its quotation. 

II. Self-Regulatory Organization's 
Statement of the Purpose of, and 
Statutory' Basis for. the Proposed Rule 
Change 

In its filing with the Commission, thr 
self-regulatory organization included 
statements concerning the purpose of. 
and basis for. the proposed rule change 
and discussed any comments il received 
on the proposed rale change. The text of 
these statements may be examined at 
the places specified in Item IV below. 
The self-regulatory organization has 
prepared summaries, set forth in 
sections (A). (B). and (C) below of thr 
most significant aspects of such 
statements. 

Self Regulatory Organizations 
Statement of the Purpose of and 
Statutory Basis for. the Proposed Rule 
Change 

As noted above, the proposed rale 
change will permit the Association to 
require any market maker whose 
quotations appear to be no longer 
reasonably related to the prevailing 
market in a NASDAQ security to re 
enter its quotation. It has been the 
Association's experience that a market 
maker's quotations may inadvertently 
become no longer reasonably related tn 
other quotations os the market in a 
security changes. With the advent of 
automatic execution systems which 
execute transactions at the best bid or 
offer quotation for the stock displayed in 
the NASDAQ System, such a quotation 
could erroneously become the best bid 
or offer quotation and, therefore, define 
the “buy** or "seir price for alt 
participants in all automated systems 
This proposed rale change will allow she 
Association to require the market mskrr 
with stale quotations to correct its 
quotations to cause them to be 
reasonably related to the prevailing 
market 

The propose rale change hi consistent 
with the Association's obligations under 
section 15A(b)(11) of the Act that the 
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rules of the Association include 
provisions governing the form and 
content of quotations. 

//. Self-Regulatory Organization's 
Statement an Butxfen on Competition 

The Association believes that the 
! roposed rule change does not impose 
.iny burden on competition not 
i.ocessary or appropriate in furtherance 
of purposes of the Act 

C Self-Regulatory Organization's 
Statement an Comments on the 
Proposed Rule Change Received From 
Members* * Participants or Others 

Comments on the proposed rule 
hange were neither sob cited nor 

received. 

III. Date of Effectiveness of Proposed 
Rule Change and Timing for 

(Commission Action 

Within 35 days of the date of 
publication of this notice in the Federal 
Register or within such longer period (i) 
us the Commission may designate up to 
90 days of such date if it finds such 
longer period to be appropriate its 
reasons for so finding or (ti) as to which 
the seif-regulatory organization 
cu risents. the Commission will: 

A. By order approve such proposed 
rule change, or 

B. Institute proceedings to determine 

hether the proposed rule change 

should be disapproved. 

IV. Solicitation of Comments 

Interested persons arc invited to 
submit written data, views, and 
arguments concerning the foregoing. 
IVrsons making written submissions 
should file six copies thereof with the 
Secretary. Securities and Exchange 
Commission. 450 Fifth Street NW., 
Washington. D C. 20549. Copies of the 
submissions, all subsequent 
a mendments, all written statements 
with respect to the proposed rule change 
that are filed w ith the Commission, and 
all written communications relating to 
the proposed rule change between the 
C immiftsion and any person, other than 
those that may be withheld from the 
public in accordance with the provisions 
of 5 U.S.C 552 will be available Tor 
inspection and copying in the 
t '• minissuin's Public Reference Section. 
450 Fifth Street NW.. Washington. D C 
-b549. Copies of such filing will also be 
available for inspection snd copying at 
the principal office of the above- 
mentioned self-regulatory organization. 
AH submissions should refer to the file 
number m the caption above and should 
hr* submitted by June 28.1985. 


Fat the Cora mission, by the Division of 
Market Regulation, pursuant to delegated 
authority. 

Dated: May 31.1985. 

Shirley E. Hollis. 

Assistant Secretary. 

[FR Doc. 85-13783 Filed 6-8-85; 8:43 am) 
BILLING COOC M10-01-M 


I Release No. 22098; SR-NYSE-84-4 and 
85-181 

Self-Regulatory Organizations; New 
York Stock Exchange Inc.; Notice of 
Filing of and Order Granting 
Accelerated Approval to Proposed 
Rule Change; Order Approving 
Proposed Rule Change 

On February 8.1984. the New York 
Stock Exchange. Inc. (“NYSET") 
submitted a proposed rule change 
pursuant to section 19(b)(1) of the 
Securities Exchange Act of 1934 
(“Act") 1 and Rule 19b-l thereunder * to 
permit the trading on NYSE of 
standardized options that are not listed 
and registered on a national securities 
exchange under section 12(a) of the 
Act * but are designated as Tier 1 
National Market System Stocks ('Tier 1 
NMS stocks") pursuant to Rule 11 Aa2- 
lfb)(l) undeT the Act 4 

At a public meeting held on April 16, 
1985. the Commission decided that 
NYSE's proposal would be consistent 
with the Act if NYSE eliminated its 
harriers to the multiple trading of 
options on Tier I NMS stocks. 4 The 
Commission also decided that NYSE (or 
any other exchange) could not 
commence trading options on Tier I 
NMS stocks until it had submitted to the 
Commission on adequate plan for the 
surveillance of such options. 

In response, NYSE proposes to amend 
NYSE Rule 756 4 to allow NYSE 


* 15 U9.C 7Ss(b)(1) (19821. 

* 17CFR 240 198-4(19*41. 

*15 USC 761(a) (1962) 

4 1 ? CFR 240 llAaZ-UhHIt l***) The proposed 
rule change (File No. 9R-NYSE-B4-4) was nod cad in 
Seasriu** Exchange Act Release No 20691. 

February ZX 1964. 49 FR 76ft 1 

* The Commi—ion made the seme (biding with 
r**p4*ci to proposals by the American. Boston. 
Pacific and ffaiedelpnia Stock Fwtcmn. Inc. and 
the Chicago Board Opt lone Exchange. lnr_ to trade 
option* on Tier l NMS stocks. Securities Exchange 
Act Release Nn. 2202* May 8 1985. 50 FR 2D310 
("OTC Options Release"). In this release, the 
Commission also made deer that, once multiple 
trading on Tier 1 NMS stock commenced, such 
multiple trading could continue even d the stock 
should subsequently list on an exchange /</.. 60 FR 
20310 at n.214, 

4 Rula 756 generally prohibits NY SR members 
from effecting over-the-counter (“OTC") 
transar.tkms in options Usied on the NYSE. 


members to trade through the facilities 
of NASDAQ any standardized options 
listed on the NYSE that relates either to 
(1) a NASDAQ stock qualified to 
underlie NYSE options or (2) a listed 
stock that was the subject of 
standardized options trading prior to 
listing. 7 The NYSE also proposes several 
technical amendments to its rules to 
accommodate the NASD’* possible 
entry into the standardized options 
market. The NYSE also states in a letter 
accompanying this filing that if the 
NYSE proposes to trade options on an 
OTC index, the NYSE will appropriately 
further amend Rule 756 to likewise 
except such index options from that 
rule. 4 Finally, the NYSE states that it 
interprets the ‘Options Allocation 
Agreement" 4 not to apply either to (1) 
NASDAQ stocks qualified to underlie 
NYSE options or (2) listed stocks that 
were the subject of standardized stock 
options trading prior to listing. 10 

NYSE's proposal to amend its Rule 
756 and to make certain other technical 
amendments to its rules (SR-NYSE-85- 
18) has not been noticed previously. 
Interested persons are invited to submit 
comments on these proposals by June 
2a 1985. Six copies of such comments 
should be submitted to the Secretary of 
the Commission. 450 Fifth STreet NW.. 
Washington. DC 20549. Reference 
should be made to File No. SR-NYSE- 
85-18. Copies of the proposal and 
related documents, except for those that 
may be withheld from the public 
pursuant to 5 U.S.C. Section 552, are 
available at the Commission's Public 
Reference Room and at the NYSE. 

The Commission finds that the 
NYSE's proposal to amend NYSE Rule 
756 (File No. SR-NYSE-85-18). and to 
make other technical amendments to 
NYSE's rules, as well as NYSE’s 
interpretation of the Allocation 
Agreement, effectively eliminate NYSE's 
barriers to the multiple trading of 
options on Tier! NMS stocks listed on 
NYSE. The Commission finds thut this 
proposal eliminates restraints on 
competition and is consistent with the 
provisions of the Act applicable to 
national securities exchanges and in 
particular, Sections 6 and 11A of the 


* File No. SR-NYSE-SV18. submitted an May t*. 
1065 

* Latter from |amrs E Duck. Secretary. NYSE, to 
Michael Cavalier. Branch Chief. Division of Market 
Regulation, dated May 15.1985 

* The Allocation Agreement consists <>l a set of 
uniform rules adopted by each options exchange 
that sets forth the procedures for allocating options 
on individual stocks among these exchanges. See 
Securities Exchange Act Release No. Z2GU& May 1 

rnv SO KR 19500. 

'• See letter died topro outs ft. 
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Act. With these amendments to NYSE’s 
rules, and with NYSE's interpretation of 
the Allocation Agreement, 11 for the 
reasons stated in the OTC Options 
Release the Commission finds the NYSE 
proposal to trade options on Tier I NMS 
stocks (File No. SR-NYSE-85-4) is 
consistent with the Act. 

The Commission Finds good cause for 
opproving the proposed rule change 
contained in File No. SR-NYSE-85-18 
prior to the thirtieth day after 
publication of notice thereof in the 
Federal Register in that (1) the 
Commission previously has solicited 
comment on amending exchange 
barriers to multiple trading of options on 
Tier 1 NMS stocks, 1 * * and the proposed 
rule change is designed to implement the 
Commission's decision to allow such 
multiple trading; (2) the proposed rule 
change relieves restrictions and is 
essentially exempt)ve in nature; 13 (3) 
the other amendments contained in this 
filing are technical in nature: and (4) 
NYSE desires to commence trading 
options on Tier I NMS stocks by June 3. 
1985. 

The Commission finds that the NYSE 
has submitted an adequate plan for the 
surveillance of options trading on Tier 1 
NMS stocks, 14 The NYSE also has 
agreed not to commence trading any 
option on a Tier I NMS stock earlier 
than June 3,1985, after the date of this 
order and the announcement on May 22, 
1985, of its intent to commence trading. 
Subject to these conditions on the 
commencement of trading, it is therefore 
ordered, pursuant to section 19(b)(2) of 
the Act, that the proposed rule changes 
contained in File Nos. SR-NYSE-85-4 
and 85-18 are approved. 13 


11 Although the Commission believe* that the 
NY SET* interpretation of the Allocation Agreement 
is adequate to remove the potential barriers to 
multiple trading that the Agreement might present, 
because the Agreement is itself a rule of the 
exchange, the Commission believes that the NYSE 
should undertake, in coordination with the other 
Agreement participants, to prepare formal rule 
changes to the Agrrrment at soon as practicable. 

** See Securities Exchange Ac.t Release No. 20*53. 
April 12,1984, 49 FR 15291 See the OTC options 
release, tupm note 5. SO FR 2D310. text 
accompanying notes 178-231. for a discussion of the 
issues relating to multiple trading and eliminating 
barriers to such trading. 

»■ Cf. 5 U.S.C. 553(d) (1!»2). 

14 The NYSE has indicated that this plan can b« 
implemented by June 3,1985. Trading cannot 
commence, of course, until this plan is operational 
14 The Commission notes that it has encouraged 
all self regulatory organisations ( SROs ) 
contemplating multiply trading options on NMS 
stock with another SRO to adopt uniform expiration 
cycles, at least initially, for such options and to 
establish somr coordinating mechanisms for the 
opening of trading each day See. e.g.. totter from 
Richard T. Chase. Associate Director, Division of 
Market Regulation to James E Bock. Secrotary, 
NYSE dated May 17,1985 


For the Commission, by the Division of 
Market Regulation, pursuant to delegated 
authority. 

Dated: May 31.1985. 

Shirley E. Hollis. 

Assistant Secretary. • 

|FR Doc, 85-13784 Filed 8-8-85; 8:45 am] 

BILLING COO€ tOlO-Ot-tf 


[Release No. 22103; SR-PSE-84-2, 65-13) 

Self-Regulatory Organizations; Pacific 
Stock Exchange Inc.; Notice of Filing 
of and Order Granting Accelerated 
Approval to Proposed Rule Change; 
Order Approving Proposed Rule 
Change. 

On January 4.1984, the Pacific Stock 
Exchange. Inc., ("PSE") submitted a 
proposed rule change pursuant to 
Section 19(b)(1) of the Securities 
Exchange Act of 1934 (“Act") 1 and Rule 
19b-4 thereunder • to permit the trading 
on PSE of standardized options on 
securities that are not listed and 
registered on a national securities 
exchange under section 12(a) of the 
Act * but are designed as Tier I National 
Market System Stocks (’Tier I NMS 
stocks") pursuant to Rule 11 Aa2-l(b)(l) 
under the Act. 4 At a public meeting held 
on April 16,1985, the Commission 
decided that PSE's proposal would be 
consistent with the Act if PSE 
eliminated its barriers to the multiple 
trading of options on Tier I NMS stocks.* 
The Commission also decided that PSE 
(or any other exchange) could not 
commence trading options on Tier 1 
NMS stocks until it had submitted to the 
Commission an adequate plan for the 
surveillance of such options. 

In response to this decision, the PSE 
proposes to amend PSE Rule VI. section 
53 to state that the rule 4 will not apply 


' 15 U.S.C. 78«(b)(lJ (1082). 

• 17 CFR 240.19b-4 (1084). 

• 15 U S.C 781(a) (1082). 

• 17 CFR 240.1lAa2-l(b)(l) (1084). The proposed 
rule change (File No. SR-FSE-84-4) wa» noticed In 
Securities Exchange Act Release No. 20538 January 
8. 1984. 49 FR 1808 

• The Commission made the tame finding with 
respect to proposals by the American, Boston. New 
York and ftiiladetphia Stock Exchanges. Inc., and 
th« Chicago Board Options Exchange, Inc., to trade 
options on Tier I NMS stocks. Securities Exchange 
Act Release No. 22028 May 8 1965. SO FR 20310 
("OTC Options Release"). In that release, the 
Commission also made clear that once multiple 
trading on a Tier I NMS stock commenced, such 
multiple trading could continue even of the stock 
should subsequently list on an exchange. Id. SO FR 
20310 at n.214. 

9 PSE Rule VI. section S3. In gencrul prohibits PSE 
members from effecting over-the-counter ("OTC") 
transactions in securities listed on PSE. 


to any transaction through the facilities 
of NASDAQ or on another exchange in 
any option on a stock that was a Tier I 
NMS stock at the time that PSE 
commenced trading the option.* PSE 
also states that should PSE seek to trade 
an option on an index of OTC stocks, it 
would promptly file an amendment to 
remove its restrictions on the multiple 
trading of such an option.* The PSE also 
has agreed that it will not apply the 
"Options Allocation Agreement" • to 
options on Tier I NMS stocks, including 
any Tier I NMS stock that lists on an 
exchange after option trading 
commences on that stock. 1 * PSE also 
indicates that it will promptly submit .1 
filing pursuant to Rule 19b-4 to amend 
this rule. 11 

PSE's proposals to amend its Rule IV. 
section 53 has not been noticed 
previously. Interested persons are 
invited to submit comments on these 
proposals by June 28.1985. Six copies of 
such comments should be submitted to 
the Secretary of the Commission, 450 
Fifth Street NW.. Washington, DC 20549 
Reference should be made to File No. 
SR-PSE-85-13. Copies of the proposal 
and related documents, except for those 
that may be withheld from the public 
pursuant to 5 U.S.C. section 552. are 
available at the Commission’s Public 
Reference Room and at the PSE. 

The Commission finds that the PSE s 
proposal to amend PSE Rule VI. section 
53 (File No. SR-PSE-85-13), as well as 
PSE’s agreement regarding the 
Allocation Agreement, effectively 
eliminate PSE’s barriers to the multiple 
trading of options on Tier I NMS stock* 
listed on PSE. The Commission finds 
that this proposal eliminates restraints 
on competition and is consistent with 
the provisions of the Act applicable to 
national securities exchanges and, in 
particular, sections 6 and 11A of the Act. 
With this amendment to PSE’s rules, and 
with PSE's commitment not to apply the 
Allocation Agreement lt for the reasons 


• File No. SR-PSE-85-t3. submitted on May 29 
1985. 

• Utter from Steven Wolf. Attorney. PSE to 
Encida Rosa. Branch Chief. Division of Market 
Regulation, dated May 21. T98S. 

•The Options Allocation Agreement consists of a 
set of uniform rules adopted by each options 
exchange that sets forth the procedures for 
allocating options on individual stocks among lh**«* 
exchanges See Securities Exchange Act Release 
No 22008. May 1.1985. 50 FR 19508. 

*• Utter from Steven Wolf. Attorney, PSE, to 
Eaaide Rosa. Branch Chief. Division of Market 
Regulation, dated May 17.1085. 

"A/. 

** Although Ihe Commission believes that tlw* 
PSE's commitment regarding the Allocation 
Agreement is adequate to remove the potential 
harriers to multiple trading that the Agrrrment 

COO' 4"l 












Federal Register / Vol. 50. No. 110 / Friday. June 7, 1985 / Notices 


24077 


st .led in the OTC Options Release, the 
Commission finds the PSE proposal to 
trade options on Tier 1 NMS stocks (File 
N(kSR-PSE-'84-4) is consistent with the 

: 

The Commission finds good cause for 
Approving the proposed rule change 
contained in File No. PSE-85-13 prior to . 
the thirtieth day after publication of 
notice thereof in the Federal Register in 
that (1) the Commission previously has 
solicited comment on amending 
exchange barriers to multiple trading of 
options on Tier I NMS stocks. ,a and the 
proposed rule change is designed to 
implement the Commission's decision to 
allow such multiple trading: (2) the 
proposed rule change relieves a 
restriction and is essentially exempt ivr 
in nature: 14 and (3) PSE desires to 
commence trading options on Tier 1 
NMS stocks by June 3.1985. 

The Commission also finds that PSE 
h.t* submitted an adequate plan for the 
surv eillance of options trading on Tier f 
NMS stocks. 14 The PSE also has agreed 
not to commence trading any option on 
a Tier I NMS stock earlier than )une 3. 
1985, after the date of this order and the 
announcement on May 28.1985 of its 
intent to commence trading. Subject to 
lh. se conditions on the commencement 
of trading, it is therefore ordered, 
pursuant to section 19(b)(2) of the Act. 
that the proposed rule changes 
contained in File Nos. SR-PSE-84-4 and 
8S-13 are approved. 1 * 

For the Commission, by the Division of 
Market Regulation, pursuant to deteguted 

authority. 


Dated: May 31.1985. 

Shirley E. Hollis, 

Assistant Secretory. 

|FR Due 85-13781 filed 8-8-85: 8:45 am| 

KLUMG coot SO 10-41-41 

SMALL BUSINESS ADMINISTRATION 
(Designation of Disaster Loan Area 163041 

California; Designation of Disaster 
Loan Area 

The area affected is bordered on the 
north by Beverly Boulevard, on the 
south by Colgate Avenue, on the east by 
Gardner Street, and on the west Jiy 
Fairfax Avenue in the City of Los 
Angeles, 1 a>s Angeles County. 

California. This constitutes a disaster 
area because of damage resulting from 
explosions and fires which occurred on 
March 24.1985. Eligible small businesses 
without credit elsewhere and smalt 
agricultural cooperatives without credit 
elsewhere may file applications for 
economic injury' assistance until the 
dose of business on February 28.1986, 
at the address listed below: Disaster 
Area 4 Office. Small Business 
Administration. 77 Cadillac Drive, Suite 
158, Sacramento. California 95825, or 
other locally announced locations. The 
interest rate for eligible small business 
applicants without credit elsewhere is 4 
percent and 11.125 percent for eligible 
small agricultural cooperatives without 
credit elsewhere. 

This time period is subject to change 
in accordance with the requirements of 
the Federal budget. 

(Catalog of Federal Domestic Assistance 
Program Nos. 50002 and 58008) 


Dated: May 30. 1985. 
lames C Sanders. 

Administrator. 

(FR Doc. 85-13743 Filed 845 ami 

BILUNG COOf 4Q3S-01-M 

I License No. 06/06-0288) 

Wesbanc Ventures, Ltd.; Issuance of a 
License To Operate as a Small 
Business Investment Company 

On March 28.1985. a notice was 
published in the Federal Register (50 FR 
12680), stating that Wesbanc Ventures. 
Ltd., located at 2401 Fountainview, Suite 
950. Houston. Texas. 77057 had filed an 
application with the Small Business 
Administration pursuant to 13 CFR 
107.102 (1985), for a license to operate as 
a small business investment company 
under the provisions of section 301(c) of 
the Small Business Investment Act of 
1958, as amended. 

The period for comment expired on 
April 2ft. 1965. and no significant 
comments were received. 

Notice is hereby given that 
considering the application and other 
information, SBA has issued License No. 
06/06-0288 to Wesbanc Ventures. Ltd. to 
operate as a small business investment 
company. 

(Catalog of Federal Domestic Assistance 
Program No. 59 011. Small Business 
Investment Companies) 

Dated: May ». 1985. 

Robert G. lineberry, 

Deputy Associate Administrator for 
Investment. 

(FR Doc 85-13744 Filed 6-8-85; 8:45 um| 

BU LINO COOC 0025-01 M 


DEPARTMENT OF TRANSPORTATION 

Applications for Certificates of Public Convenience and Necessity and Foreign Air Carrier Permits Filed Under Subpart O 
of Department of Transportation's Procedural Regulations; Week Ended May 31, 1985 

Subpart Q Applications 

The due date for answers, conforming application, or motions to modify scope are set forth belowr for each application, 
following the answer period DOT may process the application by expedited procedures. Such procedures may consist of the 
adoption of a show-cause order, a tentative order, or in appropriate cases a final order without further proceedings (see 14 
CFR 302.1701 et. seq.J. 


present tmeauw the Agreement U tUclf a rule 
exchange, the Co mini Mi on bebevei lluil Uir PSE 
Un tiM undertake. in oourdiowtkun will; \lit other 
Aif.rrmrttl pari Icipu nix to preparr formal rule 
ch ngr* jm MKm a* practicable. The PKF. he* 
fchiiceled that il intend* lo do to. See euprok dole U. 

0 Sm SecuriUe* Exchange Ad Reteoae No. 2m51 
'Vnl U. 1964. 49 FR I52U1 See the OTC OpOnn* 
*upru note 5 SO FR 2031U trxf * 


accompanying note* 176-231. for * ditcuiiiion of the 
iftauc* relating lo multiple trading and dim mating 
barrier* lo *ui.h trading. 

•• Cf. 5 U.S.C &&3(d| (1082). 

11 The PSK ha* indicated that this plan con be 

implemented by |une 3 198$. Trading cannot 
commence, of ceunr. until this plan t* operational 


4 * The Connniasion note* that it ha* encouraged 
all ftelf-regtikalary organization* {“5800 
contemplating multiple trading option* on NMB 
•took with another SKO to adopt undone expiration 
cycle*, at feaat initially, for *uii option* and to 
e*trtbli*h some coordinating mrrhanram* for the 
opening of trading each day. See. letter from 
Rirhurd 7 Cha»e. Aiaociate Director. Duiaion of 
Market Refutation. to Steven M Wolf. Attorney. 
PSE dated May 20. 1985 
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30, 10M -j 42966 ; lM*E*pr*M Am, Inc, C/O Joseph R Matey, 116 W«* Grand Avar**. El Sopundo CaMomm 90246 Ravtead Application of L«««£iprm Am. Inc pufteten *> 

Melon 40t(d)P) of the Act and SsApari OoMNi Ragutebont '•quoste paoranate authority to engage tn inter suit and overseas charter $* tranapo>Ub^ 
of passanger*. %e*gM, property and mad 

Betteeen any pont m any Stele tn the tinted Steles or fhe Ostnct ot Co or any territory or posaetadn Of the Unded Slates and any odter por' r 
any Slate ot tee Unted Steles or tee Ostecl oi Columbia, or any posfrfl**o» ot tea Unaed States 
I Ansean may be teed by June 27. 1965 


Phyllis T. Kay lor, 

Chief, Documentary Services Division, 

[FR Doc, 85-13777 Filed 6-6-85; 8:45 am| 

BILLING COOC 4910-42-lfl 


National Highway Traffic Safety 
Administration 

(Docket No. IP85-3; Notice 2) 

BF Goodrich Co.; Grant of Petition for 
Determination of Inconsequential 
Noncompltance 

This notice grants the petition by B.F. 
Goodrich Co., of Akron. Ohio, to he 
exempted from the notification and 
remedy requirements of the National 
Highway Traffic and Motor Vehicle 
Safety Act (15 U.S.C. 1381 et seq.) for a 
noncompliance with 49 CFR 571.109, 
Motor Vehicle Safety Standard No, 109, 
Afaw Pneumatic Tires — Passenger Cars . 
The basis of the petition was that the 
noncompliance is inconsequential as it 
relates to motor vehicle safety. 

Notice of receipt of the petition was 
published on February' 8.1985, and an 
opportunity afforded for comment (50 FR 
5465). 

Paragraph S4.3(e) of FMVSS No. 109 
requires that the actual number of plies 
in a tire be indicated on both sidewalls 
with the actual number of plies in the 
sidewall and the actual number of plies 
in the tread area. Goodrich has 
manufactured 7071 P195/BOR13 
Parkway radial ply lircs branded 
"Tread—2 plies polyester, 2 plies steel; 
Sidewall—2 plies polyester." The 
correct labeling should be "Tread—1 ply 
polyester. 2 plies 9teel: Sidewall—1 ply 
polyester." 

Goodrich argued that the 
noncompliance is inconsequential 
because the failure to label properly has 
no impact on safety, and the tires 
otherwise comply with FMVSS No. 109. 
Further Goodrich stated that the 
incorrect labeling is in letters 0.125-inch 
high near the bead of the tire, and it 
would not be practicable to correct the 
labeling. 

No comments were received on the 
petition. 

Goodrich has indicated that the tires 
meet all performance requirements of 
Standard No. 109, and NHTSA concurs 


with petitioner's argument that the 
noncompliance with labelling 
requirements does not compromise 
safety. In the early days of tire design 
engineering, the actual number of cotton 
casing plies was a fairly accurate way of 
identifying a specific tire size with its 
assigned load capacity. However, with 
the introduction of synthetic cord 
materials, such us rayon, nylon, and 
polyester, which were stronger and 
possessed other improved performance 
characteristics over cotton, the actual 
number of casing plies became less 
important and accurate as a way of 
identifying a tire with its maximum load 
carrying capacity. Rebranding the tire 
with the missing information could 
possibly damage the bead area of the 
tire, and NHTSA concurs that this type 
of remedy would be impracticable. 

Accordingly, petitioner has met its 
burden of persuasion that the 
noncompliance herein described is 
inconsequential as it relates to motor 
vehicle safety and its petition is hereby 
granted 

(Sec. 102. Pub. L 93-192, 86 Stat. 1470 (15 
U.S.C. 1417); delegations of authority at 49 
CFR 1.50 and 49 CFR 501.8) 

Issued on; June 4,1985. 

Barry Felrice, 

Associate Administrator for Rulemaking, 

|FR Doc. 85-13776 Filed 8-8-85; 8:45 am) 

BILLING COOC 4StO-S*-M 


UNITED STATES INFORMATION 
AGENCY 

Advisory Committee Meeting 

The first meeting of the USIA 
Television Telecommunications 
Advisory Committee will be held on 
June 18,1985. from 9:30 a.m. to 12:00 
noon. 

Location of the meeting is Room 800 at 
301 Fourth Street SW., Washington, D.C. 
Arrangements should be made in 
advance for attendance at the meeting, 
as access to the building is controlled. 


For further information conlact Ms 
Kate Intcrdonato on (202) 485-8889. 

Dated: June 4.1985. 

Charles N. Canestro, 

Federal Register Liaison. 

|FR Doc. 85-13699 Filed 8-8-85: 8:45 am| 

BILLING COOC 6230-01-M 


Meeting of Book and Library Advisory 
Committee 

A meeting of the Book and Library 
Advisory Committee will be held on 
June 18.1985, from 2:00 p.m. to 5:00 p.m 
Location of the meeting is Room 855 at 
301 Fourth Street SW.. Washington, D.C. 
Arrangements should be made in 
advance for attendance at the meeting 
as access to the building is controlled. 

For further information contact Ms. 
Louise Wheeler on (202) 485-8889. 

Dated: June 4. 1985. 

Chari** N. Canestro. 

Federal Register Liaison . 

|FR Doc. 85-13747 Filed 8-8-85: 845 am] 

BILLING COOC • 230-01-41 


VETERANS ADMINISTRATION 

Agency Forms Under OMB Review 

agency: Veterans Administration. 
action: Notice. 

summary: The Veterans Administration 
has submitted to OMB for review the 
following proposals for the collection of 
information under the provisions of the 
Paperwork Reduction Act (44 U.S.C. 
Chapter 35). This document contains 
extensions, and a revision, and lists the 
following information: (1) The 
Department or Staff Office issuing the 
form: (2) The title of the form; (3) The 
agency form number, if applicable; (4) 
How often the form must be Filled out: 
(5) Who will be required or asked to 
report: (6) An estimate of the number of 
responses; (7) An estimate of the total 
number of hours needed to fill out the 
form; and (8) An indication of whether 
section 3504(h) of Pub. L 96-511 applies 
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addresses: Copies of the forms and 
supporting documents may be obtained 
from Patricia Viers. Agency Clearance 
Officer (732). Veterans Administration. 
810 Vermont Avenue. NW. Washington. 
DC 20420, (202) 389-2146. Comments and 
questions about the items on the list 
should be directed to the VA's OMB 
Desk Officer, Dick Eisinger. Office of 
Management and Budget. 726 ]ackson 
Place. NW. Washington. DC 20503, (202) 
395-7316. 

dates: Comments on the information 
collections should be directed to the 
OMB Desk Officer within 60 days of this 

notice. 

Dated: May 30. 1985. 

By direction of the Administrator. 

Everett Alvarez. Jr.. 

Or puty A dministmtor. 

Fa tensions 

1 Department of Veterans Benefits 

2 Report of Automatic Manufactured 
Home and/or Lot Loan 

3 VA Form 28-8149 

4 On occasion 

5 Businesses or other for profit: small 
businesses or organization 

6 10.000 responses 

7 5,000 hours 

8 Not applicable 

• iii* 

1 Department of Veterans Benefits 

2. Status of Loan or Termination 

1 3 VA Form 28-8801 
4 On occasion 

5. Businesses or other for profit 

6. 200,000 responses 
7 16.667 hours 
8 Not applicable 

• *ii* 

Revision 

1 Department of Veterans Benefits 
2 Verification of VA Benefit-Related 
indebtedness 
3 VA Form 26-8937 
4 On occasion 
5 Individuals or households 
6 80.000 responses 

7. 8.667 hours 


8. Not applicable 
• * • • • 

1. Department of Veterans Benefits 

2. Notice of Action Taken on Payroll 
Deduction for Government Life 
Insurance 

3. VA Form 29-800 

4. On occasion 

5. Individuals or households 

6. 5,040 responses 

7. 420 hours 

8. Not applicable 

|FK Doc. 85-13721 Filed 6-6-85: 8:45 am] 

0ILUNG COOC M2O-01-H 


Schedule of Productivity Improvement 
(A-76) Reviews for Fiscal Year 1965 

agency: Veterans Administration. 
action: Notice. 

summary: In accordance with OMB 
Circular No. A-76 and the September 27. 
1984, memorandum to the President’s 
Council on Management Improvement, 
the Veterans Administration will be 
conducting productivity reviews and A- 
76 cost comparisons at various field 
stations and central office to determine 
the most efficient organization (MEO) 
and the feasibility of contracting out 
specific commercial activities to private 
contractors. 

Two schedules of commercial 
activities are shown: (1) A schedule of 
productivity (MEO) reviews which will 
not be cost compared with private 
industry; and (2) a schedule of A-76 
reviews which will undergo cost 
comparison with private industry. 
Activities are listed first by Department 
or Staff Office, second by commercial 
activity and third by field facility. 
Specific invitations for bids or requests 
for proposals will be announced in the 
Commerce Business Daily (CBD) to 
ascertain bidder interest in contracting 
with the Government to perform the 
commercial activities scheduled for an 
A-76 cost comparison. No later than the 
deadline provided in the CBD 
advertisement two or more responsible 


business firms must indicate their 
interest in order for the review' to 
proceed to a full cost comparison. If two 
or more potential bidders express 
interest, competitive bids will be 
solicited. These bids will be based upon 
VA’s specifications called a 
performance work statement (PWS). 
Also, government contracting 
procedures will be followed. 
Concurrently, using the same PWS, the 
VA will prepare an in-house cost 
estimate. Formal bids received from 
interested firms will be cost compared 
with the VA bid in accordance with 
OMB’s Cost Comparison Handbook, 
supplement to OMB Circular A-76 and 
38 U.S.C. 5010. 

VA employees adversely affected or 
separated as a result of the conversion 
to contract must be offered the right of 
first refusal for employment openings 
under the contract for which they are 
qualified. 

Should it become necessary to 
substantially change this schedule, 
appropriate notice will be posted herein. 
FOR FURTHER INFORMATION CONTACT: 
Questions relating to the schedule of 
reviews for the Department of Medicine 
and Surgery may be directed to Mr. |ohn 
M. Bradley at (202) 389-2706: 

Department of Memorial Affairs to 
Charles W. Eyman at (202) 389-5235: 
Office of Administration to Gary J. 
Rivelle at (202) 389-2673; and. Office of 
Data Management and 
Telecommunications to Lorry VV. Flagg 
at (202) 389-2105. 

Requests for single copies of the 
schedule should be made in writing to: 
Director, Office of Procurement and 
Supply (91). Veterans Administration. 
810 Vermont Avenue, NW.. Washington. 
DC 20420. 

Questions relating to local matters 
about ’’contracting out" should be 
referred to the Director of the VA 
facility concerned. 

Dated: May 31. 1985. 

By direction of the Administrator. 

Everett Alvarez. |r.. 

Deputy Administrator 


Schedule of Productivity Reviews (Not To Be Cost Compared With Private Inoustry). Fiscal Year 1985. Department of Memorial 

Affairs. National Cemeteries 


(Camatory Opart***} 


Fwfcsttcttv 

Sum* atari data 

Compiotort da* 

impiamantaton data 

Fvanca* Ft 

Auq 5 1M6 

Aug SO. 196$ 

Fat) 29. 1966 

C**rton,NV , .. . .. . . ... . 

Ally 1. 1965 _ 

Sapt 1. 1965 

Mar 31. 1966 

kipapar. VA. ..... .. - . .. ... ... 

Apr 1. I9S5 __._J 

Jim t 10K - T 

Dac 31. 1966 

Fort Bkin.. . .. TT-] 

Apr 1. IMS_ 

Juna 1. 1965 

Dac 31. 196$ 

For lopan. CO 

Sapt l. 1965 _-_ 

Doc |, 1965 

Miry 30 1966 

Apr 00. 1966 

Dac 31. 196$ 

Jan 31 1966 

Ma« 31 1966 

Fort Roaacrana CA . .. „ . 

July 1. 196$ 

OCL 1. 19AA __ 

VA. . ... .. , ... __..... ..... ■ 

Apt 1. 1969 ... .j 

Jisw 1, 196$ .... 

*“*r%on 6*»**•, MO 

Juna 1, 1969 

JU>y 1 196$ 

K*o*A/Ou»ncy LA ... - .' . ( . 

July » 

Sapt 1. 196$ 

long Warn . .L_ 

Juty 1 196$ 

Sapl 1. >96$ 

M * 31 1966 

Ua orv IN 

JiJy 1 196$ 

| SapL 1. 196$ 

Mar 31 1906 

U*ta.AL.. . ..• - - - - 

Apr 1 196$ - 

Sapt 1. 196$ _ 

Oct 1. 196$ 
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Schedule or Producttoty Reviews (Not To Be Cost Compared With Private Industry), Fiscal Year 1965. Department op Memorial 

Affairs. National Cemeteries—C ontinued 

(Cemetery Operate**] 


Ftekj lactey 

Study Hart data 

Conprtnr <tela 

lirptene itilon date 

Mound City 11 __ 

Jteie l. IMS .. 

Nov 29 1969 

JMn 1 1905 

Riverpda. CA 

Arte 1 1965 

Aug 1 1905 

Cebi 28. 1990 

Wmcfieetea VA _ _ 

Apr 1 IMS 

Ju* 1 «9cS 

rw 31 IQM 






Schedule of A-76 Cost Comparisons—Fiscal Year 1985 

(De p artment of MeJcm and Surgary-VA Medcal Centers 1 



San Otego.CA 
Weal Lo* AflQete* CA 
Pa*o AHo, CA 
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Schedule of A 76 Cost Comparisons— Fiscal year 1985— Continued 


IDtponmom of MoOcme md Surg*y-VA MoDcH CooMrt) 
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Schedule or A 76 Cost Comparisons- Fiscal Yeas 1985—Continued 


Mr 

$k*fy atari data 

-* -1 

MEOoomptote 

PWS conpfote 

SofccAa&on *sued 

Bid c*o*ng dale 

MgM*m4abonof 

contract ME 0 

Of*C# of Date Management and U+COnvnimnc*Don$ Oita Proc«***Q Onlar 

AOP Operator* and Programme^ Mad 
•00 Fdo GparaftOM. FaoMvt/ 
Ground* Mantenance Wanmoueo 
S«ro«, Motor Vefarie* Hum Oat* 

P ' ot# “' 9C ~'-. 

Jury 1905 

June 1936 

jura 1966 

rw-w^t 1066 

Jammy 1967_ 




• 





Otftca of AdmmiMratiQn. VA Can** C*c» 




W«*houm Sarvice* Fr*mft/Put*caaa* * 1965 

Marc* 1M6 

Maern 1986 

Aon i960 

Jide 1966 1 

i Decetrnar 1966 

Dapol 



[ 

1 



On«ca of Paionrwl and Labor Rein bon* 


■ 


Training VA Cirttf Offra 

Apnl W 

l_1 

October 1906 I j 

1 , ■ J 

! Jaruary 1966 

1 

| Marc* 1966 ___ 

J«* 1966- 

OrtOD* 1966 


|FR Doc. 86-13722 Filed 8-8-85. 8:45 nm| 

wllwo coot tUO-ftt-M 
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Sunshine Act Meetings 


Federal Keginter 

Vol. SO. No. 110 
Friday, June 7. 1965 


Ths socl*on of the FEDERAL REGISTER 
cootjns notices of meetings published 
prior tho 'Government in the Sunshine 
Act (Pub L 94-409) 5 U.S.C 552b(eH3)' 


CONTENTS 

fPetm 

Equal Employment Opportunity Com 

fission...___.............. 1 -3 

Federal Deposit Insurance Corpora- 

Federal Maritime Commission_ 8 

Leoai Services Corporation_ 9 

National Credit Union Administration 10 

Secur ties and Exchange Commission 11 


I 

EQUAL EMPLOYMENT OPPORTUNITY 
COf/MISSION 

Tf OERAL REGISTER*’ CITATION OF 
PREVIOUS ANNOUNCEMENT: 50 98 21011. 
PREVIOUSLY ANNOUNCED TIME AND OATE 

or meeting: 9:30 ajn. (eastern timet. 
Tuesday. June 4.1965. 
change IN THE meeting: i*he following 
matter was withdrawn and will not t>e 

rescheduled. 

Draft of "EEOC Staff Guide for the 
Ev,i ation of PLns and Report* Developed 
*•) Ficnl Agencies'" 

CONTACT PERSON FOR MORE 
formation: Cynthia C. Matthews. 

11 rive Officer Executive Secretariat 

it (202) 634-674A 
Du ted. June 5.1985. 

CynUiia C. Matthews. 

£ u ' 1 '‘OVp Officer, Executi ve Sven'tur tut. 

Th > Notice Issued June 5. 1985. 

7H Doc. 85 13829 Filed 6-8-85; 2:49 pm) 
*UJMQ coot C 750 - 0 * M 


2 

tOUAL EMPLOYMENT OPPORTUNITY 
COMMISSION 

TeOERAL REGISTER CITATION OF 
PREVIOUS ANNOUNCEMENT: 50 98 21011 
^VIOUSLY ANNOUNCED TIME AND DATE 

of meeting: 9:30 a.m. (eastern time). 
Tuesday, June 4.1965. 

CHANGE IN THE MEETING: The following 
fitter was postponed and will be 
JKscheduled at a later date. 

•Vi t'ndnicnts to the Commission's Section 
*X\ <»f the ADEA 29 U.S.C Section 823(g). 

CONTACT PERSON FOR MORE 
^formation: Cynthia C. Matthews. 

f live Officer. Executive Srrctei.mat. 

«(202) 634-0748. 


Dated: June 5. 1985 
Cynthia C Matthews. 

Executive Officer . Executive Secretariat. 

This Notice Issued June 5. 1985. 

|FR Doc. 65-13880 Filed 6-5-65; 2:46 pm| 

BALI MO COOC « fSO-OS-M 


3 

EQUAL EMPLOYMENT OPPORTUNITY 
COMMISSION 

OATE AND TIME: Monday. June 17.1965 
2:00 p.m. (eastern time). 
place: Clarence M. Mitchell. Jr.. 
Conference Room No. 200-C on the 2nd 
Floor of the Columbia Plaza Office 
Building. 2401 “E” Street, NW„ 
Washington, D.C. 20507. 
status: Closed to the public. 

MATTER TO BE CONSIDERED: 

Ctosed 

1. Litigation Authorization; GC 
.Recommendations 

Note.—Any matter not discussed or 
concluded may be carried over to a later 
meeting, fin addition to publishing 
notices on EEOC Commission Meetings 
in the Federal Register, the Commission 
also provides a recorded announcement 
a full week in advance on future 
Commission sessions. Please telephone 
(202) 634-6748 at all times for Information 
on these meetings). 

CONTACT PERSON FOR MORE 

information: Cynthia C. Matthews. 
Executive Officer. Executive Secretariat 
at (202) 634-6746. 

Dated: June 5.1985. 

Cynthia C. Matthews. 

Executive Officer. 

This Notice Issued June 5.1965 
IFR Doc 85-13881 Filed 8-5-85; 248 pmj 
6ILUM0 COOC S7SO-OS-M 
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FEOERAL OEPOSTT INSURANCE 

corporation 

Agency Meeting 

Pursuant to the provisions of the 
"Government in the Sunshine AcT (5 
U.S.C 552b). notice is hereby given that 
at 3:36 p.m. on Sunday, June 2,1965. the 
Board of Directors of the Federal 
Deposit Insurance Corporation met in 
dosed session, by telephone conference 
call, to: 

(A)(1) receive bids for the purchase of 
certain assets of and the assumption of the 

liability to pay deposits made in Security 


Slnti* Bank. Edgar. Nebraska, which was 
closed by the Director of Banking nnd 
Finance fot the State of Nebraska on Friday. 
May 31.1985; (2) accept the bid for the 
transaction submitted by The Guide Rock 
State Bank. Guide Rock. Nebraska, un 
insured State ntmrormber bade (3) approve 
the application of The Guide Rock Stale 
Bank. Guide Rock. Nebraska, for consent to 
purchase certain assets of and assume the 
liability to pay deposits made in Security 
State Bank. Edgar. Nebraska, and fur convent 
to establish the sole office of Security State 
Bank as a brunch of The Guide Rock State 
Bank; and (4) provide such financial 
assistance, pursuant to section 13(c)(2) of the 
Federal Deposit Insurance Act (12 U.S.C. 
1623(c)(2)). as was necessary to facilitate thr 
purchase and assumption transaction; 

(B) (1) adopt a resolution making funds 
available for the payment of insured deposits 
in Scroggin and Company Bank. Oak. 
Nebraska, which was closed by the Director 
of Banking and Finance for the State of 
Nebraska on Friday. May 31.1965c and (2) 
make funds available for an advance 
payment to uninsured depositors of Scroggin 
and Company Bank equal to 50 percent of 
their uninsured cluims; and 

(C) (1) adopt a resolution muking funds 
available for the payment of insured deposits 
in The Fairfield State Bank. Fairfield. 
Nebraska, which was closed by the Director 
nf Banking and Finance for the State of 
Nebraska on Friday. May 31.1985; nnd (2) 
make funds available for an advance 
payment to uninsured depositor* of The 
Fairfield State Bank equal to 50 percent nf 
their uninsured claims. 

In catling the meeting, the Board 
determined, on motion of Chairman 
William M. Isaac, seconded by Director 
Irvine H. Sprague (Appointive), 
concurred in by Director H. Joe Selby 
(Acting Comptroller of the Currency), 
that Corporation business required its 
consideration ofthe matters on less than 
seven days* notice to the public: that no 
earlier notice of the meeting was 
practicable; that the public interest did 
not require consideration of the matters 
in a meeting open to public observation, 
and that the matters could be 
considered in a closed meeting pursuant 
to subsections (cl(8). (c)(9)(A)(ii). and 
(c)(9)(B) of the "Government in the 
Sunshine Act** (5 U.S.C. 552b (c)(8). 
(c)(9)(A)(ii). and (cK9)(B». 

Dated: June 3,1985 

Federal Deposit Insurance Corporation. 

Hoyle L. Robinson, 

Executive Secretary- 

|FR Due. 85-13829 Filed 0-5-85: 11:26 um| 

billing COOS « 7u-oi-M 
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FEDERAL DEPOSIT INSURANCE 
CORPORATION 

Changes In Subject Matter of Agency 
Meeting 

Pursuant to the provisions of 
subsection (e)(2) of the “Government in 
the Sunshine Act“ (5 U.S.C. 552b(c)(2)), 
notice is hereby given that at its open 
meeting held at 10:00 a.m. on Monday. 
June 3.1985, the Corporation’s Board of 
Directors determined, on motion of 
Chairman William M. Isaac, seconded 
by Director Irvine H. Sprague 
(Appointive), concurred in by Director 
H. Joe Selby (Acting Comptroller of the 
Currency), that Corporation business 
required the addition to the agenda for 
consideration at the meeting, on less 
than seven days' notice to the public, of 
the following matters: 

Application of Cardinal State Bank, an 
operating noninsured institution located at 
2903 West 22 and Route 3. Maineville. Ohio, 
for Federal deposit Insurance. 

Application of The Central Trust Company. 
National Association. Cincinnati. Ohio, for 
consent to acquire the assets of and assume 
the liability to pay deposits made in Molitor 
Ixwin and Building Company, Cincinnati. 

Ohio, a non-federally insured institution. 

Bv the same majority vote, the Board 
further determined, that no earlier notice 
of these changes in the subject mutter of 
the meeting was practicable. 

Dated: June 3.1985. 

Federal Deposit Insurance Corporation. 

Hoyle L Robinson. 

Execuliw Secretary. 

(FR Doc. 65-13830 Filed 6-5-85:11:28 am| 

BILLING COOC S714-01-M 


6 

FEDERAL DEPOSIT INSURANCE 
CORPORATION 

Change in Subject Matter of Agency 
Meeting 

Pursuant to the provisions of 
subsection (e)(2) of the “Government in 
the Sunshine Act“ (5 U.S.C. 552b (e)(2)). 
notice i9 hereby given that at its closed 
meeting held ut 10:30 a.m. on Monday, 
June 3.1985, the Corporation s Board of 
Directors determined, on motion of 
Chairman William M. Isaac, seconded 
by Director Irvine H. Sprague 
(Appointive), concurred in by Director 
H. joe Selby (Acting Comptroller of the 
Currency), that Corporation business 
required the addition to the agenda for 
consideration at the meeting, on less 
than seven days' notice to the public, of 
the following matter: 

Application of The First Bank of Marietta. 
Marietta. Ohio, an insured State nonmember 
bank, for consent to acquire certain assets of 


and assume the liability to pay deposits made 
in Citizens Building. Loan and Savings 
Association. Mount Vernon. Ohio, a non* 
federally insured institution, and to establish 
the sole office of Citizens Building. Loan and 
Savings Association as a branch of The First 
Bank of Marietta. 

The Board further determined, by the 
same majority vote, that no earlier 
notice of this change in the subject 
matter of the meeting was practicable; 
that the public interest did not require 
consideration of the matter in a meeting 
open to public observation: and that the 
matter could be considered in a closed 
meeting by authority of subsections 
(c)(6). (c)(8). and (c)(9)(A)(ii) of the 
“Government in the Sunshine Act" (5 
U.S.C. 552b(c)(6). (c)(8). and (c)(9)(A)(ii)). 
Dated: June 3.1985. 

Federal Deposit Insurance Corporation. 

Hoyle L Robinson. 

Executive Secretary. 

[FR Doc. 85-13831 Filed 6-5-85; 11:28 am) 
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FEDERAL DEPOSIT INSURANCE 
CORPORATION 

Agency Meeting 

Pursuant to the provisions of the 
“Government in the Sunshine Act" (5 
U.S.C. 552b), notice is hereby given that 
at 12:35 p.m. on Friday. May 31.1985, the 
Board of Directors of the Federal 
Deposit Insurance Corporation met in 
closed session, by telephone conference 
call, to: (1) Receive bids for the purchase 
of certain assets of and the assumption 
of the liability to pay deposits made in 
Bank of Taylor. Taylor. Nebraska, which 
was closed by the Director of Banking 
and Finance for the State of Nebraska 
on Friday. May 31.1985: (2) accept the 
bid for the transaction submitted by 
Union Bank and Trust Company, 

Lincoln. Nebraska, an insured State 
nonmember bank; (3) approve the 
application of Union Bank and Trust 
Company. Uncoin, Nebraska, for 
consent to purchase certain assets of 
and assume the liability to pay deposits 
made in Bank of Taylor. Taylor. 
Nebraska, and for consent to establish 
the sole office of Bank of Taylor as a 
branch of Union Bank and Trust 
Company: and (4) provide such financial 
assistance, pursuant to section 13(c)(2) 
of the Federal Deposit Insurance Act (12 
U.S.C. 1823(c)(2)), as was necessary to 
facilitate the purchase and assumption 
transaction. 

The meeting'was recessed at 12:37 
p.m.. and at 5:28 p.m. that same day the 
meeting was reconvened, by telephone 
conference call, at which time the Board 
of Directors: 


(A) considered a recommendation 
concerning the Corporation's assistance 
agreement with an insured bank pursuani to 
section 13 of the Federal Deposit Insurunci* 
Act; 

(B) adopted a resolution providing ftn*inr.uil 
assistance, pursuant to section 13(c) of th»* 
Federal Deposit Insurance Act (12 U.S.C. 
1823(c)). to facilitate the acquisition of Bark 
of Oregon. Woodbum, Oregon, by Alaska 
Pacific Bancorporation, Anchorage. Alaska 

(C) (1) received bids for the purchase of 
certain assets of and the assumption of thi? 
liability to pay deposits made in Bank of 
Lockcsburg. Lockesburg. Arkansas, which 
was closed by the Bank Commissioner for the 
State of Arkansas on Friday, May 31.198V (2) 
accepted the bid for the transaction 
submitted by Bank of Lockesburg. 
Lockesburg, Arkunsas, a de novo bank; (3| 
approved the applications of Bank of 
Lockesburg. Lockesburg, Arkansas (the dr 
novo bankh for Federal deposit insurance 
and for consent to purchase certain assets of 
and assume the liability to pay deposits made 
in Bank of Lockesburg. Lockesburg, Arkansas 
(the failed bank); and (4) provide such 
finanriat Assistance, pursuant to section 
13(c)(2)) of the Federal Deposit Insurance Au 
(12 U.S.C. 1823(c)(2)), as was necessary to 
facilitate the purchase and assumption 
transaction: and 

(D) adopted (1) a resolution (a) making 
funds available for the payment of insured 
deposits made in First Trust Bank of 
(.akefield. Lakefield. Minnesota, which was 
closed by the Commissioner of Comroerrr for 
the State of Minnesota on Friday. May 31. 
1965; (b) accepting the bid of Fulda State 
Bank. Fulda. Minnesota, an insured Stat. 
nonmember bank, for the transfer of the 
insured and fully secured or preferred 
deposits of the closed bank; and (c) 
designating Fulda State Bank as the agent fur 
the Corporation for the payment of the 
insured and fully secured or preferred 
deposits of the closed bank; and (2) an Ordtf 
approving the application of Fulda Stale 
Bank. Fulda. Minnesota, for consent to 
purchase certain assets of and to assurm the 
liability to pay certain deposits made in First 
Trust Bank of Lakefield. Lakefield. 
Minnesota, and for consent to establish the 
sole office of First Trust Bank of Lakefield as 
a branch of Fulda State Bank. 

In calling the meeting, the Board 
determined, on motion of Chairman 
William M. Isaac, seconded by Director 
Irvine H. Sprague (Appointive), 
concurred in by Mr. John F. Downe\, 
acting in the place and stead of Director 
II. Joe Selby (Acting Comptroller of the 
Currency), that Corporation business 
required its consideration of the matters 
on less than seven days' notice to the 
public; that no earlier notice of the 
meeting was practicable: that the public 
interest did not require consideration of 
the matters in a meeting open to public 
observation; and that the matters could 
be considered in a closed meeting 
pursuant to subsections (c)(4). (c)(8). 
(c)(8). (c)(9)(A)(ii), and (c)(9)(B) of the 
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(rovemment in the Sunshine Act” (5 
U S.C, 552b(c)(4). (c)(0), (c)(8). 
(c](9)(A)(ii), and (c)(9)(B)). 

Dated |une 4.1985. 

Frileral Deposit Insurance Corporation 
Hoyle L. Robinson, 

Ktrcutive Secretary. 

(FK Doc. 85-13832 Filed 5-5-85; 11:28 am) 
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FEDERAL MARITIME COMMISSION 
time ANO OATE: 9U0 a.m.—June 1Z 1985. 
place: Hearing Room One—1100 L 
Street, NW„ Washington. D.C. 20573. 
status: Closed. 

MATTERS TO BE CONSIDERED: 

Furtions closed to the public: 

\ Agreement No. 224-010754: New Orleans 
luminal Agreement. 

2 Docket No. 84-33: Section 19 Inquiry— 
Urled Slates/Argentina and United States/ 
Br.izil Trades—Consideration of the Record. 

3 Docket No. 85-3: Matson Navigation 
Ompany. Inc. Proposed Overall Rate 
Increase of 2.5 Percent Between United States 
Pacific Coast Ports and Hawaii Ports— 
Consideration of exceptions and ihe reply to 
tv options and the reply to exceptions 
relative to the Administrative Law fudge's 
tmtial decision. 

CONTACT PERSON FOR MORE 

information: Bruce A. Dombrowski. 
Acting Secretary. (202) 523-5725. 

Bn.ce A. Dombrowski, 

Ai ting Secretary. 

|FR Doc. 85-13888 Filed 6-5-85; 2;37 pm) 
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GAL SERVICES CORPORATION 

Operations and Regulations Committee 
Meeting 

time and date: Meeting will commence 
it 9:00 a.m., Thursday, June 27.1985 and 
continue until all official business is 
completed. 

place: The Westin Hotel, Renaissance 
Center, Kent Room. Detroit. Michigan 

48243. 

status OF meeting: Open. 

HATTERS TO BE CONSIDERED: 

1 Approval of Agenda 
l Approval of Minutes 
-May 23,1985 

* Private Attorney Involvement—45 CFR 
1614 

-Report from the Office of Field Sen ices 
-Report from the Audit Division 
-Report from ihe Office of the General 
Counsel 

—Outside witnesses 
—Public comment 

4 Rcommendations to full Board on 45 CFR 
Part 1814 (Private Attorney Involvement) 


5 Other Regulations Adopted after April 27. 
1984. 

CONTACT PERSON FOR MORE 

information: Tom Bovard. Office of 
General Counsel. (202) 272-4010. 

Date issued: June 5,1985. 

Dennis Daugherty. 

Acting Secretary. 

(FR Doc. 85-13911 Filed 8-5-85; 3:58 pm] 
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NATIONAL CREDIT UNION 
ADMINISTRATION 

time and DATE: Wednesday, June 12. 
1985. 3:00 p.m. 

place: Parkview Hilton. One Hilton 
Plaza, Hartford. CT 06103, (203) 249- 
5611. 

STATUS: Open. 

MATTERS TO BE CONSIDERED: 

1. Approval of Minutes of Previous Open 
Meeting. 

2. Review of Central Liquidity Facility 
Lending Rule. 

3. Insurance Fund Report. 

4. Report to the Board on the Activities of 
the Justice Department s Bank Working 
Group and Preliminary Board Approval of 
Request for Comments: "Safe Harbor" Bank 
Bribery Rules. 

5. Deletion of Part 723. NCUA Rules and 
Regulations: Operational Systems. 

B. Delegation of Authority Concerning GIF 
Loans to State Credit Union Share Guaranty 
Corporations. 

7. Update on Proposed Credit Union 
Service Organization Regulation: Section 
701 27 of NCUA Rules and Regulations 

TIME AND DATE: Wednesday, June 12. 
1985.10:00 a.m. 

place: Parkview Hilton. One Hilton 
Plaza. Hartford, CT 06103, (203) 249- 
5611. 

STATUS: Closed. 

MATTERS TO 8E CONSIDERED: 

1. Approval of Minutes of Previous Closed 
Meeting. 

2. Notice of Intent to Terminate Insured 
Status for State Chartered Credit Union. 
Closed pursuant to exemptions (8) and 
(9)(A)(ii). 

3. Special Assistance to Prevent 
Liquidation under Section 208 of the Federal 
Credit Union Act. Closed pursuant to 
exemptions (8) and (9)[A)(ii). 

4. Personnel Actions. Closed pursuant to 
exemptions (2) and (6). 

FOR MORE INFORMATION CONTACT: 

Rosemary Brady. Secretary of the Board. 
Telephone: (202) 357-1100. 

Rosemary Brady. 

Secretary of the Board, 

|FR Doc. 85-13882 Filed 5-5-85; 2:46 pm| 
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SECURITIES ANO EXCHANGE COMMISSION 

Notice is hereby given, pursuant to the 
provisions of the Government in the 
Sunshine Act, Pub. L 94-409, that the 
Securities and Exchange Commission 
will hold the following meetings during 
the week of June 10.1985. 

A closed meeting will be held on 
Tuesday. June 11.1985, at 2:30 p.m. and 
on Thursday, June 13,1985, following the 
2:30 p.m. open meeting. An open meeting 
will be held on Thursday. June 13.1985. 
at 10:00 a.m. and at 2:30 p.m.. in Room 
1C20. 

The Commissioners. Counsel to the 
Commissioners, the Secretary of the 
Commission, and recording secretaries 
will attend the closed meetings. Certain 
staff members who are responsible for 
the calendared matters may be present. 

The General Counsel of the 
Commission, or his designee, has 
certified that, in his* *opinion, the items to 
be considered at the closed meetings 
may be considered pursuant to one or 
more of the exemptions set forth in 5 
U.S.C. 552b(c) (4), (8), (9)(A) and (10) and 
17 CFR 200.402(a) (4). (8). (9)(i) and (10). 

Commissioner Peters, as duty officer, 
voted to consider the items listed for the 
closed meetings in closed session. 

The subject matter of the closed 
meeting scheduled for Tuesday. June 11, 
1985, at 2:30 p.m.. will be: 

Formal orders of investigation. 

Institution of administrative proceedings of 
an enforcement nature. 

Settlement of administrative proceedings of 
tin enforcement nature. 

Institution of injunctive actions. 

Litigation matter. 

Settlement of injunctive action. 

The subject matter of the closed 
meeting scheduled for Thursday. June 
13.1985, following the 2;30 p.m. open 
meeting, will be: Post oral argument 
discussion. 

The subject matter of the open 
meeting scheduled for Thursday. June 
13.1985, at 10:00 a.m., will be: 

L Consideration of whether to adopt new 
Forms N-3 and N-4 to provide insurance 
company separate accounts that offer 
variable annuity contracts with integrated 
registration forms that include a simplified 
prospectus: to adopt related rule 
amendments; to retain Rule 22d-2 under the 
Investment Company Act. which permits 
variable annuity separate accounts to 
establish variations in their sales loads; and 
to publish staff guidelines to assist registrants 
in complying with the requirements of the 
forms. For further information pleaae contract 
Jeffrey S. Puretz at (202) 272-3010. 

2- Consideration of proposed release 
requesting comment on the concept of 
National Market System Securities. For 
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further information please contact Andrew 
Feldman at (202) 272-2388. 

The subject matter of the open 
meeting scheduled for Thursday. June 
13.1985. at 2.30 p.m.. will be: Oral 
argument on an appeal by Cary L 
Jackson, a certified public accountant, 
from the decision on an administrative 
law judge. For further information, 
please contact Daniel J. Savitsky at (202) 
272-7400. 

At times changes in Commission 
priorities require alterations in the 
scheduling of meeting items. For further 
information and to ascertain what, if 
any. matters have been added, deleted 
or postponed, please contact: Angela 
Hall at (202) 272-3085. 
fohn Wheeler. 

Secretary. 

June 3.1985. 

|FR Doc. 85-13778 Filed 6-4-85: 4 20 pm| 
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DEPARTMENT OF LABOR 

Employment Standards 
Administration, Wage and Hour 
Division 

Minimum Wages for Federal and 
Federally Assisted Construction; 
General Wage Determination 
Decisions 

General wage determination decisions 
of the Secretary of Labor specify, in 
accordance with applicable law and on 
the basis of information available to the 
Department of Labor from its study of 
local wage conditions and from other 
sources, the basic hourly wage rates and 
fringe benefit payments which are 
determined to be prevailing for the 
described classes of laborers and 
mechanics employed on construction 
projects of the character and in the 
localities specified therein. 

The determinations in these decisions 
of such prevailing rates and fringe 
benefits have been made by authority of 
the Secretary of Labor pursuant to the 
provisions of the D^vis-Bacon Act of 
March 3.1931. as amended (46 Stat. 

1494. as amended 40 U.S.C. 27fta) and of 
other Federal statutes referred to in 29 
CFR 5.1 (including the stututes listed at 
38 FR 300 (1970) following Secretary of 
Labor's Order No. 24-70) containing 
provisions for the payment of wages 
which are dependent upon 
determination by the Secretary of Labor 
under the Davis-Bacon Act; and 
pursuant to the provisions of part 1 of 
subtitle A of title 29 of Code of Federal 
Regulations Procedure for 
Predetermination of Wage Rates. 46 FR 
19533 (1983) and of Secretary of Labor s 
Orders 9-83. 48 FR 35736 (1983), and 6- 
B4. 49 FR 32473 (1964). The prevailing 
rates and fringe benefits determined in 
these decisions shall, in accordance 
with the provisions of the foregoing 
statutes, constitute the minimum wages 
payable on Federal and federally 
assisted construction projects to 
laborers and mechanics of the specified 
classes engaged on contract work of the 
character and in the localities described 
therein. 

Good cause is hereby found for not 
utilizing notice and public procedure 
thereon prior to the issuance of these 
determinations as prescribed in 5 U.S.C. 
553 and not providing for delay in the 
effective date as prescribed in that 
section, because the necessity to issue 
construction industry wage 
determination frequently and in large 


volume causes procedures to be 
impractical and contrary to the public 
interest. 

General wage determination decisions 
are effective from their date of 
publication in the Federal Register 
without limitation as to time and are to 
be used in accordance with the 
provisions of 29 CFR Parts 1 and 5. 
Accordingly, the applicable decision 
together with any modifications issued 
subsequent to its publication date shall 
be made a part of every contract for 
performance of the described work 
within the geographic area indicated as 
required by an applicable Federal 
prevailing wage law and 29 CFR. Part 5. 
The wage rates contained therein shall 
be the minimum paid under such 
contract by contractors and 
subcontractors on the work. 

Modifications and Supersedeas 
Decisions to General Wage 
Determination Decisions 

Modifications and supersedeas 
decisions to general wage determination 
decisions are based upon information 
obtained concerning changes in 
prevailing hourly wage rates and fringe 
benefit payments since the decisions 
were issued. 

The determinations of prevailing rates 
and fringe benefits made in the 
modifications and supersedeas * 
decisions have been mode by authority 
of the Secretary of Labor pursuant to the 
provisions of the Davis Bacon Act of 
March 3.1931. as amended (46 Stat. 

1494, as amended. 40 U.S.C. 276a) and of 
other Federal statutes referred to in 29 
CFR 5.1 (including the statutes listed at 
36 FR 306 (1970) following Secretary of 
Labor’s Order No. 24-70) containing 
provisions for the payment of wages 
which arc dependent upon 
determination by the Secretary of Labor 
under the Davis Bacon Act; and 
pursuant to the provisions of Part 1 of 
Subtitle A of Title 29 of Code of Federal 
Regulations Procedure for 
Predetermination of Wage Rates. 48 FR 
19533 (1983) and of Secretary of Labor’s 
Order 6-64. 49 FR 32473 (1984). The 
prevailing rates and fringe benefits 
determined in foregoing general wage 
determination decisions, as hereby 
modified, and/or superseded shall, in 
accordance with the provisions of the 
foregoing statutes, constitute the 
minimum wuges payable on Federal and 
federally assisted construction projects 
to laborers and mechanics of the 
specified classes engaged in contract 


work of the character and in the 
localities described therein. 

Modifications and supersedeas 
decisions are effective from their date of 
publication in the Federal Register 
without limitation as to time and are to 
be used in accordance with the 
provisions of 29 CFR Parts 1 and 5 

Any person, organization, or 
governmental agency having an interest 
in the wages determined as prevailing is 
encouraged to submit wage rate 
information for consideration by the 
Department. Further information anti 
self-explanatory forms for the purposi 
of submitting this data may be obtained 
by writing to the U.S. Department of 
Labor. Employment Standards 
Administration. Wage and Hour 
Division. Office of Program Operations, 
Division of Wage Determinations, 
Washington. D.C. 20210. The cause for 
not utilizing the rulemaking procedures 
prescribed in 5 U.S.C. 553 has been set 
forth in the original General 
Determination Decision. 

Modifications to General Wage 
Determination Decisions 

The numbers of the decisions being 
modified and their dates of publication 
in the Federal Register are listed with 
each State. 
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Supersedeas Decisions to General Wage 
Determination Decisions 

The numbers of the decisions being 
superseded and their dates of 
publication in the Federal Register «ire 
listed w'ith each State. Supersedeas 
decision numbers are in parentheses 
following the number of the decisions 
being superseded. 
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Deputy Assistant Administrator. 
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DEPARTMENT OF THE INTERIOR 

Office of Surface Mining Reclamation 
and Enforcement 

30 CFR Part 773 

Requirements for Surface Coal Mining 
and Reclamation Permit Approval; 
Ownership and Control 

agency: Office of Surface Mining 
Reclamation and Enforcement, Interior. 
action: Notice of Public Hearings and 
Extension of Public Comment Period. 

summary: In response to requests from 
the public, the Office of Surface Mining 
(OSM) will hold public hearings in two 
States and will extend until June 28. 

1985. the public comment period on the 
rule it proposed in the April 5.1985 
Federal Register (50 FR 13724), 

The proposed rule would amend OSM 
regulations pertaining to the permit 
approval process by adding definitions 
for the terms "ownership** and "control", 
and expanding the scope of Endings 
required prior to permit approval 
A clear explanation of the meaning of 
"ownership" and "control", along with a 
corresponding expansion of the Endings 
required prior to permit approval is 
needed to eliminate or greatly reduce 
the possibility of persons obtaining and/ 
or holding permits in violation of the 
permit approval provision of section 
510(c) of the Surface Mining Control and 
Reclamation Act. More detailed 
background on the proposed rule can be 
found in the April 5.1985, Federal 
Register (50 FR 13724). 
dates: The public hearings will be held: 

Thursday. June 2a 1985. beginning at 
10:00 a.m. in the auditorium. Mountain 


Empire Community College. Route 23. 
Cate City Highwuy, Big Stone Gap. VA; 
and 

Friday. June 21 1985, beginning at 
10:00 a.m. at 2242 South Hamilton Road 
2nd Floor. Columbus. OH. 

Persons wishing to speak at the 
hearings are asked to contact the person 
identified under 'TOR further 
information contact** by June 14. 

1985. to facilitate the scheduling of 
testimony. 

The comment period on the proposed 
rule will extend until June 28,1985. All 
written comments must be received at 
the location below under "addresses" 
by close of business on that date. 
ADDRESSES: i land deliver or mail 
written comments to the Office of 
Surface Mining. Administrative Record, 
Room 5315.1100 L Street, NW.. 
Washington. D.C.. 20240. 

FOR FURTHER INFORMATION CONTACT: 

Murray Newton. Acting Chief. Division 
of Regulation and Inspection, Office of 
Surface Mining. U.S. Department of the 
Interior, 1951 Constitution Avenue, 

N.W.. Washington. D.C.. 20240; 
Telephone: 202-343-5866 (Commercial 

or rrsj. 

SUPPLEMENTARY INFORMATION: Public 
hearings on the proposed rule will be 
held at the times and locations listed 
above to hear all those who wish to 
testify. 

OSM appreciates all comments on the 
proposed rules, but those that will be 
most useful will be those that are as 
specific as possible, focus on the issues 
in this proposed rulemaking, and 
provide reasons for any 
recommendations. OSM will not 
consider comments that do not pertain 


to the issues in this rule, nor can OSM 
ensure consideration of written 
comments received after the comment 
period ends or those delivered to an 
address other than that specified. 

Individual testimony at the hearing 
will be limited to 15 minutes. The 
hearing will be transcribed. Filing of a 
written statement at the time of giving 
oral testimony would be helpful, and 
would facilitate the job of the court 
reporter. Submission of written 
statements in advance of the hearing 
would greatly assist OSM officials who 
will attend the hearing. Advanced 
submissions will give these officials un 
opportunity to consider appropriate 
questions, which could be asked for 
clarification, or to request more specific 
information from the person testifying 

The public hearing will continue until 
all persons scheduled to speak have 
been heard. Persons in the audience 
who have not been scheduled to speak 
and wish to do so will be heard 
following the scheduled speakers. The 
hearing will end after all persons 
scheduled to testify and persons present 
in the audience who wish to speak have 
been heard. Persons not scheduled to 
testify, but wishing to do so, assume the 
risk of having the public hearing 
adjourned unless they are present in the 
audience at the time all scheduled 
speakers have been heard. 

Dated: June 3.1985. 

C.B. Kenebnn. 

Acting Ass infant Director. Program 
Operations and Inspection. Office of Surfacv 
Mining. 

[FR Doc. 85-13622 Filed 6-6-85; 8 45 <im| 
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DEPARTMENT OF THE INTERIOR 
Bureau of Land Management 
43 CFR Part 2090 

Special Laws and Rules; Restatement 
of Procedures for the Segregation and 
Opening of Public Lands 

agency: Bureau of Land Management, 
Interior. 

action: Proposed rulemaking. 

summary: This proposed rulemaking 
would revise the regulations in subpart 
2091 to restate in one location the 
regulations that cover all forms of 
segregation of public lands, as well a9 
the procedures under which those lands 
are opened to the public land laws and 
the mineral laws. This proposed 
rulemaking will remove outdated 
provisions, making the subpart more 
useable by the public for the purpose of 
determining the status of public lands. 
The revision would also facilitate the 
improvement of the accuracy of the 
public land records. 

date: Comments should be submitted 
by August 6,1985. Comments received 
or postmarked after the above date may 
not be considered as part of the 
decisionmaking process on the issuance 
of a final rulemaking. 

address: Comments should be sent to: 
Director (140). Bureau of Land 
Management 1800 C Street. NW.. 
Washington. D.C. 20240. 

Comments will be available for public 
review in Room 5555 of the above 
address during regular business hours 
(7:45 a.m. to 4:15 p.m.), Monday through 
Friday. 

FOR FURTHER INFORMATION CONTACT: 

Jim Powell. (202) 343-6486. 
SUPPLEMENTARY INFORMATION: This 
proposed rulemaking is designed to 
clarify the procedural aspects of specific 
actions which segregate public lands 
and interests in lands, as well as the 
effect of actions which open such lands, 
including procedures governing the date 
and time an opening becomes effective. 
The proposed rulemaking would also 
provide equal public notice and 
opportunity to acquire lands and 
interests in lands which formerly were 
not available for acquisition. 

The proposed rulemaking would 
provide, in a single location for easy 
reference and better understanding by 
the public, a restatement of the 
description of the circumstances and 
procedures under which public lands 
and interests in lands are segregated 
from and opened to operation of the 
public land laws and the mineral laws 


governing the use and disposal of such* 
lands and interests therein. 

Historically, in the absence of specific 
regulations or other authority, notation 
to the public land records served to 
segregate or open public lands or 
interests in those lands to operation of 
the various public land and mineral 
laws as of the date of notation. The 
proposed rulemaking would end the 
existing uncertainty as to the dates 
public lands and interests are 
segregated or opened by providing in 
one location for easy access the 
procedures governing the dotes and 
times such actions are effective. The 
proposed rulemaking would not change 
the status of the land records as a 
source of information on the availability 
of the public lands and the interests 
therein. 

The principal author of this proposed 
rulemaking is Jim Powell, Division of 
Withdrawals and Withdrawal Review, 
assisted by the staff of the Office of 
Legislation and Regulatory Review, all 
of the Bureau of Land Management. 

It is hereby determined that this 
rulemaking does not constitute a major 
Federal action significantly affecting the 
quality of the human environment and 
that no detailed statement pursuant to 
section 102(2)(C) of the National 
Environmental Policy Act of 1969 (42 
U.S.C. 4332(2)(C)) »« required. 

The Department of the Interior has 
determined that this document is not a 
major rule under Executive Order 12291 
and will not have a significant economic 
effect on a substantial number of small 
entities under the Regulatory Flexibility 
Act (5 U.S.C. 601 et seq.). 

The revision made by this proposed 
rulemuking is a restatement in one 
location of the existing procedures for 
segregating or opening the public lands 
to the various public land laws and the 
mineral laws. The proposed rulemaking 
makes no change in the procedures itiUl 
exist in other parts of Title 43 of the 
Code of Pederal Regulations, procedures 
that apply equally to all entities who 
desire to use the public lands. 

This proposed rulemaking is a 
restatement of regulations that are 
located in other parts of Title 43 of the 
Code of Federal Regulations and there 
are no new information collection 
requirements requiring the approval of 
the Office of Management and Budget 
under 44 U.S.C. 3501 et seq. 

List of Subjects in 43 CFR Part 2090 

Airports. Alaska. Coal. Grazing lands. 
Indian tands. Public lands. Public 
lands—classification. Public lands— 
mineral resources. Public lands— 
withdrawal. Seashores. Veterans. 


Under the authority of section 2478 of 
the Revised Statutes (43 U.S.C. 1201), 
sections 2275 and 2278 of the Revised 
Statutes (43 U.S.C. 851. 852). the 
Recreation and Public Purposes Act. as 
amended (43 U.S.C. 869 et seq.). section 
4 of the Act of August 18. 1894, as 
amended (43 U.S.G 641 et seq.), the Ac! 
of March 3.1877 (43 U.S.C. 321-323). as 
amended by the Act of March 3.1891 \A2 
U.S.G 231. 321, 323, 325. 327-329). 
section 4 of the General Allotment Act 
of February 8.1887 (25 U.S.C 334). as 
amended by the Act of February 28. 1B91 
(28 Stat. 794) and section 17 of the Act of 
June 25.1910 (25 U.S.C. 336). the Act of 
March 20.1922, as amended (18 U.S.C 
485). the Act of July 7.1958 (72 Stat. 339- 
340). the Act of January 21.1929. as 
supplemented (43 U.S.C. 852 Note), 
section 24 of the Federal Power Act. as 
amended (18 U.S.C. 018). section 7 of the 
Act of June 28,1934, as amended (43 
U.S.C. 315f), the Alaska Native Claims 
Settlement Act, as amended (43 U.S.C. 
1601 et seq.) and the Federal Land Policy 
and Management Act of 1976 (43 U.S.C. 
1701 et seq.). it is proposed to amend 
Port 2090, Group 2000, Subchapter B. 
Chapter 11 of Title 43 of the Code of 
Federal Regulations as set forth below 
1. Part 2090 is amended by revising 
subpart 2091 to read: 

PART 2090—SPECIAL LAWS AND 
RULES 

Subpart 2091—Segregation and Opening of 
Lands 

Sec 

20910-1 Purpose. 

20916-3 Authority. 

2091 0-5 Definitions. 

2091.0-7 Principles. 

2091.1 Action on applications and mining 
claims. 

2091-2 Segregation and opening resulting 
from publication of a Notice of Realty 
Action. • 

2091.2- 1 Segregation. 

2091-2-2 Opening. 

2091.3 Segregation and Opening resulting 
from the filing of an application or offer 

2U91.3-1 Segregation. 

2091.3- 2 Opening. 

2091.4 Segregation and opening resulting 
from the allowance of entries, leases, 
grants or contracts. 

2091.4- 1 Segregation and opening—Des» ri 
land entries and Indian allotments. 

2091.4- 2 Segregation and opening—airport 
leases and grants. 

2091.4- 3 Segregation and opening—Can y 
Act. 

2091.5 Withdrawals. 

2091.5- 1 Segregation and opening of 
withdrawals resulting from application* 
filed on or after October 21.1976. 

2091.5- 2 Withdrawals resulting from 
applications filed prior to October 21. 
197a 










Federal Register / Vol. 50. No. 110 / Friday. June 7. 1985 / Proposed Rules 


24125 


Sec. 

2001.5- 3 Segregative effect and opening— 
rmergcmc.y withdrawals. 

20015-4 Segregative effect and opening— 
water power withdrawals 

2001.5- 5 Segregative effect and opening— 
Federal Fowor Act withdrawals. 

2001.3-6 Congressional withdrawals and 
opening of hinds. 

2001.6 Opening of withdrawn lands— 
general. 

2091.7 Segregation and opening of lands for 
a specific use. 

20017-1 Segregative effect and opening— 
Recrvution and Public Purpose# Act, 
Small Tract Act and the Classification 
and Multiple Use Act. 

2001.7-2 Segregative effect and opening— 
Taylor Crazing Act 

2001.9 Segregation and opening resulting 
from laws specific to Alaska. 

2O91.0-! Alaska Native selections. 

2001.9- 2 Selections by the State of Alaska. 

2091.9- 3 Lands in Alaska under grazing 
lease. 

Authority: RS. 2478 (43 US.C.1201): R.S. 
2275. 2276 (43 U.S.C. 851. 852); 43 U.S.C. 669 et 
seq.: 43 U.S.C. 641 et seq.; 43 U.S.C. 641 et 
' eq.; 43 U.S.C. 321-323; 43 US.C. 231. 321. 323. 
T27-329; 25 U.S.C. 334; 25 U.S.C. 338:18 U.S.C. 
485* 72 Slat. 330-340:43 U.S.C. 852 Note; 10 

I • SwC B18: 43 U S.C. 315L 43 U.S.C. 1801 et 
seq4 43 U.S.C. 1701 et seq. 

Subpart 2091—Segregation and 
Opening of Lands 

$ 2091.0-1 Purpose. 

The purpose of this subport is to 
provide a general restatement of the 
regulatory provisions in Title 43 of the 
Code of Federal Regulations dealing 
with the segregation and opening of 
public lands administered by the 
Secretary of the Interior through the 
Bureau of Land ManagemenL 

* 2091.0-3 Authority. 

Section 2478 of the Revised Statutes 
(13 U.S.C. 1201), sections 2275 and 2276 
of the Revised Statutes (43 U.S.C. 851, 
K52), the Recreation and Public Purposes 
Act. as amended (43 U.S.C. 809 et seq.). 
section 4 of the Act of August 1& 1894, 
as amended (43 U.S.C. 641 et seq.), the 
Act of March 3,1877 (43 U.S.C. 321-323), 
as amended by the Act of March 3,1891 
(43 U.S.C. 231, 321, 323, 325, 327-329), 
section 4 of the General Allotment Act 
of February 8.1887 (25 U.S.C. 334). as 
amended by the Act of February 28.1891 
(26 Stat. 794) and section 17 of the Act of 
lune 25,1910 (25 U.S.C. 338), the Act of 
March CO. 1922. as amended (16 U.S.C 
465). the Act of July 7.1958 (72 Stat. 339- 
‘*40). the Act of January 21,1929, as 
supplemented (43 U.S.C. 852 Note), 
section 24 of the Federal Power Act. as 
*imended (16 U.S.C. 818). section 7 of the 
Act of June 28,1934. as amended (43 

I I S.C 315f), the Alaska Native Claims 
Settlement Act. as amended (43 U.S.C. 


1601 et seq.) and the Federal Lund Policy 
and Management Act of 1976 (43 U.S.C 
1701 et seq.). 

§ 2091.0-5 Definitions. 

As used in this subpart, the term: 

(a) ‘‘Authorized officer** means any 
emptoyee of the Bureau of Land 
Management who has been delegated 
the authority to perform the duties 
described in this subpart. 

(b) “Segregation” means the removal 
for a limited period, subject to valid 
existing rights, of a specified area of the 
public lands from the operation of the 
public land laws, including the mining 
laws, pursuant to the exercise by the 
Secretary of regulutory authority for the 
orderly administration of the public 
lands. 

(c) “Land” or “public lands” means 
any lands or interest in lands owned by 
the United States within the several 
States and administered by the 
Secretary of the Interior through the 
Bureau of Land Management, without 
regard to how the United States 
acquired ownership, except; (1) Lands 
located on the Outer Continental Shelf; 
and (2) lands held for the benefit of 
Indians, Aleuts and Eskimos. 

(d) “Mineral laws** means those laws 
applicable to the mineral resources 
administered by the Bureau of Land 
Management. They include, but are not 
limited to. the mining lows, the mineral 
leasing laws, the material disposal taws 
and the Geothermal Steam Act. 

(e) “Public lands records" means the 
Tract Books. Master Title Plats and 
Historical Indices, or automated 
representation of these books, plats and 
indices on which are recorded 
information relating to the status and 
uvailobility of the public lands. The 
recorded information may include, but is 
not limited to, withdrawals, restorations, 
openings, classifications, applications, 
segregations, leases, permits and 
disposals. 

(f) “Opening" means the restoration of 
a specified area of public lands to 
operation of the public land taws, 
including the mining laws. and. if 
necessary, the mineral leasing laws, the 
material disposal laws and the 
Geothermal Steam Act. subject to valid 
existing rights and the terms and 
provisions of existing withdrawals and 
reservations. Depending on the language 
in the opening order, an opening may 
restore the lands to all or some of the 
public land laws. 

(g) “Opening order" means an order 
issued by the Secretary or the 
authorized officer and published in the 
Federal Register that describes the 
tand?. the extent to which they are 
restored to operation of the public land 


laws and the mineral laws, and the date 
and time they are available for 
application, selection, sate, location, 
entry,.claim or settlement under those 
taws. 

(h) “Public land laws** means that 
body of laws dealing with the 
administration, use and disposition of 
the public lands, but does not include 
the mineral laws. 

(i) “Revocation" means the 
cancellation of a Public Land Order, but 
does not restore public lands to 
operation of the public land laws. 

(j) “Secretary** means the Secretary of 
the interior or a secretarial officer 
subordinate to the Secretary who has 
been appointed by the President with 
the advice and consent of the Senate, 
and to whom has been delegated the 
authority of the Secretary to perform the 
duties described in this part as being 
performed by the “Secretary". 

§2091.0-7 Principles. 

(a) Segregated lands are not available 
for application, selection, sale, location, 
entry, claim or settlement under the 
public land laws, including the mining 
laws, but may be open to application, 
lease and permit under the mineral 
leasing laws, the material disposal laws 
and the Geothermal Steam Act, if so 
specified in the document that 
segregates the lands. The segregation is 
subject to valid existing rights and if for 
a limited period which is specified in the 
document that segregates the lands. 
Where there is an administrative appeal 
or review action on an application 
pursuant to part 4 or other subparts of 
this title, the segregative period 
continues in effect until publication of 
an opening order. 

(b) Opening orders may be issued at 
any time but are required when the 
opening date is not specified in the 
document creating the segregation, or 
when an action is taken to terminate the 
segregative effect and open the lands 
prior to the specified opening date. 

§ 2091.1 Action on applications and 
mining claims. 

(a) Except where regulations provide 
otherwise, all applications shall be 
accepted for filing. However, 
applications which are accepted for 
filing shall be rejected and cannot be 
held pending possible future availability 
of the lands or interests in lands, when 
approval of the application is prevented 
by: 

(1) Withdrawal or reservation of 
lands; 

(2) An allowed entry or selection of 
lands; 
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(3) A lease which grants the lessee 
exclusive use of the lands: 

(4) Classification under appropriate 
law: 

(5) Segregation due to an application 
previously filed under appropriate law 
and regulations; 

(8) Segregation resulting from a notice 
of realty action published in the Federal 
Register under appropriate regulations; 
and 

(7) The fact that, for any reason, the 
lands have not been made subject to, 
restored or opened to operation of the 
public land laws, including the mineral 
laws. 

(bj Lands may not be appropriated 
under the mining laws prior to the date 
and time of restoration and opening. 

Any such attempted appropriation, 
including attempted adverse possession 
under 30 U.S.C. 38, vests no rights 
against the United States. Actions 
required to establish a mining claim 
location and to initiate a right of 
possession are governed by State laws 
where those laws are not in conflict 
with Federal law. The Bureau of Land 
Management does not intervene in 
disputes between rival locators over 
possessory rights because Congress has 
provided for the resolution of these 
matters in local courts. 

$ 2091.2 Segregation and opening 
resulting from publication of a Notice of 
Realty Action. 

$2091.2-1 Segregation. 

The publication of a Notice of Realty 
Action in the Federal Register 
segregates lands that are available for 
disposal under 

(a) The Recreation and Public 
Purposes Act. as amended (43 U.S.C 
869-4), for a period of 18 months (See 
Part 2740 and Subpart 2912); 

(b) The sales provisions of section 203 
of the Federal Land Policy and 
Management Act of 1976 (43 U.S.C. 1713) 
for a period of 270 days (See Part 2710); 
and 

(c) The exchange provisions of section 
206 of the Federal Land Policy and 
Management Act of 1978 (43 U.S.C. 1716) 
for a period of 2 years (See Part 2200). 

$ 2091.2-2 Opening. 

(a) The segregative effect of a Notice 
of Realty Action terminates and the 
lands automatically become open either 

(1) At the end of the periods set out in 
$ 2091.2-1 of this title; or 

(2) Upon the publication in the Federal 
Register of an opening order or 

(3) Upon issuance of a patent or other 
document of conveyance; whichever 
occurs first. 

(b) Lands conveyed under either the 
Recreation and Public Purposes Act or 


section 203 of the Federal Land Policy 
and Management Act. upon opening, 
remain segregated from the mining laws 
pending the issuan e of such regulations 
as the Secretary m <y prescribe. 

(c) Lands conveyed to the United 
States by exchange become public lands 
and become open to the operation of the 
public lands laws to the extent and on 
the date and time set forth in an opening 
order published in the Federal Register. 

$ 2091.3 Segregation and opening 
resulting from the filing of an application or 
offer. 

§ 2091.3-1 Segregation. 

(a) The Tiling of an application for 
lands for selection by a State (exclusive 
of Alaska) segregates the lands included 
in the application for a period of 2 years 
from the date the application is filed. 
(See Subparts 2621 and 2622) 

(b) The proper filing of a notice of an 
offer for exchange of lands within the 
National Forest System segregates the 
lands for a period of 2 years from the 
date of such filing with the authorized 
officer. (See $ 2202.1(b)) 

(c) The filing of an application and 
publication in the Federal Register of a 
notice of the filing of an application for 
the purchase of Federally-owned 
mineral interests under section 209 of 
the Federal Land Policy and 
Management Act of 1978 (43 U.S.C. 1719) 
segregates the lands for a period of 2 
years from the date of the filing of the 
application with the.authorized officer. 
(Sec Part 2720) 

(d) The filing of an application for an 
airport lease under the Act of May 24, 
1923, as amended (49 U.S.C. 211-214), 
segregates the lands as of the date of 
filing with the authorized officer. (See 
Subpart 2911) 

$2091.3-2 Opening. 

(a) If the application or offer 
described In $ 2091.3-1 of this title is not 
denied or otherwise terminated prior to 
the end of the 2-year segregative period, 
the segregative effect oi those actions 
terminates either 

(1) Upon the issuance of a patent, 
other document of conveyance or lease 
to such lands; or 

(2) Upon publication in the Federal 
Register of an opening order terminating 
the segregative effect and specifying the 
date and time of opening: or 

(3) Automatically upon the expiration 
of the 2-year period commencing on the 
date the application or offer is filed; 
whichever occurs first. 

(b) If the application or offer 
described in $ 2091.3-1 of this title is 
denied or otherwise terminated prior to 
the end of the 2-year segregation period, 
the lands are opened by publication in 


the Federal Register of an opening order 
specifying the date and time of opening 

(c) Lands conveyed to the United 
States within the National Forest 
System under the authority of the Act of 
March 20,1922, as amended (18 U.S.C. 
485), or the Federal Land Policy and 
Management Act of 1978 (43 U.S.C 1701 
et seq.) are open to operation of all laws 
and regulations applicable to National 
Forest System lands and the public 
lands, os applicable, on the date of 
acceptance of title by the United States. 

$ 2091.4 Segregation and oponlng 
resulting from the allowance of entries, 
leases, grants or contracts. 

$ 2091.4-1 Segregation and opening— 
Desert land entries and Indian allotments 

(a) Lands covered by an application 
for a desert land entry or Indian 
allotment become segregated on the 
date of allowance or approval of entry 
or allotment by the authorized officer. 
(See Subparts 2520 and 2530] 

(b) If an entry or allotment is 
cancelled or relinquished, the lands 
become open to the operation of the 
public land law's by publication in the 
Federal Register of an opening order 
which specifies the date and time of 
opening. (See Subparts 2520 and 2530) 

$ 2091.4-2 Segregation and opening- 
airport leases and grants. 

(a) For land9 covered by an airport 
lease or grant, the issuance of a lease for 
airport purposes under the authority of 
the Act of May 24.1928 or a patent or 
document of conveyance for airport and 
airway purposes under the authority of 
the Act of September 3,1982, as 
amended (49 U.SC. 2215), continues to 
segregate the lands on the date the 
lease, patent or document of 
conveyance is signed by the authorized 
officer. (See Subparts 2840 and 2911) 

(b) If an airport lease is terminated, 
the lands are opened by publication in 
the Federal Register of on opening order 
which specifies the date and time of 
opening. 

(c) The lands covered by an airport 
lease or grant remain open to the 
operation of the mineral leasing laws, 
the material disposal laws and the 
Geothermal Steam Act. are segregated 
from the operation of the mining laws 
pending the issuance of such regulations 
as the Secretary may prescribe (See 
Subparts 2840 and 1911). 

$1091.4-3 Segregation and opening— 
Carey Act 

(a) For lands covered by a Carey Art 
grant, publication of a notice in the 
Federal Register that a contract has 
been signed segregates the lands 
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described in the contract, as of the date 
of publication for a 10 year period, from 
operation of the public land laws and 
ihe mineral laws as described in the 
notice. (See Subpart 2610) 

(b) If the contract under the Carey Act 
is terminated, the lands arc opened by 
publication in the Federal Register of an 
opening order which specifies the date 
ond time of opening. Preference right of 
entry to Carey Act entrymen may be 
provided in accordance with the 
provisions of Subpart 2613 of this title. 

2091.5 Withdrawals. 

i 2091.5-1 Segregation ond opening of 
withdrawals resulting from applications 
filed on or after October 21,1976. 

(a) Publication in the Federal Register 
of a notice of an application for 
withdrawal, as provided in Subpart 2310 
of this title, segregates the lands 

<inscribed in the withdrawal application 
or proposal to the extent specified in the 
notice. The segregative effect becomes 
i ffeclive on the date of publication and 
extends for a period of 2 years unless 
sooner terminated as set out below. 

(b) Withdrawals resulting from 
applications and proposals filed on or 
before October 21,1976. terminate: 

(1) Automatically upon the expiration 
of a 2 year period from the date of 
publication of the notice of the filing of 
an application or proposal for 
withdrawal; 

(2) Upon the issuance of a Public Land 
Order approving or effecting a new 
withdrawal, in whole or in part, 
including any new lands that might be 

. dded by the Public Land Order 

(3) The publication of a notice denying 
the withdrawal application or proposal, 
in whole or in part, giving the date and 
time the lands shall be open: or 

(4) Publication in the Federal Register 
of a notice of request for cancellation of 
a withdrawal application or proposal, in 
whole or in part, giving the date and 
time the lands ore open. 

$ 2091.5-2 Withdrawal resulting from 
applications filed prior to October 21.1976. 

(a)(1) Lands covered by a withdrawal 
application filed prior to October 21, 

1978. were segregated on the date the 
application was properly filed and 
rnmain segregated through October 20. 
1991. to the extent specified in notices 
published in the Federal Register, unless 
the segregative effect is terminated prior 
to that date in accordance with 
procedures in § 2091.5-1 of this title. 

(2) Any amendment made to a 
withdrawal application filed prior to 
October 21.1976, or on or after October 
21,1980, for the purpose of adding lands 
modifies the term of segregation for nil 
lands covered by the amended 


application to conform with the 
provision of § 2091.5-1 of this title. 

(b) Withdrawals resulting from 
applications filed under this section 
terminate in accordance with 
procedures in 5 2091.5-1 of this title. 

§ 2091.5-3 Segregative effect and 
opening—emergency withdrawals. 

(a) When the Secretary determines 
that an emergency exists and 
extraordinary measures need to be 
taken to preserve values that would 
otherwise be lost, a withdrawal is made 
immediately In accordance with § 2310.5 
of this title. Emergency withdrawals are 
effective on the date the Public I .and 
Order making the withdrawal is signed, 
cannot exceed 3 years in duration and 
mav not be extended. 

(b) The lands covered by an 
emergency withdrawal are opened 
automatically on the date of expiration 
unless the segregative effect is 
continued by a withdrawal application 
or proposal and the publication in the 
Federal Register of a nhtice as provided 
under Subpart 2310 of this title. 

§ 2091.5-4 Segregative effect and 
opening—watar power withdrawals. 

(a) Lands covered by powersite 
reserves, powersite classifications, and 
powersite designations are considered 
withdrawn and are segregated from 
operation of the public lands laws, but 
are open to operation of the mineral 
laws. 

(b) These lands may be opened to 
operation of the public land laws, 
subject to Federal Energy Regulatory 
Commission concurrence and 
appropriate terms and conditions. (See 
Subpart 2320) Mining claims may be 
located on such lands under procedures 
in Subpart 3730 of this title. These lands 
are opened by publication in the Federal 
Register of an opening order specifying 
the extent, date and time of opening. 

5 2091.5-5 Segregative effect and 
opening—Federal Power Act withdrawals. 

(a) (1) The filing of an application for a 
power project with the Federal Energy 
Regulatory Commission withdraws the 
lands covered by the application from 
the operation of the public land laws; 
however, the lands remain open to the 
location, lease or disposal of the mineral 
estate under the provisions of section 24 
of the Federal Power Act of 1920, as 
amended (16 U.S.C. 818). 

(2) The issuance of a permit or license 
by the Federal Energy Regulatory* 
Commission continues the earlier 
withdrawal and withdraws the lands 
from the operation of the minins laws. 

(b) Upon the effective date of the 
cancellation of permits or licenses 
issued by the Federal Energy* Regulatory 


Commission, lands covered by the 
cancellation are automatically opened 
to the operation of the public land laws 
and the minerals laws, as applicable. 

§ 2091.5-6 Congressional withdrawals and 
opening of lands. 

(a) Congressional withdrawals 
become effective and are terminated »9 
specified in the statute making the 
withdrawal. If the statute does not 
specify the date the lands are to be 
withdrawn. the Secretary publishes in 
the Federal Register a Public Lind Order 
specifying Ihe extent, date and time the 
lands are withdrawn. 

(b) if the statute docs not specify 
when and to what extent the lands are 
to be opened the Secretary publishes in 
the Federal Register an opening order 
specifying the extent, date and time of 
opening and the lands are automatically 
opened as of that date. 

§2091.6 Opening of withdrawn Ian da- 
general. 

The term of a withdrawal ends upon 
expiration under its own terms, or upon 
revocation or termination by the 
Secretary by publication in the Federal 
Register of a Public Land Order. Lands 
included in a withdrawal that ia 
revoked, terminates or expires do not 
automatically become open, but are 
opened through publication in the 
Federal Register of an opening order. An 
opening order may be incorporated in a 
Public Land Order that revokes or 
terminates a withdrawal or may be 
published in the Federal Register as a 
separate document. In each case, the 
opening order specifies the time, date 
and specific conditions under which the 
lands are opened. 

§ 2091.7 Segregation and opening of lands 
classified for a specific use. 

§2091.7-1 Segregative effect and 
opening—Recreation and Public Purposes 
Act, Small Tract Act and Classification and 
Multiple Use Act. 

(a) (1) Lands classified under the 
authority of the Recreation and Public 
Purposes Act, as amended (43 U.S.C. 
869-4). and the Small Tract Act (43 
U.S.C. 682a) are segregated from the 
operation of the public land laws, 
including the mining laws, but not the 
mineral leasing laws, the material 
disposal laws, and the Geothermal 
Steam Act. 

(2) Lands classified under the 
authority of the Classification and 
Multiple Use Act (43 U.S.C. 1411-18) are 
segregated to the extent described in the 
notice of cancellation. 

(b) The segregative effect of the 
classifications described in § 2091.7-1 of 
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this title terminates and the lands are 
opened under the following procedures: 

(1) Recreation and Public Purposes 
Act classifications: (i) Made after the 
effective date of these regulations 
terminate and the lands automatically 
become open at the end of the 18-month 
period of segregation specified in part 
2470 of this title, unless an application is 
filed; (ii) made prior to the effective date 
of these regulations where the 18-month 
period of segregation specified in part 
2470 of this title is in effect on the 
effective date of these regulations, 
expire and the lands automatically 
become open at the end of the 18-month 
period of segregation unless an 
application is filed; (iii) made prior to 
the effective date of these regulations 
where the 18-month period of 
segregation has expired prior to the 
effective date of these regulations, 
terminate by publication in the Federal 
Register of an opening order specifying 
the date and time of opening. 

(2) Small Tract Act classifications 
terminate by publication in the Federal 
Register of an opening order specifying 
the date and time of opening. 

(3) Classification and Multiple Use 
Act classifications shall be terminated 
by publication in the Federal Register of 
an opening order specifying the date and 
time of opening. 

$ 2091.7-2 Segregative effect and 
opening—Taylor Grazing Act. 

Lunds classified under section 7 of the 
Act of June 2a 1934. as amended (43 
U.S.C. 315f)« are segregated to the extent 
described in the classification notice, 
but not to the mineral laws. The 


segregative effect of such classifications 
for Desert Land entries. Indian 
allotments. State selections (exclusive of 
Alaska) and Carey Act grants made 
after the effective date of these 
regulations remains in effect until 
terminated by publication in the Federal 
Register of an opening order specifying 
the date and time of opening. 

$ 2091.9 Segregation and opening 
resulting from taws specific to Alaska. 

$ 2091.9-1 Alaska Native selections. 

The segregation and opening of lands 
authorized for selection and selected by 
Alaska Natives under the Alaska Native 
Claims Settlement Act. as amended (43 
U.S.C. 1601 et seq.). are covered by Pori 
2650 of this title. 

$ 2091.9-2 Selections by the State of 
Alaska. 

The segregation and opening of lands 
authorized for selection and selected by 
the State of Alaska under the various 
statutes grunting lands to the State of 
Alaska are covered by Subpart 2627 of 
this title. 

$ 2091.9-3 Lands In Alaska urui9t grazing 
tease. 

The segregation and opening of lands 
covered by the Act of March 4. 1927 (43 
U.S.C. 318. 316a-318o) are covered by 
Part 4220 of this title. 

Dated: February 7.1985. 

). Steven Grilee. 

Deputy Assistant Secretary of the Interior. 

|FR Doc. 85-13098 Filed 8-6-B5; 8:45 am) 
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DEPARTMENT OF ENERGY 

Federal Energy Regulatory 
Commission 

18 CFR Parts 2, 154,157,161, and 284 

(Docket No. RM85-1-000 (Paris A-D)] 

Regulation of Natural Gas Pipelines 
After Partial Wellhead Decontrol 

Issued May 30,1965. 

agency: Federal Energy Regulatory 
Commission, DOE. 

action: Notice of proposed rulemaking. 

summary: The Commission is proposing 
to amend its rules in four specific areas. 

In order to open up natural gas 
transmission to more competition, any 
natural gas pipeline that holds itself out 
as a transporter of natural gas would be 
required to provide firm transportation 
service on a non-discriminatory basis 
with volumetrip rates to ail shippers for 
all categories of gas and for all end-uses. 
During a transition period, firm sales 
customers and their pipeline suppliers 
would be able to adjust their contract 
demands and certificated service 
obligations to take advantage of 
transportation or other services. 

In order to assure pipelines that 
transport gas on a non-discriminatory 
basis that their current “take-or-pay” 
contracts with producers will not be an 
obstacle to such transportation, a 
rebuttable presumption of prudence 
would be established for certain limited 
and circumscribed payments (“buy¬ 
outs 0 ) made by such pipelines to 
extinguish all future minimum payment 
or purchase obligations in certain 
contracts with producers and suppliers. 

In order to foster competition and a 
broader range of services to consumers, 
easier entry and exit from the natural 
gas industry would be mode available 
for new services, facilities, and 
operations where a pipeline is willing to 
assume the whole risk of the new 
venture. New. expedited certificate 
procedures would be available on an 
optional basis to persons who apply for 
certificates to the Commission under 
section 7 of the Natural Gas Act. 15 
U.S.C. 717f (1982). These optional 
certificates would only be available to 
pipelines who agree to charge 
“volumetric rates* *’ which allow recovery 
of fixed costs from customers 
proportionate to their gas purchases. 
Competing certificates would be 
available as well. Traditional 
certificates would remain available 
under non-expedited procedures to 
pipelines who are not willing to assume 
the full risk of their ventures. 


This proposal would also preserve to 
existing consumers the benefits of “old 
gas” price-controlled under the Natural 
Gas Policy Act (NGPA), 15 U.S.C. 33G1- 
5432 (1982). In addition, the proposal 
would remove the inaccurate price 
signals sent to producers by pipelines 
who ’Toll-in” their pricing of all other 
gas with “old ga9” in order to compete 
for new customers and markets. 

In order to achieve these two goals, 
the proposal would require pipeline gas 
purchase costs to be billed on the basis 
of three parts, including a two-block gas 
rate. The first block would 6ontoin so- 
called “old gas” price-controlled under 
the NGPA. Such gas would be reserved 
to existing firm sales customers based 
on their average percentage takes. The 
second block would consist of all other 
gas. All other demand and commodity 
costs would be billed as a third part of 
the rate. 

After a transition period, prices 
charged by pipelines for gas in the 
second block, i.e.. gas other than price- 
controlled “old gas." would be 
rebuttably presumed just and 
reasonable where a pipeline makes 
available non-discriminatory 
transportation serv ices to its firm sales 
customers. 

dates: Comments must be received 
before 5:00 p.m.. Monday. July 15,1985. 

A public conference will be held on 
Tuesday, July 30,1985. Written requests 
to participate in the conference must be 
received by July 22.1985. 

addresses: Comments and written 
requests to participate in the public 
conference should be directed to the 
Office of the Secretary. Federal Energy 
Regulatory Commission. 825 North 
Capitol Street. NE.. Washington. D.C. 
20428 and should refer to Docket No. 

RM85-1-000 (Parts A-D). An original 
and fourteen copies of each comment 
must be filed. The conference will be 
held at the Offices of the Federal Energy 
Regulatory Commission. 825 North 
Capitol Street. NE., Washington. D.C. 
20426, and will begin at 10:00 a.m. local 
time. The number of the room in which 
the conference will be held will be 
available in the Commission's Division 
of Public Information. Room 1000, prior 
to the conference on the morning of the 
conference. 

FOR FURTHER INFORMAT1N CONTACT: 

Charles E. Teclaw, Director, Office of 
Regulatory 1 Analysis. Federal Energy 
Regulatory Commission. 825 North 
Capitol Street. NE.. Washington. D.C. 
20420. (202) 357-8100. 


SUPPLEMENTARY INFORMATION: 

I. Introduction 

On March 29.1985. the Federal Energy 
Regulatory Commission (Commission) 
concluded the public proceedings in 
Phases 1. II, and HI of our Notice of 
Inquiry in Docket No. RM85-1-000 
(NOI). commenced in December of 
1984. 1 In that proceeding, the 
Commission received over 200 detailed 
comments from entities representing all 
facets of the natural gas industry. 9 
Those comments addressed a wide 
range of topics and provided a wealth of 
information and insight to guide the 
Commission. 

During the past five months, we have 
also begun to observe the actual 
behavior of the industry—including field 
markets, burner tip markets and capital 
markets—following the partial removal 
of wellhead price controls on January 1. 
1985. in accordance with the 
Congressionally mandated schedule 
contained in the Natural Gas Policy Act 
of 1978 (NGPA). 9 

We have also begun to receive the 
guidance of reviewing courts on appeal 
of some of the initiatives set in motion 
by the Commission over the last year 
and a half in anticipation of partial 
wellhead decontrol. 4 

In addition, we have been informed 
by the comments of elected 
representatives in their oversight of the 
Commission's exercise of its delegated 
authority.* and by executive branch 
policy-makers pursuant to the NGPA * 


* Interstate Transportation of Cat for Other*. 50 
Fed Reg. 114 (January 2.1965) (Phase I): Natural 
Gas Pipeline Ratcmakmg, Risk, end Financial 
Implications After Partial Wellhead Decontrol. S) 
Fed Re*. 3801 (lanuary 2tL 1985) (Phases tl and 111) 

•For a more detailed discussion of these 
proceeding*, see Statement of Policy and 
Interpretive Role on Regulatory Treatment of 
Payments Made to lieu of Take-or-Pay Obligation* 
Docket No. PL65-1-000. 31 FERC1 61.040 (April 10 
1965) # 

•15 U-S-C 3301. et seq. (1962) 

• Maryland People * Counsel v. FERC. et at . No 
$4-1019. slip op. (D.C Ctr. May ta 1965) am! 
Maryland People's Counsel v, FERC. et at.. No. 64 
looa slip op. (D C Cir . May 10. 19651 

•Letter dated May 20.1965. from The Honors Ur 
|tm Wrtgbt. Majority Leader. United Slates House of 
Representatives; Robert H Michel Republican 
Leader. United States House of Representatives 
|ahn D. Dmgett. Chairman, Committee an Energy 
and Commerce, and fames T. Bmyhill Ranking 
Minority Member. Committee on Energy and 
Commerce 

•United States Department of Energy, tncftasiny 
Competition in tho Natural Gas Market, The Seal'd 
Report Required by Section 123 of the Natural Cos 
Policy Act 6.17 (Jan 1085) Ihere ofterrited as 
Section 123 Report). 
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The NOI comments, judical decisions, 
comments of both the legislative and 
executive branches of the Federal 
Government—and our own 
experience—have led us to the 
conclusion that the present regulatory 
framework for the natural gas 
transmission industry may not be as 
well adapted as it could be to the 
economic realities of the industry as 
they exist today and are likely to evolve 
in coming years. As pointed out by the 
commentcrs. the partial removal of 
wellhead price controls mandated by 
the NCPA has been responsible in large 
part for economic forces that have 
fundamentally changed the behavior of 
the various segments of the natural gas 
industry. 7 This natural evolution in the 
industry appears to have been impeded 
to some degree by a regulatory 
framework which, while well adapted to 
the earlier period, has not been 
sufficiently adjusted to promote 
adequately the public interest in the 
newer, evolving economic environment. 

For these reasons, as detailed more 
fully below, the Commission is 
proposing a series of changes in our 
• xisling rules. 

Our overall goal is to make such 
adjustments in our regulation of 
interstate transportation of natural gas 
•is are required to ensure that the 
natural gas markets are viably and 
sufficiently competitive so that 
consumers are provided natural gas at 
the lowest reasonable rates consistent 
with reliable, long-term service. If we 
•ire successful in this goal, we will also 
Ik? fostering a more efficient allocation 
of scarce resources among the energy 
production, transmission and 
consumption segments of the economy. 
That, in turn, will permit natural gus 
(nnd other energy sources, to the extent 
that natural gas prices afreet other 
mergy prices) to play the appropriate 
roles in producing goods and services 
which their respective comparative 
advantages and real economic costs 
permit. 

More particularly, our goal is to 
identify and then adjust, within the 
scope of the authority delegated by the 
Congress, those aspects of our current 
regulations that may now appear to 
hinder the development of competition 
in those areas where competition will 
better protect the public interest than 
will traditional public utility regulatory 
rules. 


’See, ejf. Phase I comments of Interstate Natural 
(•in Association of America (at 2); Indicated 
Producers (ul 2) and United Distribution Companies 

Ut 5). 


The comments in the NOI were of 
great help in identifying areas where 
some changes may be appropriate. 

A number of Common threads 
emerged. For example, the commentcrs 
generally supported the availability of 
transportation programs and urged that 
such programs be made a permanent 
part of the regulatory framework.* At 
the same time, however, many 
commentcrs expressed seme 
dissatisfaction with the present scheme 
of fairly numerous, individually-tailored 
transportation programs.* 

Second, the commentcrs indicated 
that pipeline services could 
appropriately be unbundled, with 
concomitant rate changes that might 
include unbundled, downwardly 
flexible. co9t-of-service rates for self- 
implementing transportation. 1 * 

Third, and more important, a rather 
broad consensus appeared among the 
commentcrs that, in the longer-term . a 
regulatory framework for transportation 
could be established which could 
incorporate open access to 
nondiscriminatory transportation, at 
appropriate rates, to the extent that 
capacity is available, provided this 
adjustment is made over some 
reasonable time period during which all 
parties would have an opportunity to 
realign their gas purchase contracts, 
service agreements and service 
obligations more in keeping with their 
new requirements and responsibilities. 11 


•See Phase I comment* of Process Cm 
C onsumer* Croup. et ol. (PGC) (at 25-27); 

Tennessee Ca* Pipeline Co. (at 12-13): Texas Cat 
Transmission Corp. (at 9); Maryland Industrial 
Croup; Firestone Tire and Rubber C 04 Natural Gas 
Supply Assoc, (at 13); Yankee Resources. Inc. (at 
10); Untied Distribution Cos. (at 13-14): Montana* 
Dakota Utilities (at 8k and Interstate Natural Gas 
Assoc of America (at 9,14-15) (noting bow broadly 
aU customers have benefited from existing programs 
and calling for increased incentives). 

•See. e.g., Phase I comments of PGC (at 27-30); 
Piedmont Natural Gas Co. (at 4-5.12-13): 
Association for Equal Access to Natural Gas 
Markets and Supplies (at 29). 

e.g., Phase I comments of Tennessee Gas 
Pipeline Co (at 24-25): El Paso Natural Css Co. (at 
35-38). Natural Gas Supply Assoc, (at 15-18; 
Association for Equal Access to Natural Gas 
Markets and Supplies (at 25-27). 

"See. eg., Transcript of Public Conference of 
March 29. 1983. st 345-351 (Statement on behalf of 
Northern Natural Gas Co. See alto Phase I 
comments of Indicated Producers (at 10); Interstate 
Natural Gas Association of America (at 14-15); 
Tennessee Gas Pipeline Co. (at 3.7); Punhandle 
Eastern Pipe Line Co and Trunkline Gas Co. (at 2): 
FJ Paso Natural Gas Co. (at 8-0); United Gas Pipe 
Line Co. (at 30k Columbia Gas Transmission Corp 
(at 25-36k Pacific Gas Transmission Co. (at 5); 
Texas Gas Transmission Corp. (at 7-8): Williams 
Co. (at 2-3); Peoples Gas Light and Coke Ca (at 3): 
Southern California Gas Co. and Pacific Lighting 
Gas Supply Co. (at 2); American Gaa Assoc (at 5); 
Columbia Gat Distribution Cos- (at 9-10): California 
Public Utility Commission: Natural Cas Supply 
Amoc (at 17-18); Delhi Gas Pipeline Corp. (at 5-6). 


One of the main obstacles to such a 
transition cited by commentcrs— 
especially the interstate pipelines—was 
the continuing effect of take-or-pay 
exposure under wellhead contracts 
entered into before the more competitive 
environment began clearly to emerge. 11 
The other major obstacles cited was the 
distorting effect of the so-called old gas 
"cushion.” ,J Many of the commentcrs 
asserted that there was a need for a 
"more level playing field" before the 
Commission could appropriately allow 
more open access to transportation and 
greater ease In the entry to other 
markets. 

Finally, with regard to encouraging 
non-discriminatory transportation, the 
commenters suggested a variety of 
approaches. Many commenters 
indentified changes in ratemaking, 
including the setting of representative 
volumes (with appropriate cost 
allocation and pipeline retention of 
transportation revenue), which would 
attempt to make the pipeline 
economically indifferent as to whether it 
sold gas or transported it for other. 1 * In 
addition, a number of commenters urged 
the Commission to condition our grant 
of transportation authorization to 
require pipelines to provide equal access 
to all potential shippers. 1 * 

In addition, however, many 
commenters asserted that there was no 
need for major changes in the 
Commission's rules. 14 

In light of the comments and our 
obligations under the NCA. the NGPA 
and the Department of Energy 
Organization Act. it appears appropriate 
to propose changes to our regulations to 
address these points Accordingly, the 
Commission is proposingio modify our 
rules in four specific areas, pursuant to 


Louisiana Intrastate (at 3): Consolidated Edison Co. 
of New York (at 1-2); Florida Cities (at 5). 
Associated Gas Distributors (at 5-6): Yankee 
Resources. Inc. (at 7. 21k Tenngasco Corp (at 22- 
23k Process Gas Consumers (at 12-15); American 
Paper Institute (at $). Chemical Manufacturers 
Assoc, [at 2-3). Illinois Commerce Commission (at 
Ik and U S. Department of Energy (2.11) 

"See eg. Phase I comments of Tennessee Cas 
Pipeline Co. (at 4-5.18-19); ANR Pipeline Ca (at 8- 
10). Pacific Gas and Electric Co. (et 8-10): Peoples 
Gas Light and Coke Co. and North Shore Gas Co 
(at 4-5k Niagara Mohawk Power Corp. (at 7-6) 
"See. e.g.. Phase I comments of Natural Gas 
Supply Assoc, (at 19). 

"Sr.*e. e.g. Phase I comments of Tennessee Gas 
Pipeline Co. (at 21-22); Texas Gas Transmission 
Corp. (at 3-7, 18-24); Peoples Cas Light and Coke 
Co and North Shore Gat Co. (at 24); Niagara 
Mohawk Power Corp. (at 8-10) 

"See, e^.. Phase I comments of Process Gas 
Cunsamers (at 53-88): and Assoc, for Equal Access 
to Natural Cas Markets and Supplies 

"See. e.g. Phase I comments of interstate 
Natural Cats Assoc- of America and United 
Distribution Cos. 
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sections 4. 5. 7 and 16 of the NGA, 17 
sections 311 and 50,1 of the NCPA. l, and 
sections 402 and 403 of the Department 
of Energy Organization Act. ,f 

Part A—Transportation 

• A simplified transportation program 
is proposed, including blanket 
certificates under section 7 of the NGA 
and transportation under section 311 of 
the NCPA. conditioned to require non- 
discriminatory access to such 
transportation. 

• Tariffs for such service would be 
required to be volumetric, downwardly 
flexible, cost-of-service rates, 
differentiated by time-of-use, and 
consistent with sections 4 and 5 of the 
NGA. 

• A conditional opportunity would be 
created for customers of pipelines to 
modify their existing service agreements 
in order to reduce their contract 
demands for firm sales service. This 
customer option would only be available 
if the pipeline held itself out as a 
transporter of gas for others. Pre-granted 
abandonment would be available to the 
pipeline to the extent of any customer’s 
reduction. This would enable such 
customers to choose more freely among 
a portfolio of service options offered by 
pipelines. This would entail an 
adjustment in the pipeline’s sales 
obligation under its existing service 
agreement and certificate, and revision 
of any demand charges, minimum bills, 
etc. that may be required under the firm 
sales tariff for the sales service being 
adjusted. 

• Traditional sales and transportation 
options would remain available to 
pipelines and their customers under the 
Commission’s existing certificate 
authority. 

Part B — Take-or-Pay 

• During a limited transition period, a 
rebuttable presumption of prudence 
would be established for certain limited 
and circumscribed payments made by 
pipelines to extinguish all future 
minimum payment or purchase 
obligations in certain contracts. 

• This presumption would be 
available only to pipelines willing to 
offer non-discriminatory access to 
transportation service: this In turn gives 
rise to an option for firm sales 
customers to reduce their contract 
demands. 


" 15 U S.C. 717©-717t 7170 (1962) 
"15 U.S.C 3371. 3411 (1962) 

"42 U.S.C. 7172. 7173 (1S82V 


Part C—Optional Expedited 
Certificates 

• Optional expedited certification 
procedures under section 7 of the NGA 
for new services, facilities and 
operations would be established and 
would be made available by choice to 
pipelines willing to assume the risk of 
these ventures by agreeing to specified 
conditions (including volumetric rates) 
governing the proposed services. 

• Appropriate abandonment may 
generally be pre-granted to the pipeline 
to be effective at the expiration of the 
underlying contracts. In those instances 
where the customer has an alternate 
provider of service, the pipeline would 
be able to discontinue service at the 
expiration of the applicable private 
contract. 

• Because pipelines would knowingly 
assume the risk of their ventures, 
competing certificates would be granted. 

• Traditional certification 
proceedings would remain available to 
pipelines seeking to impose some of the 
risk of their venture on other parties, in 
order to ensure that the risk imposed 
involuntarily on others is required by 
the public convenience and necessity. 

• Where customers have no alternate 
provider of service and are willing to 
pay the just and reasonable rate for 
continued service, abandonment would 
require Commission approval. 

• The initial rates for optional 
expedited certificates authorizing such 
unbundled services would be volumetric 
rates. 

Part D—Billing Mechanism for Old Cos 
Supplies 

• A three-part gas rate would be 
required for pipeline gas sales, to 
preserve the benefits of “old” gas for 
existing firm sales customers and to 
mitigate competitive distortions 
resulting from the lingering effects of 
existing wellhead price controls. 

• The first block would contain “old 
gas” under sections 104.106(a) and 109 
of the NGPA and would be available 
first to all existing firm sales customers 
of the pipeline; the second block would 
contain all other gas. All non-gas costs 
associated with purchasing gas would 
be billed as a third charge. At present, 
the proposal does not specify an 
allocation mechanism for the third 
charge as between the two blocks. 

• This procedure would permit all 
pipelines to compete for marginal 
markets and additional sales on the 
basis of current markets for gas 
supplies, not on the basis of rolled-in 
pricing of forever price-controlled gas. 

• When a pipeline has permitted its 
firm sales customers to reduce 100 


percent of their contract demands and 
offers those customers non- 
discriminatory self-implementing 
transportation, then, subject to a 
transition period, the sales price 
established by the pipeline for natural 
gas assigned to the second block would 
be presumed to be just and reasonable. 

The reasons underlying this proposal, 
and the interrelationship of the four 
parts of the proposal are detailed below. 

II. Statement of the Problem 

A. The NGPA and its Effects on the 
Natural Gas Industry 

In November of 1978, Congress 
enacted the NCPA.” As noted by the 
U.S. Supreme Court, the NGPA “has 
been justly described as *a 
comprehensive statute to govern future 
natural gas regulation.’ " * ll In adopting 
the NGPA. one of Congress’ “motivating 
purposes” was ”to eliminate the dual 
market that distinguished between 
interstate and intrastate sales of natural 
8as.“” 

This integration of the two markets 
was to be established by a scheme of 
gradual removal of federal price controls 
over natural gas at the wellhead (NGPA 
Title I and section 601 (a)(1) and (b)(1)) 
and by the provision for more efficient 
transportation of natural gas (NGPA 
Title HI and section 601(a)(2)). 

In short, the NGPA set in motion a 
gradual transition from a regulatory 
scheme In which interstate natural gas 
was subject to federal regulation from 
the wellhead to the city gate to a scheme 
whereby wellhead and bumertip prices 
are increasingly set by market forces, 
even though interstate pipelines remain 
subject to regulation under the NGA. 

Developments over the last six years 
hove moved the natural gas industry 
significantly along in this transition. 
Since 1978, wellhead prices have 
risen,* 3 encouraging the development of 
new supplies of natural gas. 14 At the 


m See. supra n.3. 

11 Public Service Coimrnsaion of New Yor* v. Mid 

Louisiana Gee Co.. — U.S.-. 103 SCI 

3024.3031 (1983) (quoting Note. Legislative History 
of the Saturnl Gas Policy Act 59 Texas L. Rev 101. 
116(1960)). 

"/</. 3037 (footnote omitted). 

n See e&. U S. Energy Informal ion 
Administration, Natural Cm Monthly, at 23 (Table 
10) (February 1065) (DOF/FiA-0130) (85/02)1 
(hereafter cited at Natural Gas Monthly ). 

M U.Sv Energy Information Administration. US 
Crude Oil . Natural Cos. and Natural Cos Liquids 
Resen ts, J983 Annual Report (October 1964) (DOK/ 
RIA-0216 (83)) (showing stahilixation of U-S natural 
gu» reserves levels). 
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same time, rising prices have provided 
incentives for users of gas to 
• onserve.* 3 thereby cutting back on 
demand.** After the sharp increases 
from 1978 to 1982, average wellhead 
prices stabilized in early 1983 and have 
hovered at the same level during the last 
two years.™ 

One result of the rapid supply and 
demand changes under the NGPA was 
the appearance in 1982 of a substantial 
> lrplus of gas deliverability.^This 

irplus translated into significant take- 
or-pay exposure for many interstate 
pipelines.* 36 As the price of natural gas in 
the “spot** or short term markets fell 
below the price of gas in the long-term 
or ‘’contract’* market, demand for 
transportation services also tended to 
increase.* 

Equally significant have been changes 
that have occurred at the other end of 
the pipeline. Economic forces, in the 
form of declining oil prices and 
improvements in electricity-using 
technologies, have created strong and 
viable competition for end uses in many 
markets previously dominated by 
natural gas. The effect of these events 
has been to increase market competition 
at both ends of many pipelines. 

The competitive pressures caused by 
partial wellhead deregulation continue 
to grow and have become even more 
evident since January 1.1985. 31 Demand 
for transportation services to reflect the 
Rowing competition at both wellhead 
and bumertip can also be expected to 
increase. 3 * Greater customer access to 
alternate suppliers and/or transporters 
of gas is giving rise to innovative 
n arkefting strategies both by new 
entrants to the natural gas sales 
business as well as by traditional 


Energy Information Administration. 

M nthly Energy Review at 14 (January 1085) (DOE/ 
fJA-0035 (85/01)) (■howins petroleum and natural 
**■> umiumptfcon per 1972 dollar of Croat National 
Product declining from 41.0 MBtu in 1977 to 2&0 
Mfttu In the fourth quarter of 1904) 

Natural Gas Monthly, supra at note 5. t2 (Table 
11 ; showing decline In natural gat consumption from 
t>roalmat»ly 19 6 Tcf in UTS-1000 period to 17.5 
Tti in 1964). 

n Natural Gas Monthly, supra note 5. al 23 (Table 

10J. 

** Natural Gas Monthly, supra note i at 43 (Table 

231 

4 Interstate Natural Cat Association of America. 
Dm Cat Contracts Problem: Results of ao INCAA 
Sorvry" (May 1903) 

"Interstate Natural Cat Association of America. 

V 'lunlary Carriage Through 1904” (May 1905) 

1 ' To assure that this goal Mat being achieved. 

( 'ingreta established a monitoring mechanism 
N ctioo 123 of the NCPA requires DOE to submit to 
tb.< President and Congress two reports that 
' ^mine "natural gat prices, supplies and demand. 

the competitive conditions and marhrt forces In 
tho natural gas industry.** 

* * Interstate Natural Caa Association of America 
“Voluntary Carriage Through 1904“ (May 1905). 


suppliers. 33 Alterations in the way risks 
are shared, more open access to 
transportation and concomitant changes 
in service agreements, and new gas 
purchase policies are reflections of and 
responses to fundamental changes 
which have already occurred in natural 
gas markets. These new ways of doing 
business in response to market forces 
have important implications for the way 
the industry is regulated, and have made 
necessary timely regulatory 
adjustments. 

B. The Problem in a Nutshell 

As these changes in the industry have 
occurred, a number of problems have 
been brought to the Commission's 
attention: 

1. Many interstate pipelines have 
contracted for more gas supply than can 
be marketed at the prices set forth in 
those contracts. 34 

2. Producers of gas. responding to very 
high prices for small supplies of 
deregulated gas. have developed new 
supply sources of gas.** But since the 
market could not absorb these 
quantities at prevailing prices, a surplus 
has been created. 36 resulting in many 
wells being shut-in and in producers— 
particularly independent producers— 
seeking alternative markets for their 
gas.* T 

3. Pipelines have sought alternative 
markets as well and sought out new 
customers. But the existing customers of 
the pipelines have been concerned that 
so-called "off-system" sales would 
effectively transfer to the new 
customers a portion of the economic 
rent associated with the old. price- 
controlled gas. Reflecting these same 
concerns, the Commission generally has 
ollowed these sales only under 
somewhat restrictive conditions. 36 


M See. ey . OUssns Energy Carp* 31 FERC 

|-(196$). (Order Approving special marketing 

program for subsidiary of non profit energy 
company); Yonks* Resources. Inc.. JO FKRC f 61.201 
(1965) (Order authorising spot marketing program 
fat an independent gat marketer); Tenngasco Carp, 
et oL 30 FKRC \ 61.200 (19S5) (Order approving tpot 
market or exchange program for new marketing 
ufTiliatvs of Tonnes tea Gas Pipeline Co.); PnnMvrk 
CUts Co . 28 FKRC f 01.341 (1964). clarified 26 FERC 
101.396 (1964) (Order approving marketing program 
for affiliate of Panhandle Eastern Pipe Line Cry and 
Trunkline Gat Co.). See also, Phase I comment* of 
New York Mercantile Exchange (at 9k 

M lnlerxtate Natural Gat Association of America. 
supra, n.32. 

*» Note 24. supra. 

•• Note 21k supra. 

,T See. eg. applications foe special marketing 
programs filed with the Commission by producers 
since November 2a 1963. 

•• Statement of IN>Hcy in Off-System Sales. 23 
FKRC 161.140 (1983| Bui see also Natural Cat Pipe 
Line Co of America. 28 FERC 181.174 (1964). 


A. Purchasers of natural gas, seeing 
the availability of supplies in the field at 
prices below the rolled-in average cost 
of all gas, have sought to purchase gas 
in the field and receive it instead of the 
supplies which the pipeline has obtained 
under the non-uneconomic long-term 
contracts. 36 

5. The pipelines hove generally 
expressed a reluctance to provide this 
transportation. 

a. With respect to incremental 
volumes (i.e.. gas that would not 
displace a sale by the pipeline itself 
from its own contracted-for supply), 
pipelines generally have not had 
adequate incentives to provide this 
service as long as the pipeline's rate 
structure required the crediting to the 
pipeline’s sales customers of essentially 
all revenues received from the 
transportation. The regulations allowed 
the pipeline to elect an option pursuant 
to which costs would be allocated to the 
transportation service (allowing 
retention of the revenues), but until 
fairly recently most major pipelines had 
not elected that option. 40 Moreover, the 
pipelines were under no legal obligation 
to elect the revenue retention option. 
Once pipelines began to design their 
rates to allocate costs to the 
transportation service, thereby 
obtaining the right to retain revenue, the 
ratemaking rationale for declining to 
transport incremental volumes has 
diminished. 

b. With regard to volumes of gas that 
would displace a sale by the pipeline 
from its own contracted-for supply, the 
situation has been somewhat more 
complex. 

(i) Where the pipeline's take-or-pay 
exposure was so great that it believed 
that prepaid gas would never be able to 
be "made up," the pipeline faced the 
possibility of forfeiting the entire 
principal amount of the prepayment. 
Under these economic circumstances, 
even where the pipeline was able to 
retain the revenues received from 
providing transportation, the pipeline 
would still lose money were it to 
transport gas that would displace a unit 
of contracted-for gas. The more gas it 
transported, the more money it would 
lose. Under these circumstances the 
pipeline's reluctance to transport was at 
its height. 

(ii) Where the pipeline's take-or-pay 
exposure was not so great as to confront 
it with the prospect of forfeiting 


•• US Energy Information Administration, 
Natural Gat Monthly. Table 22 (November 1964) 
(published January 1965). 

•• This is based on rate Minx* with the 
Commission. 
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prepayments, the question was more 
one of cost allocation. If the pipeline had 
to finance the prepayments, who should 
bear the burden of the carrying charges 
associated with the prepayment: the 
sales customers, the transportation 
customers, the producer (by not being 
paid in accordance with the contract), or 
the pipeline's shareholders? 

6. A number of key aspects of the 
existing contractual arrangements in the 
industry from wellhead to city-gate 
tended in large part to allocate to the 
buyer the risk that the supply of the 
commodity might prove unmarketable at 
some point over the life of the contract. 
As a result, the average delivered price 
of gas has been slow to adjust 
downwards to transmit price signals 
more accurately that would help 
increase consumption and absorb the 
available excess supply. 

7. This situation is resulting in a very 
large loss to the American economy in 
terms of net economic efficiency. 41 In 
concrete terms, this has meant a drag on 
the competitiveness of American 
products in world markets, lost jobs, lost 
production, and unnecessarily high 
energy costs to all consumers. It has 
contributed to distortions in the 
financial markets and to the inefficient 
allocation of scarce investment capital 
by encouraging the over-investment in 
what now appear to be uneconomic 
energy supplies. 

8. As a result it appears that the 
current regulatory principles now tend 
to result in rates for the jurisdictional 
sale or transportation of natural gas that 
may not be the lowest reasonable rates 
consistent with reliable, long-term 
supply. 

C Legal Obligations Under the Natural 
Gas Act 

Sections 4 and 7 of the Act establish 
the basic framework and authority 
under which the Commission regulates 
natural gas transportation and sale for 
resale in interstate commerce. 

First, section 7(c) provides that 
natural gas companies must obtain 
authorizations from the Commission, in 
the form of a certificate of public 
convenience and necessity, before 
constructing or operating any facilities 
to be used for activities within the 
Commission's jurisdiction. This 
authorization is given only if the 
Commission finds that the proposed 
service, sale, operation, or construction 
will be required by the present or future 
public convenience and necessity. 
Additionally, under section 7(b). the 
Commission's authorization must be 


41 Section 123 Report svpm. at S-2. 


obtained before any service or facilities 
subject to the Commission's jurisdiction 
are abandoned. 

Second, section 4(a) establishes the 
general standard (which forms the 
purpose of the Act) that all rates and 
charges for service subject to the 
Commission's jurisdiction must be just 
and reasonable. Section 4(b) establishes 
an additional standard requiring that the 
transportation or sale for resale of 
natural gas by regulated companies may 
not result in the grant of any undue 
preference or advantage or subject any 
person to an undue prejudice or 
disadvantage. Any changes by a natural 
gas company in its rates, charges, 
classifications, or service may only take 
place after proper notice to the 
Commission, as specified in section 4(d). 

In addition to this basic framework 
created by sections 7 and 4. Congress 
gave the Commission very significant 
authority in sections 16 and 5 of the Act. 
Section 16 reads in pertinent part: 

The Commission shall have power to . . . 
prescribe, issue, make, amend, and rescind 
such orderi. rules or regulations as it may 
find necessary or appropriate to carry out the 
provisions of this act 

Section 5(a) provides in pertinent part, 
that if the Commission: 

[s]hall fine that any rate, charge, or 
classification demanded, observed, charged, 
or collected by any natural gas company in 
connection with any transportation or sole of 
natural gas, subject to the jurisdiction of the 
Commission, or that any rule, regulation, 
practice or contract affecting such rate, 
charge, or classification is unjust, 
unreasonable, unduly discriminatory, or 
preferential, the Commission shall determine 
the just and reasonable rate, charge, or 
classification, rule, regulation, practice or 
contract to be thereafter observed and in 
force, and shall fix the same by order. 
|Fmphasis supplied.) 

These statutory pronouncements are 
mandatory 89 opposed to precatory. The 
broad language of section 16, when 
employed in conjunction with section 5, 
has permitted the Commission to alter 
and amend conditions to certificated 
service with full approval of the courts. 
Section 5(a) has been interpreted a9 
giving the Commission authority to alter 
the terms and conditions of certificated 
service even though the affected parties, 
acting alone, could not have changed 
them. F.P.C. v. Louisiana Power and 
Light Co.. 406 U.S. 621. 646-647 (1972). In 
Opinion No. 754-A, Docket No. RP71- 
119. issued August 17,1976. aff*d on 
other grounds. Hercules. Inc. v. F.P.C,. 
559 F.2d 1208 (3rd Cir. 1977), the Federal 
Power Commission concluded, with 
court approval, that it could exercise its 
section 5 authority to promulgate new 


terms and conditions under which 
certificated service would be performed. 

Moreover, the Commission also has 
an obligation under the statute to weigh 
and consider the competitive effects of 
our decisions. See . e.g.. Gulf States 
Utilities Co. v. F.P.C.; and 411 U.S. 747, 
760 (1973): and Northern Natural Gas 
Co. v. F.P.C.. 399 F.2d 953. 958 (D.C. Cir. 
1968). 

The combined effect of sections 5(a) 
and 16 Is to require the Commission to 
change terms and conditions under 
which a pipeline renders a certificated 
service if those terms and conditions 
result in rates or changes which are 
subsequently found unjust and 
unreasonable. As the United States 
Court of Appeals for the District of 
Columbia Circuit stated in American 
Smelting and Refining Company v. 
FP.C. 494 F.2d 925, 940-941 (1974). cert 
denied. 419 U.S. 882 (1974), once the 
Commission finds that an existing rate 
or charge is unjust or discriminatory, it 
"must prescribe the remedy for that 
condition." If the existing illegal rate or 
charge is the result of the operation of a 
provision that was set out in the initial 
tariff or terms and conditions of service 
when the certificate was issued, the 
remedy clearly will lie in the alteration 
of that provision. 

As noted above, it is our tentative 
judgement that the existing regulatory 
framework may no longer operate to 
provide the lowest reasonable rates 
consistent with reliable long-term 
service. Accordingly, the Commission iB 
proposing to modify its regulations to 
address each of the major aspects of 
these problems. 

UI. Discussion of Proposed Policies 

A. Increasing Regulatory Options 

The proposed regulations are 
intended, for the most part, to 
supplement existing Commission 
regulations and provide additional 
options to interstate pipelines that seek 
increased flexibility in offering those 
services that their customers wish to 
purchase. 

The proposed regulations permit 
pipelines to enjoy greater flexibility and 
the opportunity for increased returns hs 
long as the pipeline is willing to assume 
the economic risks of under-recovery of 
costs. 

With one notable exception, there is 
no requirement in this proposal that 
would be imposed involuntarily on any 
pipeline. Rather, a pipeline that so 
desires would remain free to offer only 
natural gas sales and storage services in 
which the transportation component of 
the service is part of a package or 
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bundle” of services. 42 The various 
< iccess and rate conditions would only 
ipply if the pipeline chose . after the 
effective date of the proposed rules, to 
hold itself out os a transporter of gas for 
there. 

The exception is the requirement that 
all pipelines separate out, for billing 
purposes, their supplies of “old” gas. 
Under this three-part billing mechanism, 
ihe subsidy associated with the old 
price-controlled gas would be effectively 
allocated to the historical customers. 
iTiis requirement is intended to help 
ievel the playing field” by requiring all 
pipelines to compete for new markets on 
the basis of their current cost of gas 
unaffected by their relative shares of 
older, price-controlled supplies. 

B Accountability, the Allocation of 
Bis A. and Returns to Equity 

Accountability is inherent in a 
i impetittve environment: each 
f irtiripant assumes responsibility for 
the success or failure of its own market 
participation. Accountability is 
ultimately achieved in the marketplace 
through revenue collections which are 
either sufficient or insufficient for cost 
rovery. The risk that revenues will be 
insufficient for cost recovery is what 
motivates the firm to recognize the 
potential consequences of its decisions, 
Efficient firms can expect to recover 
their costs of providing service. 

In efficient firms cannot. Involuntary cost 
shifting and cross-customer subsidies do 
not occur. 

Our intention is to foster, consistent 
with the NGA and NGPA, viable 
competition where it exists or could 
exist* and to retain more traditional 
public utility-type regulation where it is 
necessary to protect natural gas 
1 nsumers. In those areas where viable 
competition exists or could exist 
general regulatory principles that foster 
such competition are likely to offer 
greater protection of purchasers than an 
individually adjudicative-type 
procedure. 

Thus, in those markets that could be 
viubly competitive, accountability may 
b< supplied by the discipline of the 
market. Regulatory oversight would still 
t* required in the other markets. 

Clearly, the question of how risks are 
allocated among market participants is 
intimately tied to the question of 
accountability. Where risks are 
^located by legal rules to one party to a 
transaction, there tends to be little 


In addition, a pipriin* could continue to 
reform transportation service* for othrra urvdrr 
•listing individualized section 7(c) transportation 
^rtificslea. These pre-existing arrangements would 
'* Rfandfathered” under the proposed rules. 


accountability borne by the other party. 
It is our tentative judgement that, with 
regards to pipelines that in the future 
hold themselves out as transporters, the 
risk of under recovering the costs of the 
sen ices in question between rate 
periods Is appropriately be assigned to 
the pipeline. This tentative judgement Is 
reflected in the proposed rules that 
require the use of volumetric rates for 
these services and that forbid the use of 
minimum bill 8nd minimum take-type 
provisions. As detailed below, we call 
for comment on the appropriateness of 
allowing for capacity reservation 
charges to be used, however, where 
specifically agreed to by the customer. 

To the extent that these proposed 
changes result in increased risks borne 
by pipelines that are not offset by 
reduced risk elsewhere, Ihe Commission 
anticipates that returns on equity will be 
adjusted appropriately. 

C. Proposed Policies. 

Accordingly, the Commission is 
proposing to adopt policies to address 
the major components of the problems 
identified during our NOI proceeding. 
The proposed policies would be 
implemented in the various rule changes 
described in Part V of the proposal. 
Generally stated, those proposed 
policies are as follows. 

1. Non-discriminatory access to 
transportation. A pipeline that chooses, 
after the effective date of the proposed 
rules, to hold itself out os a transporter 
of natural gas for others should offer 
that service without discrimination to all 
shippers willing to pay appropriate cost- 
based rates. 

2. Increased flexibility in offering new 
services and changing rates. In those 
areas where competitive forces are 
adequate, the regulatory framework 
should allow all participants in the 
industry greater flexibility to adjust to 
market conditions so long as the 
adjustments do not involve cross 
subsidization or the involuntary shifting 
of costs among customers. This 
flexibility should not preclude—at the 
federal regulatory level—the entry of 
new companies to serve existing loads, 
as long as the regulatory framework 
allows comparable flexibility to all 
competitors. We recognize that the 
prospect of new entry may raise issues 
of acute concern in some cases for 
individual localities. However, it is our 
tentative judgement, reflected in the 
proposed rules, that, under our system 
of federalism. State governmental 
authorities, not the Commission, are 
provided the discretion and authority to 
evaluate these issues and to strike the 
appropriate balance among competing 
local interests. 


3. Establishing appropriate levels of 
company accountability. The more 
competitive environment that has begun 
to emerge for the pipeline industry has 
required firms within the industry to 
respond in new and innovative ways. 
For the Commission to allow regulated 
companies to respond flexibly and 
quickly to these requirements (by 
authorizing new ventures, or allowing 
companies to alter the way in which 
some traditional service has been 
rendered because of on unregulated 
entity's market threat) the pipeline must 
be held accountable for such decisions. 
To do otherwise is to eliminate a very 
powerful incentive to reasoned and 
rational behavior on the part of pipeline 
companies, and require more explicit 
regulatory requirements and oversight 
instead. 

Common sense and economic theory 
both suggest that putting a firm at risk 
for the consequences of its investment 
and operational decisions can affect the 
incentives to undertake those decisions 
judiciously: a firm is more likely to work 
to minimize its costs if its financial 
health is at stake than if its costs, even 
some fraction of its costs, are 
guaranteed. It is generally accepted that 
the potential for profit end the fear of 
financial loss create strong incentives 
for firms to hold down costs. Thus, 
pipelines that bear significant business 
risk, that is, firms that are ultimately 
accountable for their business decisions, 
are more likely to operate efficiently 
than are those firms that bear little or no 
risk. This aspect of policy 
implementation in the current 
rulemaking is reflected in the 
ratemaking design requirements as well 
as the Commission's willingness to grant 
competing certificates when pipelines 
demonstrate a willingness to assume all 
risk of the certificated activities. 

4. Adjustment ofsenice agreements 
and service obligations. Existing 
certificate obligations and individual 
service agreements were largely 
developed in an era of wellhead price 
controls when natural gas was the 
cheapest fuel. Markets were largely 
supply or capacity constrained rather 
than demand constrained. With the 
gradual lifting of those controls, 
conditions have changed; it now 
Appears appropriate to provide an 
opportunity to pipelines and their 
customers to make necessary 
adjustments to better reflect current 
conditions, especially where a pipeline 
is willing to assume these non- 
discriminatory access conditions and 
open its system for transportation. This 
proposed policy i9 reflected in the 
proposed rules regarding customers' 
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conditional rights to reduce their firm 
sales obligations and the provision for a 
corresponding pre-grant of 
abandonment to the pipeline. 

5. Removing the remaining distorting 
effects of prior price controls. For the 
proposed policies enumerated above to 
be effectively implemented, it is 
necessary to minimize the distortions 
still caused in current and future 
markets by past price controls on 
natural gas at the wellhead. It is the 
Commission's tentative judgment that 
transitional policies should be adopted: 

(1) To provide regulatory predictability 
to interstate pipelines seeking to resolve 
future take-or-pay exposure under so- 
called "problem contracts:" and (2) to 
require all pipelines to separately bill 
the old gas volumes to their customers 
while reserving to historical customers 
the benefits of that gas for which 
Congress saw fit to retain wellhead 
price control. 

6. Regulations that are appropriate in 
times of rising as well as falling 
commodity prices. Finally, the proposed 
regulations are intented to establish a 
long-term regulatory framework—not to 
be a reaction to immediate 
circumstances. The measure of a good 
regulatory scheme is that it remains 
valid in all circumstances—in times of * 
shortage as well as surplus. To this end. 
the proposed regulation would establish 
a scheme that reflects and promotes 
competition, secures its benefits to 
natural gas consumers, and gives to 
natural gas companies the tools with 
which they can compete. 

D. Specific Policy Proposals 

1. Transportation policies. The initial 
focus of this proposal is a simplified 
transportation framework for non-owner 
shippers. Since 1978. transportation of 
gas for non-owner shippers has 
increased significantly: today, it is a fact 
of life. These proposed regulations 
provide an appropriate framework in 
which transportation may take place, 
and appropriate regulations to facilitate 
such transactions. 

a. Son-discriminatory access to 
transportation. This proposed rule 
would require that any natural gas 
pipeline seeking blanket or expedited 
authorization to provide transportation 
service separately from gas sales would 
be required to offer transportation 
serv ice on a non-discriminatory basis. 
Such transportation service would be 
offered as a stand-alone service, 
unbundled from any other services, and 
separately tariffed. This precludes any 
tying arrangements between the 
transportation service so offered and 
other services unless such bundled 
transportation services are offered as an 


additional optiun to the stand-alone 
transportation service. 

The rule, as it applies to newly 
certificated transportation, would apply 
the Natural Gas Act prohibition against 
unduly discriminatory rates and 
services. Discrimination is objectionable 
because it benefits certain customers at 
the expense of others. Thus, this rule 
would prohibit discrimination in the 
outright selection of customers. It would 
also preclude more subtle forms of 
discrimination, such as proscribing 
discrimination only within a customer 
class and then permitting establishment 
of countless customer classes. It 
prohibits discrimination among 
customer classes as well as exclusion on 
the basis of volume requirements, the 
quality of service rendered, the end-use 
to which the gas is put. or the type of gas 
transported. 

b. Quality of self-implementing 
transportation service. The basic 
transportation service to be offered on a 
non-discriminatory basis must be 
service subject to the same curtailment 
priorities and curtailment procedures as 
the pipeline has established for its sales 
customers. Those customers electing this 
service can neither be discriminated 
against nor unduly favored in terms of 
the quality of service they receive when 
compared with any other service 
involving transportation made available 
by the pipeline. 

A simplified example may be helpful. 
Suppose a pipeline has 100 units of 
capacity. The services offered include: 

(a) Contract demands for sales of 60 
units, (b) contract demands for long¬ 
term section 7(c) transportation of 20 
units, and (c) 20 units of self- 
implementing transportation. 

Assume the pipeline has fixed costs of 
$100 and that these costs are allocated 
to the three services in proportion to the 
capacity available for each service. 
Assuming representative volumes of 
4000 units of transportation over the 
year, the volumetric rate for self- 
implementing transportation would be 
5.0 mills per unit ($20 of fixed cost 4- 
4000 units =* 5 mills per unit of 
transportation service). 

The 4000 units of self-implementing 
transportation, if fully utilized, would 
recoup the full allocation of fixed costs 
attributable to this service. Thus, self- 
implementing transportation ha9 equal 
standing with the other types of service. 
The 20 units of capacity for self- 
implementing transportation are 
guaranteed to be available for the 
purpose of short-term transportation. 
They are not guaranteed to any 
individual customer, however. A 
customer seeking such an individual 
assurance may prefer traditional section 


7(c) transportation (what some 
commenters referred to as "Cadillac" 
service). Once a customer contracts with 
the pipeline for self-implenienting 
transportation service, the customer will 
receive firm service so long as capacity 
is available. Self-implementing 
transportation is not subject to any 
other type of service (contract sales or 
contract transportation). The pipeline 
may also provide interruptible 
transportation service, but this is. of 
course, subject to interruption if 
customers for those other services make 
demands up to their contract limits. 

c. Adjustments of contract demand 
Additionally, in order to assure truly 
non-discriminatory access to 
transportation service under this rule, all 
pipeline customers must have the 
opportunity to adjust their contract 
demand for sales service so that may 
take advantage of transportation 
service. This means that customers thai 
have signed exclusive supplier sales 
contracts must also be given an 
opportunity to choose between either 
continuing their present sales agreement 
or adjusting some portion of it to 
transportation service. 

Reductions to contract demand may 
be accomplished by the customer by 
reducing its contract demand by no 
more than 25 percent of its contract 
demand in any given year. At the 
discretion of the pipeline, the customer 
will be permitted to reduce up to 100 
percent of its sales volumes under 
contract. 

Such reductions of sales entitlements 
require thirty-days notice to the pipeline. 
Once firm sales volumes have been 
reduced, the pipeline may, at its 
discretion, readjust the contract demurni 
of a customer back to the original sales 
entitlement, if requested by the 
customer. Such adjustment of sales 
entitlement require a proportionate 
adjustments to any demand charges, 
minimum bills, minimum takes, or any 
other fixed charges that are otherwise 
required under the tariffs in effect for 
the firm sales service being adjusted. 
Total reduction of sales service to 
transportation service would therefore 
eliminate entirely any revenues paid the 
pipeline by the customer arising from 
the sales tariff. 

d. Rote conditions. In order to insure 
that the pipeline is fully accountable for 
the consequences of its decision to offer 
transportation services under this rule, 
the rates permissible under this 
transportation program are conditioned 
as detailed below. As a consequence, 
customers should not be concerned by 
the potential for unwarranted cost 
shifting in the event the transportation 
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program causes third-party gas sales to 
replace the pipeline’s sales. Similarly, 
customers electing transportation 
service from the pipeline would be 
accountable for that decision. That 
accountability is realized through the 
responsibility they assume for securing 
their own gas supplies up to the volumes 
of transportation they have elected. 

(i) Proscription on cost shifting. First, 
rates for transportation would recover 
only those costs properly attributable to 
transportation service. Analogously, 
customers who do not avail themselves 
of the transportation service would not 
have any costs shifted to them as a 
consequence of the pipeline's having 
failed to recover its costs associated 
with its transportation service. As 
discussed below in our optional, 
expedited certificate proposal, the 
Commission proposes to prohibit 
applicants availing themselves of these 
optional procedures from ever shifting 
costs of underutilized capacity onto 
ratepayers in future rate cases. The 
Commission requests comment on 
whether it should impose such a 
condition to certificates for self- 
implementing transactions. 

(ii) Use of volumetric rates. As noted 
above, between rate cases, volumetric, 
cost-based rates allocate to the pipeline 
the risk of providing the service. 
Volumetric rates also preclude cost 
shifting among customers for different 
services, and provide accurate price 
signals as to the cost and the value of 
the service. 

Rates for transportation should be 
designed to achieve three objectives 
concurrently. Peak rates should ration 
capacity, off-peak rates should 
Maximize throughput, and the pipeline's 
revenue requirement allocated to 
transportation would be attained 
through transporting the expected peak 
and non-peak volumes at the maximum 
rate. 

Volumetric rates will be fully 
allocated and will recover costs 
assigned tp a particular rate period. 

Each customer would have a mileage or 
*one differentiated volumetric rate 
ceiling depending upon where the 
transported volumes are delivered. 

Thus, each customer pays only for the 
°°»t allocated for its own service. The 
customer who takes proportionally more 
of the service will pay, at the price 
filing, an amount greater by the same 
proportion. 

In the event the pipeline charges a 
r^te less than the maximum level 
allowed in a particular rate period, but 
does not make that discounted rate 
generally available to all transportation 
customers taking service under the 
volume rates, the Commission would not 


hold that such selective discounting is 
perse unduly discriminatory. Such 
discounting would be unduly 
discriminatory if there were cross- 
subsidization as a consequence; that is. 
if the discount provided one customer 
was based on costs borne by customers 
to whom the discount was not offered. 
That fact that a different price is paid is 
not. in itself either undue discrimination 
or “an unreasonable difference" in 
rates. 43 

Price discounting would not be 
undertaken lightly by a pipeline given 
the associated revenue loss from selling 
below the price ceiling; however, 
downward price flexibility would permit 
the pipeline to sell at a lower profit 
margin rather than not make any 
contribution to its overhead due to a lost 
sale. Indeed, to the extent that transitory 
demands for transpertation services 
may be highly elastic, a pipeline may 
actually increase total revenues by 
lowering the price of transportation 
services and increasing throughput by a 
larger percentage. 

(iii) Interruptible transportation 
service. The transportation service 
required to be offered under the 
certificate procedures described in this 
rule would not preclude the pipeline 
from retaining what are traditionally 
thought of as interruptible loads. Indeed, 
the maximum prices in the offpeak 
periods should presumably approach the 
rate levels formerly associated with 
interruptible transportation tariffs. The 
maximum rate in the peak period, by 
contrast, should be higher than the 
transportation component of non- 
seasonally differentiated rates presently 
on file. Thus, those customers previously 
unwilling to pay firm service rates will 
be even less likely to avail themselves 
of peak transportation service. Further, 
if the pipeline and some customer or set 
of customers are willing to establish 
some transportation service of inferior 
quality to the service covered in this 
rule, then as long as the tariff 
established for such service is a 
volumetric rate form and falls within the 
rate band established for transportation 
service under the rule, the Commission 
would presume the rate to be just and 
reasonable. 

Z Presumption of prudence. If a 
pipeline's gas is properly priced, it can 
compete ss a merchant with itself as 
transporter. If a pipeline loses sales to 
other suppliers, it may have exposure or 
incur costs associated with excess gas 
supply. As a result, pipelines may be 
reluctant to transport gas that might 
replace sales and aggravate their 


u Sre. Sea-Land Service * ICC. 73* F2d nil. 
1317 (D C. Clf. lW] 


surplus deliverability and take-or-pay 
obligations. 

Rather than limit transportation, the 
proposed rules relating to the "safe 
harbor" presumption of prudence is 
intended to create a framework with 
which these problems may be 
addressed. This presumption will be 
available only to those pipelines which 
offer open access to transportation 
pursuant to this rule. Moreover, the 
opportunity to enter new markets should 
reduce the likelihood of persistent 
losses. Having brought their wellhead 
purchase obligations into line with 
current market realities by means of 
lump sum payments to producers, 
pipelines will be able to make their gas 
purchase decisions and compete for 
markets on the basis of the actual 
wellhead prices unencumbered by the 
now uneconomic gas supply agreements. 

3. Optional expedited certificate. This 
rule proposes four vehicles to implement 
this policy of granting expedited 
certification, namely, expedited 
processing, granting of competing 
certificates, pipeline willingness to bear 
the full risk of new investment, and pre¬ 
granted abandonment. 

a. Expedited certification. This rule 
would amend the Commission's present 
regulations governing certificate and 
abandonment by adding an additional 
expedited certification process which 
will be available to pipelines willing to 
accept the full risk of the proposed 
venture. Blanket certification may be 
granted under this process. These 
certificates will be available for all new 
and expanded services and construction 
of additional facilities requisite thereto. 

Consumers are provided greater 
options in the array of gas services 
available when pipelines have the 
ability to offer new and expanded 
services and to construct new facilities 
on a timely basis. Easier entry and exit 
by a pipeline in the provision of new or 
expanded services are prerequisities for 
consumers to gain the full benefits of 
greater competition. 

This rule removes certification as a 
barrier to entry, and thus helps insure 
that pipelines proposed the most 
efficient scale for new facilities. 
Suboptimally-sized facilities will have 
higher average costs at design volumes 
and will be vulnerable to entry of more 
correctly-sized facilities. 

This rule proposes to maximize the 
use of alternative market access for 
producers and consumers and to provide 
incentives for competition where none 
exists. Distributors which are now 
restricted to one pipeline, even where 
new hook-ups involve construction of 
minimal tap facilities, may gain access 
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to more than one pipeline. Offerings of 
new pipeline services to off-system 
markets will be more readily possible, 
and willing competitors may enter 
established markets. This rule, then, 
removes any federal prohibition against 
adding new receipt or delivery points 
and does not permit discrimination 
which would permit some customer 
groups to add delivery points more 
easily than others. 

b. Granting competing certificates. 

The NGA gives the Commission broud 
certification authority. It does not 
require franchised monopolies, but 
instead provides for the certification of 
competing ventures. The proposed rule 
is intended to create conditions that will 
assure the benefits of existing pipeline 
market competition. Certification of 
competing services will be granted. 

c. PipeJine accountability . The 
essential aspect of this rule is the matter 
of accountability in the more 
competitive environment. To the extent 
a pipeline accepts full responsibility for 
its ventures, it is given a relatively free 
rein to function as a prudent, rational 
economic entity. So long as pipelines 
assume full risk of their ventures, there 
is little danger the ratepayers will be 
forced to absorb inappropriate costs. If a 
pipeline voluntarily accepts a certificate 
assigning all risk to the pipeline, the 
presumption must be that the 
undertaking is prudent. 

The rule would require pipelines to be 
at risk for services authorized under 
these optional, expedited certifications 
and would prohibit pipelines from 
shifting costs among customers in future 
rate cases. 

The Commission would impose four 
principles to carry out the requirement 
that no inappropriate costs be borne by 
customers. First, rates would be 
volumetric. Thus, the pipeline would be 
at risk for any failure to sell or transport 
up to its representative volumes. 

Second, only properly allocated costs 
would be included in the rates for this 
new service. Thus, this service would 
not cross-subsidize any other service, 
nor would it be cross-subsidized by any 
other service. Third, the pipeline would 
not be allowed to reduce its 
representative volumes in future rate 
coses. Thus, fixed costs will never be 
allocated to smaller volume of sales 
than those originally anticipated. Fourth, 
the pipeline would not be allowed to 
recover past losses in future rate cases. 
Thus, future customers* rates will never 
reflect a recoupment of past losses. 

The mechanisms to promote this 
accountability are the same as those 
discussed at more length above in the 
transportation proposal. Thus, the rule 
proposes that rates be time-varying. 


downwardly flexible, volumetric rates. 

No minimum bill, no demand charge and 
no revenue guarantee provisions and no 
cost banking will be permitted under 
these initial rates. Volumetric cost- 
based rates allocate initially to the 
pipeline the risk of providing the service. 
Properly allocated rates also preclude 
cost shifting among customers for 
different services (even though the rates 
are downwardly flexible), and provide 
accurate price signals as to the cost and 
the value of the service. 

d. Pre-granted abandonment. Where 
applicable, pre-granted abandonment 
will be provided, the period for 
authorization of any given service will 
be coterminous with the contracts 
governing that service. 

A part of accountability in a 
competitive market involves the 
negotiation of contracts defining rights 
and obligations, and assigning risk 
among the parties. Certificate 
applications ore geared to fulfilling these 
contractual obligations. It is therefore 
logical to make new certificates co¬ 
terminous with the eoveming contracts. 
Abandonment can thus be pre-granted 
or assumed to occur at the expiration of 
the relevant contracts when alternate 
suppliers exist 

e. Traditional certification. This 
rulemaking would not preclude the 
pipeline from having the full protection 
of a section 7 proceeding for obtaining a 
certificate with different terms and 
conditions, such as a different 
assignment of risk. Similarly, where 
customers have no alternate provider of 
the service In question and are willing to 
pay the just and reasonable rate for 
continued service, existing section 7 
abandonment procedures and protection 
would continue to be available. 

This proposed rule would not 
eliminate any of the existing section 7 
requirements; rather it would constitute 
an additional option available to natural 
gas companies, provided they are 
willing to abide by the conditions set 
forth herein. The conditions of this 
proposal may not be appropriate for 
existing service agreements or 
certificates unless the former are 
renegotiated and the latter amended 
accordingly. 

4. Billing mechanism for gas costs. 
Finally, the rule proposes three 
substantive policies with respect to the 
billing mechanism for a pipeline's 
purchase gas costs. First, consumers and 
producers shall see clear and more 
accurate price signals. Second, the 
playing-field on which pipelines 
compete will be leveled such that 
competition is fair and leads to 
economic efficiency. Third, the 
economic rents associated with "old** 


gas are preserved for a pipeline’s 
traditional customers. 

Currently, the rolled-in pricing of all 
gas purchases prevents these 
substantive policy objectives from being 
realized. Consumers are misled in their 
decisions on gas purchases and price 
signals are sent that natural gas is 
cheaper than the cost of purchasing 
additional increments. Producers, on the 
other hand, are given price signals that 
higher cost new gas supplies are 
marketable. Consumption decisions 
should be based on a more accurate cost 
of gas supply; production decisions 
should be based on a more accurate 
measure of the value of the gas supply 
Pipelines and merchants should be at 
risk in marketing gas. and their prices 
should reflect these production costs 
and consumer values. 

Currently, interstate pipelines have a 
relatively uneven distribution of low- 
priced gas from old fields. Newer 
independent merchants typically do not 
have access to these lower-priced gas 
supplies at alL Thus, some firms may 
possess comparative advantages which 
arc not based upon current operational 
efficiency. It is important that 
concommitantly with the Commission s 
encouragement of greater competition 
that the Commission ensures that the 
playing-field has been leveled such that 
competition leads to greater economic 
efficiency and not to expenditures for 
new transmission facilities or new gas 
supplies that would not be economic 
except for the one pipeline's relatively 
greater access to old gas. 

This rule proposes three vehicles for 
implementing these substantive policy 
objectives, namely, a three-part billing 
mechanism for natural gas supply, a 
presumption that certain gas priced by 
the pipeline is just and reasonable, and 
the assignment of entitlements to old gns 
to customers based upon their historical 
purchases. 

This proposed rule is intended to 
neutralize the price distortions caused 
by vintaged gas. While it does not perse 
mandate any change in pipeline costs, it 
does provide customers with a clearer 
understanding of the mix of ga9 being 
offered by the pipeline and of the real 
cost of Incremental consumption. 

a. Three part billing. The present 
practice of across-the-board rolled-in 
pricing permits and may encourage 
pipeline gas purchases at prices above 
market-clearing levels. Such purchases 
can then be balanced out by other low- 
cost gas which serves as a cushion. The 
proposed three-part scheme will not 
eliminate the possibility of that 
happening, but will mitigate the effects 
of pricing signals distorted by cushion 
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gas. and will make explicit the effect of 
the cushion in the pricing of system 
supply. 

The proposed three-part rule would 
preserve the economic rents associated 
with this gas for the pipeline customers 
as Congress apparently intended. 
However, by confining the sales of old 
gas to the initial block, the effective use 
of old gas as a competitive tool in 
marginal or new markets jwill be 
blunted. Ownership of an old gas 
cushion will become less relevant for 
inter-pipeline competition. 

The proposed rule would, through the 
pricing of the second block, convey 
immediate price signals along the 
distribution chain from customers to 
pipelines to producers* Customers would 
be able to base consumption decisions 
on the present incremental cost of gas. 

Further, the second block would be 
priced higher than a pipe-line’s present 
WACOG, which includes old gas. 

1 lowever, since customers would be 
purchasing from both blocks, a given 
pipeline customer's total gas costs might 
not necessarily change. Second, for the 
gas solid to marginal and new markets, 
or for additional sales to pipeline 
i ustomers. any significant disparity 
between pipeline prices and market 
Hearing prices would impose market 
discipline on the pipeline in the form of 
load loss. The sale of gas in the second 
block would thus provide an immediate 
measure of the appropriateness of a 
pipeline's gas acquisition practices. This 
in turn would also provide a strong 
incentive for pipelines to realign their 
gas costs and prices. Finally, we would 
note that, if the price of gas in the 
second block were such that the gas was 
difficult to market, this would not mean 
•1 was inappropriate to use a scheme 
which priced a pipeline's gas sales to 
reflect acquisition costs. Rather, it 
would mean that the pipeline's purchase 
price for gas was inappropriately 
established above market-clearing 
levels. 

rhe Commission requests comments 
°n how the costs contained in the third 
charge should be allocated as between 
the two blocks. 

b. Prudence tests for price of gas in 
the second block . If the pipeline offers 
transportation as a distinct service on a 
n<>n-discriminatory basis and the 
pipeline has provided its customers full 
adjustment rights to reduce contract 
demands, then the price established for 
the volumes of gas sold in the second 
block would be determined by the 
pipeline and this price would be 
presumed to be just and reasonable by 
this Commission. This presumption may 
be rebutted. 


This proposal acknowledges that the 
selling price of the second block reflects 
an accurate measure of the cost of and 
value of new gas when the pipeline has 
provided transportation as a distinct 
service on a non-discriminatory basis to 
all customers and after which its 
customers gain the ability to convert 
fully their system sale pruchases to 
transportation. In this event, the pipeline 
would be at risk for its purchasing 
practices with both profit and loss 
possible. If the pipeline attempted to 
charge a price higher than the delivered 
price charged by other suppliers, its 
customers could turn to other 
merchants. The pipeline, then, may 
suffer a loss from having to sell below 
its weighted average cost of new gas 
and from being unable to pass on any 
attendant take-or-pay obligations. There 
is no deferred balance account for new 
gas supply In which the pipeline can 
place these losses for future guaranteed 
pass-through. 44 On the other hand, if the 
pipeline has vigorously pursued a more 
effective low-cost gas acquisition 
program than that of competing 
merchants (/.ft, the pipeline's weighted 
average cost of new gas is below the 
market price for new gas), then the 
pipeline should be rewarded with any 
gains that can be made in selling gas at 
the market price. 

This proposed rule would recognize 
that when customers can purchase from 
alternative merchants, the oversight of 
gas purchasing practices can be 
effectively augmented by greater 
reliance upon market forces. As 
independent merchants and marketers 
have arisen in the last few years, both 
consumers and producers have 
benefitted from their transmission of 
clearer price signals. Under the 
proposal, there would be a presumption 
that if the pipeline has opened its 
system to competition, the competitive 
city gate or delivered price would be a 
just and reasonable price. 

Given the proposed 25 percent per 
year reduction of firm sales to 
transportation specified In these - 
proposed regulations, this rule would 
provide at least a four-year transition 
period for this provision to be 
implemented. Particularly when taken in 
tandem with the safe harbor provisions 
of this rule, this adjustment period will 
allow pipelines to realign their gas 


** The divUlon of system supply gas in storage 
between Block 1 and 2 will be In the same 
proportion as the pipeline s purchase of these gas 
supplies for firm system sales over the past twelve 
months. Further. Block 1 and 2 gas in storage will be 
priced, as are all other gas sales, in these two 
blocks respectively. (The Commission does, 
however, request comments on alternative 
accounting treatment) 


pruchase schemas in a competitively 
efficient manner. 

Many of the NOI commenters argued 
for this change in the form of oversight 
on new gas supply purchases. This form 
of oversight is consonant with relying 
upon competition where competition can 
exist and with the assignment of proper 
risk and rewards for gas supply 
acquisition. 

For the pipeline which does not 
choose to provide transportation as a 
distinct, unbundled service, or until the 
pipeline's customers gain the full ability 
to convert sales to transportation, the 
pipeline would continue to price its 
volumes in the second block at the 
weighted average cost of their "new" 
gas supplies. For this supply, a deferred 
balance account would still exist to 
rectify differences between projected 
and actual new gas supply costs. 
Customers of this bundled service may 
still file complaints with the Commission 
that their pipeline supplier did not 
engage in prudent purchasing practices, 
and the Commission would still hold 
hearings on such complaints, where 
appropriate. 

c. Entitlements to old pas. Each 
customer's percentage entitlement to gas 
in the initial block would be equivalent 
to its relative share of the pipeline's firm 
sales volumes. This share would be 
calculated using actual sales and 
averaged for the years 1982,1983 and 
1984. Within thirty days of the effective 
date of this rule, each pipeline would 
nolify its customers of: (1) Each 
customer's actual takes for the years 
1982.1983 and 1984: (2) the annual 
contract quantity of sections 104.106(a) 
and 109 gas that was available to the 
pipeline for 1986: and (3) each 
customer's percentage entitlement to gas 
in the first block calculated as 
prescribed herein. 

If a pipeline and its customers by 
uncontested settlement, agreed on an 
entitlements formula other than that 
proposed in the rule, that alternative 
entitlement scheme could be used to 
allocate gas In the first block. 

This approach would assign the rent 
on old gas to consumers as Congress 
apparently intended. (The rent is the 
difference between the current market 
value on the old gas and its vintaged 
price.) However, to prevent these 
supplies from being a large influence on 
consumers' purchases in the current and 
future periods, the entitlement to old gas 
would be assigned to consumers based 
upon their past purchases. Thus, any 
incremental change in the current or 
future period would only reflect the 
price of gas in the second block. This 
rule indicates that this Commission is 
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nut concerned with the formula used to 
allocate the price benefits of old gas 
among a pipeline's customers as long as 
it is not based upon current purchases 
on new gas from that pipeline. Thus, this 
rule permits the pipeline and its 
customers to attempt to devise a better 
allocation formula before the starting 
date for this new three-block billing 
mechanism. 

New customers or expanded service 
of a pipeline will be served entirely from 
the second block of gas supply of that 
pipeline or from third-party supply. 

This rule removes the artifical 
advantage of the pipeline or merchant 
with great amounts of old gas. Further, 
the incentive for new interconnections 
will be based upon differences in 
current market efficiencies rather than 
access to old gas. 

R. Interrelating the Proposed Policies 

These proposed policies arc intended 
to implement our overall goal in the 
instant docket and to adjust our 
regulations to current and anticipated 
future economic realities in order to 
assure customers the lowest reasonable 
rates consistent with reliable long-term 
service. 

A detailed analysis of each of the 
rules being proposed to implement these 
proposed policies is set out in Section V 
of this proposal. But the proposed 
policies, and the rules being proposed to 
implement those policies, cannot be 
considered in isoloation. 

Rather, they reflect an effort to 
establish a comprehensive non- 
discriminatory program for the future 
interstate transportation of natural gas. 

This may be seen in several areas. For 
example, with respect to risk allocation, 
the proposed policies and implementing 
rules would open up access to many gas 
markets and parties. While this may 
increase the risk to a particular pipeline, 
that risk may be offset by other aspects 
of the proposed rules that provide to 
pipelines offering non discriminatory 
transportation the opportunities for 
commensurate competitive rewards. For 
example, for pipelines offering 
transportation as a separate service, 
these proposed rules would eventually 
provide a presumption that market 
prices are just and reasonable prices for 
certain of their gas sales. Similarly, the 
proposed rules offer pipelines providing 
non-discriminatory transportation an 
opportunity to recover the costs of 
extinguishing certain contract 
obligations. Furthermore, it should be 
noted that, with open access to 
transportation under the proposed rules, 
the pipeline may over time eliminate a 
considerable amount of market risk for 


security of gas supplies that customers 
and/or suppliers will assume directly. 

The proposed streamlined 
certification procedure will provide all 
pipelines with new market 
opportunities. Revenue guarantees will 
not be provided for such new 
competitive ventures, but the 
opportunity for commensurate reward 
will be, by virtue of the volumetric rates 
proposed for such undertakings. 
Moreover, because of these proposed 
rates, no cost shifting can occur in the 
case of unsuccessful ventures. 

Core market protection as now 
defined by some market participants 
would be less feasible under the 
proposed rules. We would note, 
however, that such protections appear 
to play less of a role after enactment of 
the NGPA than was previously the case. 
The proposed policies would allow 
pipelines, their customers and suppliers, 
to compete more effectively and on 
more equal bargaining terms. Each of 
the various aspects of the proposal is 
designed to achieve this end. 

For example, the proposed three-part 
gas sales billing proposal is designed to 
minimize the distortions associated with 
the unequal availability of the old gas 
"price cushion." It confines the benefits 
of a pipeline's old gas to the pipeline's 
historical customers, and make9 the 
acquisition of new and marginal 
markets a function of the pipeline's 
efficiency in acquiring gas at 
competitive market prices—and a 
producer's ability to meet those market 
prices. Pipelines would thus compete 
with each other on a far more equal 
regulatory footing than previously. 

Such a sales billing structure also 
provides the incentive for pipelines to 
reduce their gas costs. As competition 
increases between pipelines, or on a 
pipeline system between sales and 
transportation, this three-part rate 
structure should serve to lower gas 
prices in the second block and act as a 
disincentive to imprudent pipeline gas 
purchasing practices. 

Incentives to operate efficiently! and 
to offer flexible innovative services (in 
short, incentives to achieve the 
maximum throughput possible 
consistent with recovery of the costs 
incurred under traditional public utility 
ratemaking principles) require that 
certification procedures neither hinder 
nor inhibit potential entrants from 
offering increased competition to firms 
currently operating in a market. 

Where a pipeline is willing to assume 
the full economic risks of a new venture, 
the public interest is not furthered by 
precluding the pipeline and its willing 
customers from obtainfng expeditious 
regulatory approval. As long as 


pipelines assume the full risk of these 
ventures, as required by the proposed 
rules, there is little danger that 
ratepayers will be forced to absorb 
inappropriate costs. Also, if a pipeline 
voluntarily accepts a certificate 
assigning all risk to that pipeline, the 
presumption must be that the 
undertaking is prudent. On the other 
hand, pipelines and their customers 
retain the optipn to contract for new 
services, facilities and operations under 
traditional Commission certification and 
ratemaking procedures. 

IV. General Requests for Comments 

A. Administrative Procedures 

These proposals open up a number of 
new service options for pipelines and 
their customers. In order to take 
advantage of these options, pipelines 
may choose to revise their rates and 
tariffs in rate cases under section 4 of 
the NGA. The Commission requests 
comments on what changes in its 
administrative procedures or Rules of 
Practice may be necessary In order to 
assure that we are able to process and 
review filings in a timely fashion. In 
particular, we request comments on the 
appropriateness of the effective dates 
proposed for these rules and on the 
potential need for the Commission to 
prescribe a schedule for making rate 
filings subsequent to the effective date 
of this rule. 

B. Strength of Presumptions 

One of the primary goals of these 
proposed rules is to provide the industry 
with regulatory predictability and 
stability in the Commission's treatment 
of services, facilities and operations 
provided by natural gas companies in 
competitive markets. In order to provide 
such predictability, these proposals 
provide that, if certain conditions are 
met and subject to rebuttal, certain 
activities are presumed to be consistent 
with the applicable NGA criteria. The 
Commission requests comments on 
whether such presumptions provide 
adequate regulatory predictability under 
the Commission's rules and procedures, 
or whether such presumptions should be 
strengthened into general principles or 
promulgated as binding rules. 

The Commission also calls for 
comment on whether there should be a 
presumption that the issuance of a 
blanket certificate under S 284.221 is 
required by the public convenience and 
necessity. 

C. Contract Adjustment Rights 

The Commission also requests 
comments on whether firm sales 
customers and their pipeline suppliers 
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should be provided greater or less 
flexibility to adjust their contract tights, 
service obligations or certificates in 
order to meet changing market 
conditions or certificates in order to 
meet changing market conditions 
consistent with the NGA. 

V. Changes to the Regulations To 
Implement the Proposals 

Explanation of Organization 

This section is divided into four 
p roposals designed to address the policy 
considerations discussed in Sections I, 

II 111, and IV. 

The four proposals are: 

A Transportation 

B. Take-or-Pay 

C. Optional Expedited Certificates 

D Billing Procedures for Purchased Gas 

A Transportation 

Part 264-Section 311 Transportation By 
Interstate/Intrastate Pipelines 

Section 284.3(c) Generally 
applicable provisions. This section 
currently provides that the Natural Gas 
Act shall not apply to facilities utilized 
solely for transportation authorized by 
section 311(a) of the NGPA. it thereby 
implements NGPA fi 601(a)(2) and 
exempts from NGA jurisdiction those 
facilities used exclusively for section 311 
transactions. The proposed rule does not 
propose any change to this regulation. In 
two recent orders, however, we 
addressed two complaints regarding 
reliance on $ 284.3 to permit the 
construction of facilities that would 
result in core market displacement. 44 In 
light of those orders, the Commission 
requests comments on the role and 
function of this section, including the 
impact on the Commission*! jurisdiction 
and how facilities constructed under 
action 311 may be used in the future. 

Section 284.4(b). This section requires 
any interstate pipeline engaging in 
section 311 transactions to file by 
telegram a summary report to the 
Commission within 46 hours after 
< ommencing deliveries of natural gas 
Bold, assigned, or transported under Part 
284. Intrastate pipelines engaging in 
such transactions are required to file a 
summary report with both the 
Commission and appropriate state 
regulatory agencies. The report includes 
the dates of commencement and 
anticipated termination of the deliveries, 
the estimated total quantities to be 


•‘Sec Columbia Com Transmission Corp. v 
( vnsaiidoted Co$ Transmission Corp u 31 FERC 
(19S5), and Columbia Cos Transmission 
Corp. v, Transcontinental Cos Pipe Line Carp.. 30 

raC|Bi^0O(i«isj 


delivered and maximum daily deliveries, 
and the rates to be thaiged. 

The proposed rule would delete this 
48 hour report as unnecessary in light of 
our experience with these transactions 
and the other reporting requirements in 
51 284.106 and 284.126 relating to these 
transactions. 

Section 284.7 Rote Conditions. This 
is a new section which sets forth a 
number of requirements for the rate filed 
by any person for transportation service 
preformed under new 5 5 284.102, 

284.122. 284.221, 284.224 or 284.243. or 
transportation or soles service under 
157.105. These conditions require the 
rate schedule to provide for a volumetric 
rate which does not include provisions 
that Guarantee revenue, such as 
minimum bills, minimum-take - 
provisions, or demand charges. The rate 
must also reasonably reflect any 
material variation in the coat of service 
due to the time that the service is 
provided (such as seasonal variations) 
or attributable to geographic variations. 

The rate schedule must also provide 
for maximum and minimum rates. The 
"maximum rate** is defined as the 
incremental cost of providing service if 
the service is offered at off-peak 
periods. The "minimum rate" is defined 
as the short-run average variable costs 
of providing service. If offered during 
peak periods, the "maximum rate" is 
based on the fully allocated costs of 
providing the service, less any fixed 
costs recovered in the maximum rate for 
off-peak service. 

All rates filed pursuant to this 
paragraph are subject to the 
Commission's review pursuant to 
section (4)(e) of the Natural Gas Act. 

Paragraph (c) provides that pipelines 
may charge a customer any rate 
between the maximum and minimum 
rate9. A pipeline may not file rates to 
recover revenue lost, during the period 
the rates were in effect, as a result of 
charging a rate less than the maximum 
rate. 

Paragraph (d) provides that if the 
pipeline offers rate schedules in 
conformance with paragraph (b), the 
pipeline may. subject to the specific 
agreement of the affected customer, file 
rate schedules containing other types of 
rates. 

The Commission requests comments 
on whether the restrictions placed on 
the pipeline's discretion to charge rates 
less than the maximum are consistent 
with the Natural Gas Act 

Section 284.102 Transportation by 
Interstate Pipelines. Sections 284.101 
through 284.107 apply to interstate 
pipelines transporting gas under section 
311. Section 284.102(a)(4) requires 


interstate pipimes engaging in section 
311 transportation to file the 48 hour 
report described above. This section 
would be revised to reflect the deletion 
of the 48-hour report. 

Section 234.102(b)(l)(i) currently limits 
transportation arrangements under this 
section to a period of two years. This 
condition is eliminated so that 
transportation arrangements may 
extend for the period agreed to by the 
parties. 

Paragraph (b)(l)(ii) of this section 
currently imposes the system supply 
limitation on interstate pipelines 
transporting gas under section 311. Such 
transportation currently is limited to gas 
delivered directly or indirectly to an 
interstate pipeline, intrastate pipeline, or 
local distribution company, which 
receives the gas for its system supply for 
resale. The proposed rule would 
eliminate this test and allow interstate 
pipelines to transport gas under the 
authorization in $ 184.102 without any 
system supply limitations. Therefore, 
interstate pipelines would be permitted 
to transport gas on behalf of an 
intrastate pipeline or local distribution 
company without any restrictions to the 
actual recipient 

While we have eliminated the system 
supply test, we wish to note that such 
transportation must still be "on behalf 
of* the intrastate pipeline or local 
distribution company. This is a statutory 
test in section 311 of the NGPA and is a 
necessary condition of transportation 
under that section. However, as we 
discussed in Order No. 48, 44 which 
implemented section 311, this test is a 
legal test, not a physical test, and only 
requires some nexus between the 
transporter and the intrastate pipeline or 
local distribution company. Thus, the 
intrastate pipeline or local distribution 
company need not physically receive the 
gas. but need only have the gas 
transported for its account. 

By eliminating the system supply test 
condition not required under the broad 
mandate of section 311, the Commission 
is recognizing that, under our system of 
federalism, it is within the traditional 
sound discretion of the states and local 
governments to regulate local 
distribution companies in the public 
interest. The slates, not the Commission, 
have the opportunity, and indeed the 
right, to determine the appropriate 
mixture of transportation and sales 
service provided to customers by local 
distribution companies not within the 
Commission's jurisdiction. 


•*SaI*s and Transportation of Natural Cat. 44 FR 
52179 (Sept 7.1979) 
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Section 284.103 Rates and Charges. 
The current provisions of 55 284.103 (a), 
(b). and (c) are retained but made 
subject to the volumetric rate conditions 
of new § 284.7 and new paragraph (d). 
discussed below. 

Paragraph (d)(2) of 5 284.103 currently 
provides that all revenues received by 
interstate pipelines for section 311 
transportation which are in excess of 
one cent per MMBtu are to be credited 
to Account 191 and flowed back to the 
interstate pipeline customers. However, 
the current section provides that such 
crediting is not required to the extent 
revenues fall within representative 
levels which have been credited in 
arriving at a test period cost of service 
or to the extent that volumes 
transported fall within representative 
levels which have been included in 
billing determinants for the purpose of 
establishing rates. 

Current paragraph (d) of 5 284.103 
would be removed and replaced with 
the requirement that rates for all self- 
implementing transportation be based 
on representative levels. Specifically, 
new § 284.103(d) provides that the rates 
for transportation shall separately 
identify cost components for 
transportation, storage, and gathering 
and will be based on representative 
levels of volumes of natural gas 
transported under 5 284.102 of Subpart 
B. 5 284.221 of Subpart C. and 5 284.243 
of Subpart II of Fart 284 and 5 157.105 of 
Subpart E of Part 157. Representative 
levels shall reflect either volumes that 
have been: (1) Credited in arriving at a 
test period cost of service, or (2) 
included in billing determinants for the 
purpose of establishing rates. 

Section 284.104 Terms and 
Conditions . This section sets forth the 
terms and conditions required in 
contracts for interstate pipeline 
transportation under section 311. 

The proposed rule would change 
paragraph (b) which now simply 
provides that the transportation 
arrangement be subject to the provisions 
of Subpart B, and inserts a new non* 
discriminatory access provision. The 
new paragraph (b) reads as follows: 

An interstate pipeline that provides any 
transportation service pursuant to % 284.102 
shall provide transportation service for all 
shippers willing to pay the applicable tariff 
rate on file with the Commission for service 
requested, without discrimination in the 
quality of service provided, the categories, 
prices, or volumes of natural gas transported, 
customer classification, or discrimination of 
any kind. 

This new provision will ensure that 
this transportation authorization is 
available to all shippers without any 
discrimination. 


This non-discriminatory access 
provision is identical in effect to the 
conditions required under new 
55 284.124(b). 284.221(c). 284.245(d) and 
157.103(f)* The Commission proposes 
that this nondiscriminatory access 
condition apply to all self-implementing 
transportation for others authorized 
under the Natural Gas Act or the NGPA. 
By this condition, the Commission 
proposes that all natural gas companies 
under the jurisdiction of the Commission 
who hold themselves out generally as 
transporters of natural gas for others in 
interstate commerce will do so subject 
to the general and specific condition 
that access to such transportation be 
provided to all shippers on a non- 
discriminatory basis. 

The Commission requests comments 
On whether all transportation 
certificates issued under section 7 of the 
NGA after the effective date of this 
proposed rule should be conditioned on 
non-discriminatory access of all 
shippers to transportation service. The 
Commission also requests comments on 
whether such a non-discriminatory 
access condition should be applied 
where a pipeline is not choosing to hold 
itself out generally as a transporter of 
gas, but is transporting under the 
requirements of law, such as a pipeline 
obligated to transport Outer Continental 
Shelf gas under the Outer Continental 
Shelf Lands Act of 1978. In addition, we 
request comments on whether such a 
non-discriminatory access condition 
should apply to certain transactions 
which are now defined as transportation 
under our regulations, such as 
exchanges of gas. but which may not 
involve a pipeline holding itself out 
generally as a transporter of natural gas. 

We are also proposing that 
acceptance of a certificate with the non- 
discriminatory access provision will be 
a condition on the availability of the 
take-or-pay payment presumption in 
new Part 161. the optional expedited 
transportation certificate presumption in 
new 5 157.104(b). and the just and 
reasonable rate presumption under the 
billing procedure for purchased gas in 
new 5 154.38(d)(4)(xij described 
elsewhere in this proposed rule. Finally, 
the Commission elsewhere in this NOPR 
is proposing that transportation under 
this proposed new 5 284 104. under a 
blanket transportation certificate issued 
under new $ 284.221 pursuant to section 
7 of the NCPA. or under an optional, 
expedited transportation certificate 
issued pursuant to new 5 157.105. as 
also proposed by this NOPR. would 
trigger the availability under new 
5 157.21 of certain contract adjustment 
rights to the firm sales customers of that 
certificateholder. 


By so conditioning the transportation 
programs available to pipelines and 
their customers under the NGA and 
NGPA. the Commission believes that 
this proposed rule will assist the gas 
transmission segment of the industry in 
accurately transmitting the competitive 
pressures and price signals which now 
exist at the wellhead and the burner-tip. 
In so doing, the Commission believes 
that it will be carrying out its statutory’ 
responsibilities consistent with the 
Natural Gas Act and the Natural Gas 
Policy Act. 

Three new paragraphs will be added 
to 5 284.104 that set forth the firm 
transportation requirement, a limited 
qualification to that condition and to the 
non-discriminatory access condition, 
and the customer contract adjustment 
rights. Paragraph (c) provides that the 
certificate holder transporting gas under 
the authority in 5 284.102 is required to 
offer firm transportation service to all 
customers receiving such service and to 
all other shippers requesting such 
transportation, provided they are willing 
to pay the applicable tariff rate. This 
will assure that this transportation 
authorization is available to all shippers 
who request it. An interstate pipeline 
will not be required, but may at its 
discretion, provide interruptible 
transportation service. 

Paragraph (d) qualifies the non- 
discriminatory access and firm 
transportation conditions set forth in 
paragraphs (b) and (c). respectively, 
providing that they will apply, subject 
only to the limited qualification that the 
pipeline will not be required to provide 
any requested service that would 
require the construction or acquisition of 
any new facilities. 

New paragraph (e) provides that the 
transportation service provided under 
this section is subject to the customer 
contract demand adjustment rights in 
new 5 157.21. 

Section 284.105 Extensions. This 
section, which sets forth the 
requirements for filing for extensions of 
transportation arrangements, is being 
eliminated. The revisions to 5 284.102 
eliminate the two year limitation on 
transportation arrangements. Therefore, 
transportation arrangements under 
Subpart B may be for any term agreed to 
by the parties. The new paragraph 
permits extensions for any period of 
time unless the Commission orders 
otherwise. 

Section 284.106 Reporting 
Requirements. This section sets forth 
the reporting requirements for interstate 
pipelines transporting gas under section 
311. Briefly stated, it currently requires 
an initial report, subsequent reports for 
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any significant changes, extension 
reports for interstate pipelines seeking 
to extend the transportation 
.rrengement beyond the initial two-year 
period or any period of extension, a final 
nport within 30 days after the period of 
the extension or termination of any 
transportation arrangement, and the 
filing fees. 

Since 5 284.102 is being revised to 
eliminate any restriction on the term of 
transportation arrangements, the 
provision for extension reports is being 
eliminated. However, the Commission is 
proposing to require annual reports by 
March 1 of each year under a new 
§ 284.106(c) that would state the actual 
volumes of natural gas transported 
mder Subpart B during the preceding 
calendar year and the revenues 
received. 

The Commission requests comment on 
how these requirements should be 
further modified or reduced to 
accommodate the regulatory changes 
proposed herein. 

Section 284.107 Applications, This 
subsection permits interstate pipelines 
to file applications for transportation 
arrangements under section 311(a)(1) of 
the NGPA which otherwise would be 
excluded by § 284.102(b)(1) of the 
Commission regulations. The new 
& 284.102, however, eliminates the 
system supply test and the two-year 
limitation on transportation, the two 
restrictions from which an applicant 
might have sought an exception. 
Therefore, this subsection would be 
eliminated. 

Section 284.122 Transportation by 
Intrastate Pipelines. Subpart C deals 
with certain transportation by intrastate 
pipelines under NGPA section 311 and 
begins with 5 284.121 dealing with 
applicability. Section 284.122 is the first 
substantive section of that subpart and 
sets forth the general rule and 
limitations on such transportation. 
Paragraph (b)(1)(H) of that section 
currently imposes the system supply 
limitation and is identical to current 
§ 284.102(h)(1)(h). This subparagraph 
would be eliminated since the system 
supply test is eliminated. In addition, as 
under 9 284.102. the two-year limitation 
on transportation authorization would 
he removed. As discussed under 
i 284.102. the transaction must still 
comply with the "on behalf of test set 
forth in the statute and more fully 
explained in Order No. 46. supra . 

Section 284.123 Rates and Charges. 
This section establishes the rates and 
charges for gas transported under 
S 284.122. Paragraph (b) sets forth 
certain elections that the intrastate 
pipeline may choose in establishing its 
rates for transportation. These options 


are retained in the current regulations, 
but new paragraph (e) makes them „ 
subject to the volumetric conditions in 
new $ 284.7. 

Section 284.124 Terms and 
Conditions. This section sets forth the 
terms and conditions for intrastate 
pipelines transporting under section 311 
and requires that contracts for such 
transportation provide that the 
transportation arrangement is subject to 
the provisions of Subpart C. The new 
9 284.124 retains this requirement in a 
new paragraph (a). 

A new paragraph (b) containing a 
nun-discriminatory access provision 
similar to thAt inserted in 9 284.104(b) is 
inserted. 

It provides as follows: 

An intrastate pipeline that provides any 
transportation service pursuant to $ 284.12 2 
shall provide transportation service for all 
shippers willing to pay the applicable rate on 
file with the Commission for the service 
requested, without discrimination in the 
quality of service provided, the categories, 
prices, or volumes of natural gas transported, 
customer classification, or discrimination of 
any kind. 

A new paragraph (c) is also added 
imposing a firm transportation 
requirement on intrastate pipelines. This 
provision is identical to the provision for 
interstate pipelines discussed above and 
set forth in new § 284.104(c), 

Section 284.125 Extensions. Thi s 
section permits intrastate pipelines to 
file for an extension of their 
transportation arrangement for a period 
of up to two years. Since the two-year 
limitation on transportation agreements 
in current $ 284.122(c) would be 
eliminated under the proposals, the 
parties to a transportation agreement 
will be able to obtain authorization for 
any length of term. Therefore, there will 
be no need to provide for extensions. 
Accordingly. § 284.125 will be 
eliminated in its entirety. 

Section 284.126 Reporting 
Requirements. This section sets forth 
the reporting requirements for intrastate 
pipelines transporting gas under section 
311. These requirements are similar to 
those for interstate pipelines in 9 284.106 
and require an initial report, certain 
subsequent reports, extension reports, a 
final report, and reference the filing fee 
provisions. 

With one exception, the initial full 
report, subsequent report, and final 
report requirements remain 
substantively unchanged and are set 
forth in §9 284.126 (a), (b). and (d). 
respectively. The subsequent report 
requirement is revised to specify 30 days 
as time within which significant changes 
must be reported. Since 9 284.122 is 
being revised to eliminate any limitation 


on the term of transportation 
arrangements, the extension reports 
requirement under 9 284.128(c) would be 
eliminated. A new 9 284.128(c) would be 
added to require annual reports by 
March 1, of each year stating the actual 
volumes transported during the 
preceding calendar year and the 
revenues received. 

Section 284.127 Applications. This 
section permits intrastate pipelines to 
file applications for transportation 
arrangements under section 311(a)(2) of 
the NGPA which otherwise would be 
excluded by current 9 284.122 of the 
Commission's regulations. The new 
9 284.122, however, eliminates the 
system supply test, thereby permitting 
natural gas to he delivered to any 
person, and the two-year limitation on 
transportation. These are the only 
restrictions from which an applicant 
may seek exception under current 
9 284.122(b). Therefore, this section 
would be eliminated. 

Part 284—Subpart F, Section 311 
Transportation for the Displacement of 
Oil (Order No. 30) 

Under Subpart F of Part 284 
(99 284.200-284.208), interstate pipelines 
were authorized to transport gas to end- 
users for the displacement of fuel oil 
during a "fuel oil emergency period," as 
defined in 9 284.201(c), When we issued 
Phase II of our blanket certificate 
regulations, we terminated this program 
since a separate, fuel-oil displacement 
program was unnecessary in view of the 
new generic transportation program. 

This program is therefore no longer in 
existence and these regulations will be 
removed. 

Part 284—Subpart G, Section 7(c) 

Blanket Certificates. General 
Descriptions of Revisions to Subpart G 

Existing 9 284.221 authorizes 
interstate pipelines to apply for a 
blanket certificate under section 7(c) of 
the Natural Gas Act to transport natural 
gas for the system supply of any other 
interstate pipeline. This section was 
intended to permit interstate pipelines to 
perform for other interstate pipelines the 
same activities that section 311 
authorizes interstate pipelines to 
perform on behalf of intrastate pipelines 
and local distribution companies. Under 
the proposed rule this section would be 
substantially revised to consolidate this 
blanket certificate with the blanket 
transportation authorization now 
available to interstate pipelines under 
§9 157.201 and 157.209. Section 284.221 
would be revised, as indicated below, to 
set forth the general terms and 
conditions of both blanket certificates. 
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Section 284 222. which now deals with 
the transportation, sale, and assignment 
of gas by local distribution companies, 
would be renumbered as $ 284.224 and 
revised as discussed below. The new 
8 284.222 provides for essentially the 
same authority as current 8 284.221. A 
new 8 264.223 would be added which 
would provide transportation 
authorization similar to. but less 
restrictive than that set forth in the 
Commission's blanket interstate pipeline 
transportation program in 8 157.209. 

Section 284.22 / General 
Transportation by Interstate Pipelines 
on Behalf of Others . New paragraph (a) 
of the new section will generally set 
forth the applicability of the blanket 
certificate, i.e.. permit any interstate 
pipeline to apply for a blanket 
certificate. This certificate will be 
different from that for which interstate 
pipelines may now apply under 
8 157.201. Upon receipt of such 
application, the Commission will 
conduct a hearing under section 7(c) of 
the Natural Gas Act. If required by the 
present or future public convenience 
and necessity, the Commission or its 
delegate will issue the pipeline a blanket 
certificate authorizing the pipeline to 
transport gas as provided in the new 
8 284.222 (for any other interstate 
pipeline) and 8 284.223 (for any person 
other than an interstate pipeline). 

New paragraph (b) would set forth the 
application procedures and would be 
virtually identical to the procedures now 
set forth in the current 8 284.221(c). That 
section provides that the application 
shall contain the name of the interstate 
pipeline and a statement by the 
interstate pipeline that it intends to 
comply with the conditions in the 
certificate. 

New paragraph (c) would set forth the 
general conditions of the certificate. A 
new subparagraph (1) would be inserted 
which would contain the non- 
discriminatory access condition 
described above: 

An interstate pipeline that provides any 
transportation service pursuant to a 
certificate issued under this section shall 
provide transportation service for all shippers 
willing to pay the applicable tariff rate on file 
with the Commission for the service 
requested without discrimination in the 
quality of service provided, the categories, 
prices, volumes of natural gas transported, 
customer classification, or discrimination of 
any kind. 

New paragraph (c)(2) would establish 
the firm transportation requirement 
described above and set forth in 
8 284.104(c) and 8 284.124(c). Thus, 
certificate holders would be required to 
offer firm transportation service to all 
customers receiving firm sales service 


and all other shippers requesting 
transportation provided they are willing 
to pay the applicable tariff rate on file 
with the Commission. 

New paragraph (c)(3) would qualify 
the non-discriminatory access and firm 
transportation conditions set forth in 
subparagraph (c)(1) and (2). 
respectively, by providing that they will 
apply, subject only to the limited 
qualification that the pipeline will not be 
required to provide any requested 
service that would require the 
construction or acquisition of any 
facilities. 

New paragraph (c)(4) of 8 284.221 
requires that the rates for all self- 
implementing transportation be based 
on representative levels. Specifically, 
new 6 284.221(c)(4) provides that the 
rates for transportation shall separately 
identify cost components for 
transportation, storage, and gathering 
and will be based on representative 
levels of volumes of natural gas 
transported under 8 284.102 of Subpart 
B. 8 284.221 of Subpart G. and 8 284.243 
of Subpart H of Part 284 and 8 157.105 of 
Subpart E of Part 157. Representative 
levels shall reflect either volumes that 
have been (1) credited in arriving at a 
test period cost of service, or (2) 
included in billing determinants for the 
purpose of establishing rates. 

Paragraph (c)(5) would contain the 
condition that each filing made with the 
Commission and reporting individual 
transactions should reference the 
appropriate docket number in which the 
blanket certificate was granted. This is 
the same condition now contained in the 
current 8 284.221(d)(2). 

Paragraph (d) of the new 8 284.221 
will contain a pre-grant of abandonment 
identical to that which is currently set 
forth in 8 284.221(e). That section 
provides that abandonment of 
transportation services under section 
7(b) of the Natural Gas Act is authorized 
when the contractual term of the 
individual transportation arrangement 
expires. 

New paragraph (e) will set forth the 
availability of a regular certificate. This 
paragraph would be similar to that 
which is now contained in 8 284.221(f) of 
our current regulations which provides 
that nothing precludes an interstate 
pipeline from applying for individual 
certificates of public convenience and 
necessity for particular transportation 
services provided to another interstate 
pipeline or from proceeding under 
section 311(a)(1) of the NGPA. It is 
worth noting that the conditional 
contract demand adjustment rights of a 
pipeline's firm sales customers under 
8 157.21 are triggered equally by any 
new transactions in which the pipeline 


transports natural gas for others. See 
Part V.B.l.(a). The new subparagraph 
would be applicable to transportation to 
any person. The reference to section 
311(a)(1) would be deleted since it 
would no longer be applicable. 

The new paragraph (f) would cross 
reference a number of related sections, 
such as blanket certificates for local 
distribution companies served by 
interstate pipelines under new 8 284.224 
and blanket certificates for interstate 
pipelines to construct and operate 
certain facilities under Subpart F of Part 
157. 

Any interstate pipeline may apply 
under Subpart F of Part 157 for a blanker 
certificate to construct or acquire and 
operate certain natural gas facilities 
under Subpart F of Part 157 of this 
chapter that are necessary to provide 
transportation under 8 284.222 or 
204.223. Section 157.208 of Subpart F 
provides automatic authorization not 
subject to prior notice for the 
construction, acquisition, operation, and 
miscellaneous rearrangement of eligible 
facilities, as defined in 8 157.202. if the 
associated costs do not exceed the 
limits specified in 8 157.206(d). Other 
facilities may be constructed, acquired, 
rearranged, and operated subject to the 
prior notice requirements of 8 157.205. 
Eligible facilities include pipeline receipt 
points and pipeline interconnections, 
where more than one transporter is 
involved. The construction and 
operation of sales taps, explicitly 
excluded from the 8 157.202 definition of 
eligible facilities, are subject to the 
conditions set forth in 8 157.211 and the 
prior notice conditions of 8157.205. 

Two new paragraphs (g) and (h) 
would be added to provide for flexible 
authority for establishing receipt and 
delivery points of transported gas. 

Subparagraph (g)(1) would permit 
interstate pipelines transporting gas 
under new 8 284.221 to reduce or 
discontinue receipts of gas at a 
particular delivery point, and commence 
or increase receipts of gas at another 
delivery point from the same supplier or 
a different supplier. Such changes must 
be made at the request of the shipper 
and are not subject to prior notice. 
However, the total gas volumes received 
by the interstate pipeline after such 
reassignment are not permitted to 
exceed the total volume that the 
interstate pipeline is authorized to 
transport on behalf of the shipper. New 
paragraph (g)(2) also clarifies that the 
receipt points to which gas may be 
reassigned under paragraph (g)(1) may 
be constructed and operated without 
prior notice under a blanket certificate 
issued under Subpart F of Part 157. 
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Similarly, paragraph (h) provides for 
flexible delivery points. New paragraph 
(h)(1) permits interstate pipelines 
transporting gas pursuant a certificate 
issued under § 284.221 to reduce or 
discontinue deliveries of gas to a 
particular delivery point. The pipeline 
may also commence or increase 
deliveries to another delivery point 
Such changes must be requested by the 
shipper and are not subject to the prior 
notice procedures. As with paragraph (g) 
h hove, the total delivered volumes 
following the reassignment under 
paragraph (h)(1) are not permitted to 
r\ceed the total volumes that the 
interstate pipeline is authorized to 
transport for that shipper under this 
certificate. Paragraph (h)(2) also clarifies 
that the delivery points to which the gas 
may be reassigned may be constructed 
and operated umfer a blanket certificate 
issued pursuant to Subpart F of Part 157. 
The construction and operation of such 
facility, however, will be subject to the 
prior notice procedures in § 157.205. 

llie Commission considers that 
flexibility in the construction and 
operation of delivery and receipt points 
is necessary in order to assure to gas 
markets the competitive benefits of 
transportation services. However, the 
Commission recognizes that flexibility 
in such services may affect similar 
services now provided by local 
distribution companies primarily 
regulated by the states and local 
governments; thus, construction of 
facilities by pipelines to provide 
delivery points is subject to prior notice 
and protest procedures. When the 
Commission reviews such protests, it 
will expect such protestors to 
demonstrate, with specific facts and 
particularity, why construction of such 
facilities should not be authorized in the 
public interest. The Commission 
c ognizes that the same state and local 
jurisdictional concerns which apply to 
elimination of the system supply test 
also relate to the construction of 
facilities for flexible delivery points. 

New paragraph (i) provides that the 
conditions set forth in S 157.21 of 
Subpart A of Part 157 relating to a 
customer’s right to adjust contract 
demand will apply to any interstate 
pipeline that transports natural gas 
under § 284.221, 

Section 284.222 Transportation on 
Behalf of Other Interstate Pipelines. As 
mentioned above, this new section 
would be similar to the authorization in 
current § 284.221, authorizing 
transportation for other interstate 
pipelines. It provides that an interstate 
pipeline with a certificate issued under 
new § 284.221 is subject to the same 


terms and conditions, rates and charges, 
and reporting requirements os if the 
transaction were authorized under 
Subpart B of this part (Certain 
Transportation by Interstate Pipelines), 
including the proposed new and revised 
conditions. 

Section 284.223 Transportation on 
Behalf of Persons Other Than Interstate 
Pipelines . This new section would apply 
to interstate pipelines transporting gas 
on behalf of all persons other than 
interstate pipelines and would describe 
the scope and special terms and 
conditions of such transportation. It 
would contain several of the provisions 
now set forth in 5 157.209 of the 
Commission s blanket certificate 
transportation program. 

New subparagraph (a)(1) of this 
section would continue to permit 
automatic authorization now authorized 
under the interstate blankrt certificate 
program. Interstate pipelines would be 
authorized to transport gas to anyone 
for a period of 120 days for any gas. 
Thus, any restrictions on qualifying gas 
would be eliminated and any gas, 
including imported gas. gas from the 
Outer Continental Shelf, and gas 
committed or dedicated to interstate 
commerce on November 8,1978, could 
be transported. 

New paragraph (a)(2) has been added 
to “grandfather” 120-day transportation 
terms commenced under authority of 
current j 157.209(e) that ore still 
continuing as of November 1,1985. 
Accordingly, an interstate pipeline that 
commenced transportation on behalf of 
an end-user prior to November 1.1985. 
under authority of current 
§ 157.209(e)(1), may continue to 
transport under the certificate issued 
pursuant to that section after October 
31,1985, provided the term of that 
particular transportation arrangement 
does not exceed 120 days, including 
periods both prior to and subsequent to 
November 1,1985. 

We recognize that in some instances, 
depending largely on when the 
transportation begins, there might not be 
sufficient time prior to expiration of the 
120-day term for the filing of the 
application on or after November 1, 

1985, for the processing of the 
application, for the 45-day prior notice 
period under $ 157.205. and assuming 
final authorization under 5 157.205(g), 
for the filing of rates. In view of these 
considerations, the Commission is 
requesting comments to help it 
determine whether additional time 
should be permitted for the 120-day 
transportation arrangements affected by 
this proposal, and. if so. how much 
additional time. 


Paragraph (2) also clarifies, however, 
that regardless of any expired portion of 
the transportation term authorized 
undercurrent ] 157.209(e)(1), if, prior to 
the expiration of a 120-day 
transportation term, but after November 
1.1985. the interstate pipeline obtains a 
certificate issued pursuant to $ 284.221 
automatically authorizing a 
transportation arrangement under 
§ 284.223(a) involving the same 
interstate pipeline and shipper, the 
transportation term authorized under 
S 284.223(a) shall not continue for more 
than 120 days after the date of final 
authorization under i 157.205(g). 

New subparagraph (a)(3) clarifies that 
additional 120-day transportation terms 
may be automatically authorized under 
subparagraph (a)(1), subject to certain 
conditions. Subsequent 120-day terms 
are automatically authorized, provided: 
(i) The gas is transported by the same 
pipeline for the same shipper and (ii). 
after the commencement of the last 120- 
day transportation term, the 
transportation arrangement between 
that transporter and that shipper was 
authorized under the prior notice 
procedures of { 157.205. Thus, any time 
the pipeline and shipper have obtained 
prior notice authorization under 
paragraph (b) for an arrangement which 
has since terminated, whether or not it 
was preceded by a 120-day term under 
paragraph (a), they may rely on 
paragraph (a) for automatic 
authorization to transport for a new 
maximum 120 days, during which time 
they may apply under the prior notice 
procedures for authorization that would 
cover the duration of the reinstated 
transportation arrangement. 

We recognize that the transportation 
authority as provided for in these 
proposed rules is broader than existing 
producer abandonment and certification 
requirements currently allow. The 
Commission requests comments on 
exactly w hat procedural changes to the 
producer abandonment and certification 
regulations are needed to allow efficient 
implementation of transportation 
arrangements under new $ 284 223. 

Two provisions currently in S 157.209 
regarding 5-year and 10-year automatic 
transportation authorization would be 
eliminated prospectively for 
transactions commenced after October 
31. 1985. under new § 284.223. Those 
provisions are as follows: 

§ 157.209(o)(l)(i) currently automatically 
authorizes transportation on behalf of 
high-priority end-users for 5 years if the 
gas was purchased from: (1) A producer 
or seller and the gas was not committed 
or dedicated to interstate commerce on 
November 8,1978, and was not 
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produced by an interstate pipeline; (2) 
an intrastate pipeline; or (3) a local 
distribution company and the volumes 
purchased are attributable to the local 
distribution company's local supply. 
Omen! $ 157.209(a)(lHii) automatically 
authorizes transportation for a high- 
priority user for a 10-year period or the 
life of reserves, whichever is less, if the 
natural gas was produced from reserves 
owned and developed by the high 
priority user, provided that the reserves 
were not proven reserves purchased in 
place by the end-user. Longer terms for 
all of these types of transactions may be 
authorized subject to the prior notice 
provisions of current J 157.209(b) and 
5 157.205. Section 157.209 will be 
removed in its entirety. Transportation 
authorized thereunder, prior to the 
effective date of these proposals, may 
continue in accordance with certificate 
conditions. 

New paragraph (b) would set forth the 
prior notice procedures which axe now 
set forth in 3 157.209(b). As indicated 
below, these procedures would be 
similar to those set forth in the current 
procedures, and would authorize the 
holder of the blanket certificate issued 
pursuant to new 5 264.221 to transport, 
on behalf of any person, natural gas for 
any end-use by that person or any other 
person. The person, or his agent, for 
whom the interstate pipeline would be 
transporting would be permitted to 
moke the necessary filing in an 
application on behalf of the interstate 
pipeline. 

New paragraph (c) sets forth the 
contents of the prior notice request it 
would contain the same requirements as 
those currently reflected in $ 157.209(c), 
except that the following information, 
which would continue to be required for 
non-transportation related applications 
under Subpart F of Part 157, would not 
be required under new $ 264-223: (1) The 
proposed end-use and a statement that 
it is a qualified end-use 
(| 157.209( c)(l)(vi)); (2) the total end-use 
requirements profile for natural gas at 
the location where the transported gas 
will be used (§ 157.209} c)(i)(vii)): (3) a 
copy of the gas purchase contract with 
the seller underlying the proposed 
transaction (J 147.M9(c)(lK v bl)h HI 8T 
an intermediary participates in the 
transection between end-user and the 
seller and charges a fee. the amount of 
the fee and terms of payments and the 
intermediary's affiliation, if any. with 
the producer, pipeline, and/or 
distributor (§ 157.209(cHl)(ix)); and (5) if 
the end-user assumes the costs of the 
construction of any facilities in order to 
consummate the purchase, the cost 


terms of payment ownership, and date 
of construction of the facilities. 

The applicant need not state the type 
of gas which would be transported since 
any gas is eligible for transportation. 

New paragraph (d) would also include 
the requirement of current 5 157.209(dJ(i) 
that the rates and charges shall be 
subject to the requirements of 3 254.7 
and of { 284.103 of Subpart B and shall 
be stated in a generally applicable 
transportation tariff. In addition, new 
§ 284.223(d) would not include the 
requirement of 3 157209(d)(7)(H) that the 
contract for the transportation shall 
provide that service under the contract 
shall be subject to the availability of 
capacity sufficient to provide the service 
without detriment or disadvantage to 
the certificate holder's existing 
customers who are dependent upon the 
certificate holder’s general system 
supply. The system supply test in 
current 5 157209(d)(2) would not be 
reflected in new 3 284.223(d). Section 
284.223 would include the requirement 
of § 157209(d)(iv) that each Initial report 
be accompanied by the fee set forth in 
5 381.404 or a petition for waiver 
pursuant to 3 381.106 of the 
Commission’s regulations. 

New paragraph (e) would set forth the 
reporting requirements which would be 
similar to those set forth in S 157209(g) 
of the current regulations. A new 
subparagraph (e)(l)(vii) would be added 
to require the identity of other pipelines 
involved in transporting the gas from the 
source to the shipper to be reported. 
References to the additional incentive 
charge are also deleted since this 
program expired on February 1.1965. 

The Commission requests comment on 
how these reporting requirements 
should be further modified to 
accommodate the proposed regulatory 
changes. 

A new paragraph (f) is added to 
coordinate transportation authorization 
under this section with that currently 
provided under |157.209(b). New 
paragraph (fi provides that certificate 
authority under 3 28422 shall not 
provide for continued transportation 
under 5 157.209 beyond the date 
authorized by the certificate issued 
under ( 157209. At the expiration of that 
authorization, however, new 
authorization could already be in place 
under proposed new 3 284223(b). 

Section 157.209 (e) and (g) in our 
current regulations would not be 
incorporated in the program because 
the/deal with the current experimental 
transportation program and the added 
incentive charge which was allowed to 
expire February 1.1985. 


4. Order No. 83—Limited Blanket 
Certificate Authorization for Local 
Distribution Companies 

Section 284.222 of our current 
regulations was implemented by Order 
No. 63 and permits any local distribution 
company served by an interstate 
pipeline or any Hinshaw pipeline to 
apply for a blanket certificate under 
section 7(c) of the Natural Gas Act? This 
section would be renumbered as 
5 284.224 and would be amended to 
include the access and rate design 
conditions discussed above that are also 
proposed to be made applicable to 
transportation under §3 284.102, 284.122. 
284.221. 284.243. and 157.105. 

5. Order No. 92 Regarding Local 
Distribution Access to Offshore Gas 

Sections 284241 through 284.248 
implement section 603 of the Outer 
Continental Shelf Lands Act 
Amendment of 1978 and apply to certain 
transportation of gas produced from 
OCS leases owned by an eligible 
distributor for general system supply. 
These sections will essentially be 
retained In their current form. However, 
references to the system supply test are 
deleted since this test would be 
eliminated. Transportation under 
3 284.245 by interstate pipelines would 
be subject to the proposed access 
provision, firm transportation 
conditions, and volumetric rate 
conditions of 3 284.7. Interstate pipelines 
would be subject to customers’ rights to 
adjust contract demands and establish 
representative levels. 

6. New 3 15721. Condition Permitting 
Pipelines' Customers to Adjust Certain 
Firm Sales Rights 

This Commission’s proposed 3 15721 
sets forth a condition that applies when, 
after the effective date of this rule, the 
pipeline: (1) Accepts a certificate issued 
under 5 284 221 or { 157.105 pursuant to 
section 7 of the Natural Gas Act that 
authorizes the pipeline to transport 
natural gas for any other person, or (2) 
operates under authority of 8 8 284.102 or 
284243. The condition provides that any 
existing firm sales customer of the 
pipeline may reduce its contract demand 
by up to 25 percent in any calendar year. 
Thus, if on the effective date of this rule 
the contract demand in the customer's 
firm sales agreement is 1.000 MMcf per 
day, the customer may reduce its 
contract demand by 250 MMcf per day 
in the first calendar year after this rule 
becomes effective, 250 MMcf per day in 
the second year. 250 MMcf per day In 
the third year, and 250 MMcf in the 
fourth year. 
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When ihe customer exercises the right 
to reduce its contract demand, the 
pipeline may. but need not. abandon 
service to the extent of the reduction. If 
the pipeline elects to abandon service, 
the customer may subsequently increase 
its contract demand after the 
Commission issues an order pursuant to 
either section 7(a) or 7(c) of the Natural 
Gas Act permitting the customer to 
increase the contract demand. The 
pipeline moy file tariff sheets setting 
forth the general terms and conditions 
under which it will agree to an increase 
in its customer's contract demands. 

Whenever a customer reduces its 
contract demand or the pipeline agrees 
to allow the customer to increase its 
contract demand, the pipeline must file 
appropriate adjustments to its firm sales 
tariffs. 

The Commission requests comments 
on whether firm sales customers who 
reduce their contract demand for sales 
should have the right to convert that 
reduction into an equivalent amount of 
reserved firm peak transportation 
capacity by paying a reservation charge 
equal to the demand charge formerly 
paid for the reservation of capacity for 
sales. The customer would have to 
specify the receipt and delivery points 
for the capacity being reserved and 
there would have to be rate adjustments 
of this reservation charge in any future 
rate cases. Under this approach, then, a 
pipeline might sell three types of firm 
service: contract sales, contract 
transportation for former sales 
customers, and self-implementing 
transportation. 47 The Commission 
requests comment on whether such a 
conversion should be allowed or 
whether it is necessary where customers 
can buy spot firm transportation. 

7 . Existing Subpart E of Part 157. 

! ransportation Certificate Under 
Section 7(c)(2) of the Natural Gas Act 
and § 2.79 Policy With Respect to 
Certification of Pipeline Transportation 
Agreement 

Section 157.100 through 157.105 apply 
to transportation certificates for direct 
sales of gas to certain high priority 
users. Section 2.79 covers the 
transportation of natural gas for high 
priority industrial and commercial uses 
during pipeline curtailment. They 
establish regulations for transporting 
gas to essential agricultual users, 
schools, hospitals, or similar institutions 


A pipeline would, of court*, atill be allowed lo 
"Pply for * tradition*! •ectton 7(c) carliftcal* to 
pruvid* contract traniporlatton larvice where * 

' lUiuner pays a ret*rv*tlo« charge and n 

1 ' importation rat* inalead of only a volumetric 

rut*. 


and curtailed high priority industrial and 
commercial users. Given the expansion 
of the blanket certificate program to all 
persons, these sections will not be 
necessary and would be deleted. 

8. Subpart F of Part 157, Interstate 
Pipeline Blanket Certificates 

Section 157.209 sets out the existing 
blanket certificate transportation 
program. Thi9 section will be eliminated 
since the relevant substantive portions 
will be included in new $ 284.223. 
However, automatically authorized 120- 
day transportation arrangements that 
already have commenced prior to the 
effective date of the proposed 
amendments could continue for the full 
120 days. Further, transportation 
undertaken under Subpart F pursuant to 
the prior notice provisions of $ 157.205 
may continue for the term specified in 
the Subpart F certificate subject to the 
conditions thereof. 

Other editorial changes have been 
made to accommodate the revisions 
discussed above. A new paragraph (c) is 
added to S 157.211 to provide for flexible 
deliveries as discussed above under Part 
284. 

B. Tahe-orPay 

Part 181—Payment in lieu of Take-or¬ 
Pay Obligations 

The proposed “safe harbor" 
presumption is available only to 
pipelines that agree to offer 
transportation on a non-discriminatory 
basis as discussed in Part I of this 
Notice. Under the proposed rule, a 
pipeline making qualifying payments to 
extinguish all minimum payment or 
purchase obligations under a qualifying 
contract shall be presumed to have 
acted prudently, subject to rebuttal, for 
purposes of sections 4 and 5 of the 
Natural Gas Act. In brief, the rule 
requires that a pipeline identify its 
qualifying contracts, divide them into 
two groups depending on whether or not 
the primary term extends for more than 
five years after December 31.1985, and 
calculate the minimum payment or 
purchase obligation under each such 
contract in the group. The pipeline then 
determines how much of this minimum 
payment or purchase obligation under 
each qualifying contract is reasonably 
estimated to obtain in 1980 and 1987. 
and of that amount, how much the 
pipeline reasonably estimates that it will 
not be able to recoup under the terms of 
the qualifying contract. The total of the 
amounts reasonably estimated to be 
unrecoupable is the pipeline's 1980-1987 
unre(.capable obligation. The total 
qualifying payments that may be 
presumed prudent may not exceed a 


certain percentage of the 1986-1987 
unrecoupable obligation, depending on 
the length of the remaining primary 
term. 

The Commission is proposing that the 
safe harbor presumption apply only to 
future payment or purchase obligations 
under qualifying contracts. Since the 
regulatory changes proposed in the 
Notice are prospective, it appears 
appropriate that take-or-pay relief 
should also be prospective. However, 
the Commission recognizes the 
possibility that past and/or current take- 
or-pay prepayments may affect u 
pipeline's current and future business 
decisions. For example, a pipeline 
already may have made prepayments 
for past take-or-pay obligations, but has 
yet to lake the make-up volumes. If a 
pipeline decides to offer non- 
discriminatory transportation, those 
transportation volumes may displace its 
own sales. To some degree then, the 
pipeline may be unable to recoup the 
prior prepayments. 

The Commission seeks comments on 
whether the safe harbor presumption 
should be expanded also to include 
previously incurred and outstanding 
liabilities. To the extent that past 
prepayments do not affect current 
business decisions, the level which 
might be determined to he prudent 
would presumably be a lesser amount. 

Section 161.1 Safe Harbor 
Applicability. Section 161.1 defines the 
applicability of the safe harbor 
presumption. The presumption is 
available only to pipelines that offer 
transportation services on a non- 
discriminatory basis. To meet this 
requirement, un interstate pipeline must 
do one of the following: 

(1) Accept a certificate issued 
pursuant to section 7 of the Natural Gas 
Act that authorizes the pipeline under 

S 284.243 or proposed § 157.105 to 
transport natural gus for any other 
person; or 

(2) Operate under authority of 
S 284.102; or 

(3) Accept a blanket certificate issued 
under proposed { 284.221. 

These sections are discussed in more 
detail in Parts 1 and Hi of this Notice. 

The Commission does not believe that 
there should be any Commission 
exceptions to this requirement. The 
Commission intends that the safe harbor 
presumption remove artificial 
constraints on pipelines to enable them 
to engage in more competitive market 
practices. 

Section 161.2 Definitions . The 
proposed "safe harbor" rule defines four 
particular terms. They are: (1) Qualifying 
contract; (2) minimum payment or 
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purchase obligation: (3) 1966-1987 
unrecoupable obligation: and (4) 
qualifying payment. 

Section 101.2(a) Qualifying Contract. 
“Qualifying contract’’ is defined us a 
contract for the "first sale” of natural 
gas which was entered into before 
January 1.1982, and the primary term of 
which will continue beyond January 1, 
1986. 

The Commission proposes that a 
pipeline wishing to avail itself of the 
safe harbor presumption must be a 
party M to a qualifying contract. A “first 
sale" of natural gas is defined in section 
(2)21 of the NCPA. 

“Primary term" means the initial term 
of service specified in the contract The 
Commission proposes that if a 
“qualifying contract* * was amended to 
extend the primary term, that 
amendment must also have been 
entered into prior to January 1,1982. 

The Commission proposes a cut-off 
date of January 1.1982. based on market 
conditions at that time. The Commission 
proposes this date because in 1982 
pipelines that hud contracted for large 
supplies of gas at NGPA prices 
experienced difficulty in marketing this 
gas. Moreover, it appears that by 1982, 
most wellhead contracts contained some 
type of "market-out" provisions ensuring 
a more market-responsive contract.* 
The Commission welcomes comments 
on whether January 1. 1982, or another 
date is an appropriate date for defining 
qualifying contracts. 

The Commission is not proposing to 
require that the primary term of the 
qualifying contract extend beyond 
January 1,1986. for any particular length 
of time. For example, the contract 
remainder may be only one month. f.e. t a 
contract whose primary’ term expires 
February 1988. However, the length of 
the primary term in a pipeline's 
qualifying contract will determine the 
level of payments that qualify for the 
saFe hamor presumption. 

Under the proposed regulations, a 
pipeline would divide its qualifying 
contracts into two groups: (1) Contracts 
that, on December 31,1985, have five 
years, or fewer than five years, 
rerr.nfning in the primary’ term, and (2J 


"Thrrr mny be qualifying contract* where the 
original jrtpelitie purthiuief Km been nuxrcded by 
another pipelmr. a* a result of. arming other thing* 
uMigrunent or corporate rvorgantiiihon. la that 
e%ent, the Commiaalon prvpoae* that the correal 
party In interest be eligible br the aaie harbor 
prtmBBptiocv 

•*S*r, V 8. Energy Information Adminiatratlcm. (p. 

*1 44 Table FS4 (Summary of Mtifor PmvUlooa In 
Recent Contract* Filed at the llumtrtftalon (Rased 
oo Percentage of Sum\*n of Cootf acta)) afeowa that 
wherwaa In 1001. only 36 peruml of gu« purchase 
contract* had market-out pricing provkion*. try 
1082 85 percent of aoch contract* had them. 


contracts that, on December 31.1985. 
have more than five years remaining in 
the primary term. 

Section 161.2(b) Minimum Payment or 
Purchase Obligation . Section 161.2(b) 
defines "minimum payment or purchase 
obligations" as: 

The minimum take-or-pay quantities 
specified in a qualifying contract for the time 
period remaining in the primary term of such 
contract after January 1.1986. multiplied by 
the contract price for such quantities. 

The proposed regulation requires that a 
pipeline first determine the length of 
time remaining in each qualifying 
contract's primary term after January’ 1. 
1988. Then, the pipeline determines the 
minimum tdke-or*pay quantities which 
could be incurred over that length of 
time according to the terms of the 
contract. For example, suppose that a 
qualifying contract's primary term 
extended until June 30.1988. The 
remainder period would be two and one 
half yeors. If the minimum annual take- 
or-pay quantity specified in the 
qualifying contract is 100 MMcf, then the 
pipeline would have minimum take-or- 
pay quantities of 250 MMcf. The 
minimum take-or-pay quantity having 
been determined, that quantity is 
multiplied by the contract price 
applicable to such quantities. The result 
is the pipeline’s minimum payment or 
purchase obligation for that qualifying 
contract. Thus, if the contract price is 
$7.00, then the minimum payment or 
purchase obligation is $1,750,000. 

The pipeline must calculate the 
minimum payment or purchase 
obligation for each qualifying contract 
separately. 

The Commission’s Statement of 
Policy addressed payments made by 
jurisdictional pipelines to first sellers of 
natural gas for the purpose of waiving or 
revising purchase obligations under 
natural gas sales contracts. The safe 
harbor presumption the Commission is 
proposing is intended to apply to these 
types of payments only if such payments 
completely cancel all of a pipeline's 
obligation under the qualifying contract 
to take any minimum amount of gas or 
to pay for any minimum amount of gas. 
Payments which revise, but do not 
cancel such obligations are not eligible 
for the safe habor presumption. 

Section 161.2(c) ‘1966-1967 
Unrecoupable Obligation”. Section 
161.2(c) defines the 1986-1967 
unrecoupable obligation. Under the 
provision, a pipeline estimates the 
extent of its sales for this two-year 
period and whether it will incur a take- 
or-pay obligation under each of its 


m San. mtpra noli* 4. 


qualifying contracts. Then, the pipeline 
estimates how much of this amount it 
does not expect to recoup under the 
terms of the contract. In order to 
determine the total 1986-1987 
unrecoupable obligation, the pipeline 
aggregates the nonrecoupable amounts 
for each group of contracts. 

The pipeline’s estimate will 
presumably be based on such 
considerations as its individual sales 
and transportation experience, projected 
sales and transportation, projected 
growth in its markets, degree of 
competition of the system, and customer 
buying patterns. The Commission 
recognizes that circumstances may vary 
greatly from pipeline to pipeline, and 
that a set of facts that would cause 
pipeline A to incur an unrecoupable 
obligation may not affect pipeline D. 
Also, the Commission is not proposing 
to require a pipeline to demonstrate that 
any particular event or events has 
occurred or that specified circumstances 
exist on its system in support of its 
estimates. Since a pipeline must provide 
a detailed explanation of how it arrived 
at the amount of its 1986-1987 
unrecoupable obligation in order to meet 
the presumption of prudence standard a 
mere recitation that pipeline X believes 
it will not be able to recoup a stated 
amount will not suffice. The 
Commission invites comment on what 
facts and circumstances may influence a 
pipeline’s estimate of its 1986-1987 
unrecoupable obligation. 

Section 161.2(a) and section 161.21b) 
“Qualifying Payments". Section 161 . 2 (b) 
and section 161.2(b) define what 
amounts of payments made in lieu of 
take-or-pay obligations may be 
considered qualifying payments and. 
thus, presumed prudent. The amount of 
qualifying payments will vary depending 
on the amount of time remaining in the 
primary term of the contract as of 
December 31,1985. If. on that date, five 
years, or fewer than five years remain 
qualifying payments may be any amount 
not in excess of a specific percentage (X 
percent) of the total 1986-1987 
unrecoupable obligation. If more than 
five years remain, the qualifying 
payment may he no more than Y percent 

The Commission is not proposing at 
this time to specify numbers for X or Y 
percent. Instead, the Commission is 
requesting comments on what these 
percentages should be. The Commisstcrt 
expects many factors will enter into the 
determination of these percentages. 
Foremost among these is the 
relationship of the safe harbor 
presumption to the other proposed rules 
in this Notice. The Commission 
recognizes that if a pipeline operates 










Federal Register / Vol. 50. No. 110 / Friday, June 7, 1985 / Proposed Rules 


24149 


under (he proposed transportation 
program, it will be carrying gas that may 
displace its own sales. The Commission 
believes that the rate changes it is 
proposing in this Notice, however, will 
enable a pipeline to be economically 
indifferent to whether it sells or 
transports gas, assuming it is acting on a 
clean slate. The Commission's intent in 
proposing the “safe harbor" 
presumption is to provide pipelines with 
the opportunity to "clean the slate" by 
buying-out their so-called "problem 
contracts," thereby removing the 
distorting effects these contracts have in 
today's marketplace. In order to provide 
that opportunity, the Commission is 
proposing regulatory predictability to 
enable pipelines to deal with those 
problems, particularly the question 
whether such payments will be 
considered prudent in the future. 

The Commission believes that, in the 
era of increased competition, which a 
pipeline would be accepting by agreeing 
to operate under the proposed 
t! msportation rules, the Commission 
should provide guidelines in advance as 
to what types of action it considers in 
thepublic interest. 

The proposed percent limitations are 
cri lings only on the amounts eligible for 
the safe harbor presumption. Any 
payments made in excess of these 
percentages are not presumed prudent 
a ad are subject to a full review for 
p udence as contemplated in § 2.78 of 
the regulations. 

For example, assume that a pipeline 
has determined that its total 1986-1987 
unrecoupable obligation for qualifying 
contracts in Croup A (five years or less) 
is $100 million. Under the rule, a pipeline 
could make payments up to X percent of 
Slot) million and have these payments 
be eligible for the presumption of 
prudence. Total payments to all 
suppliers may not exceed the X percent 
if the pipeline wishes the payments to 
bo eligible for the presumption. (In other 
words, the rule does not permit a 
payment to each producer which docs 
not exceed X or Y percent.) The monies 
up to the X percent level are available to 
the pipeline to make payments in 
whatever amounts it chooses. There is 
nu restriction on what amounts must be 
pnid to each supplier. The Commission 
believes this matter should be resolved 
between pipelines and their suppliers. 

Section 1613 "Safe-Harbor" 
Presumption of Prudence . Section 
IBi 3(a) of the proposed rule defines 
what pipeline action is eligible for die 
rebuttable presumption of prudence. A 
pipeline that makes a qualifying 
payment up to the ceiling defined in 
either $ 161.2(d)(1) or (dj(2) to extinguish 
°ll minimum payments or purchase 


obligations as defined in § 161.2(b) 
under a qualifying contract as defined in 
S 161.2(a) shall be deemed to have acted 
prudently, subject to challenge, for 
purposes of sections 4 and 5 of the 
Natural Gas Act. The qualifying 
payments must be made in return for a 
total cancellation of all minimum 
payments or purchase obligations under 
the qualifying contract The intended 
end result after the pipeline makes the 
qualifying payment is that the pipeline 
will have no take-or-pay obligations of 
any kind for the remainder of the 
contract. Qualifying payments made in 
return for partial cancellation or 
postponement of such obligations, or 
extended make-up periods, and the like 
are not eligible for the presumption of 
prudence and will be treated on a case 
specific basis as provided in { 2.76 of 
the regulations. 

Of course, a pipeline and its suppliers 
are free to execute a new contract for 
the same supplies of gas. Particularly in 
view of the other provisions of this 
proposed rule, any new contract 
executed by the parties will presumably 
be sufficiently market-responsive so as 
to avoid similar problems arising in 
future years. 

Section 161.3(a) also identifies the 
burden of proof on the pipeline that 
seeks to invoke the presumption. The 
pipeline has the initial burden of proof 
that it has in other section 4 filings. A 
pipeline must prove that its payments 
meet all the requirements of this rule. 
There must be a qualifying contract, 
which specifies the amount of minimum 
take-or-pay quantities and the price 
applicable to such quantities. Also, the 
pipeline must provide a dear and 
detailed explanation of how it estimated 
its 1986-1987 unrecmipable obligation. 

If a pipeline can show that its 
payments come within the scope of the 
rule, the burden shifts to any persons 
challenging the prudence of the 
payments. Section 181.3(b) provides that 
such persons must demonstrate that the 
payments were imprudent. (Of course, if 
a person challenging the prudence of the 
payments can show that a pipeline did 
not comply with the requirement of this 
section, the presumption fails.) The 
Commission contemplates that any 
interested person and the Commission 
Litigation Staff may challenge the 
prudence of said payments. 

The Commission is not proposing 
precise facts that need be shown since 
circumstances arc likely to vary from 
system to system. However, alleging 
that the pipeline was imprudent in 
having executed the contracts in 
question. having "put us all in the 


pickle," 41 may not be enough to 
overcome the presumption of prudence. 
In establishing the appropriate values 
for "X" and "Y" percent, the 
Commission intends to take into account 
the peculiar circumstances prevailing in 
the natural gas field markets during the 
1970's and early 1980's, and the 
pervasive distorting impacts of the 
various schemes of federal wellhead 
price controls which existed during this 
period. The Commission seeks to build a 
regulatory framework for interstate 
pipelines in a world where price 
controls have been progressively 
removed by the Congress. 

Section 161.4 Procedures; and 
Section 161.4(a) Accounting and Cost 
Recovery. Section 161.4(a) describes the 
proposed accounting treatment for these 
qualifying payments. The pipeline must 
record the amount of the qualifying 
payments in a separately-identified 
subaccount to Account No. 186 
(Miscellaneous Deferred Debits), and 
must record amortization of the 
payments in Account No. 613 (Other 
Gas Supply Expenses). The Commission 
proposes that such amounts be 
amortized over a period of five years. 
Because of the potentially large sums 
involved, a five-year amortization 
period will have a less disruptive impact 
on rates. 

The Commission believes that no 
carrying charges should be collected on 
the unamortized balances, nor should 
the Commission permit unamortized 
balances to be included as a rate base 
item. This means that no rate of return 
may be earned on these amounts. The 
Commission believes this approach wili 
effect an equitable sharing of these costs 
between the ratepayers and the 
pipeline's shareholder*. To permit the 
pipeline also to recover carrying charges 
would effectively relieve the 
shareholders of any of the burden of 
these take-or-pay buy-outs. 

In prohibiting a pipeline to earn a 
return, an analogy may be drawn to the 
Commission's policy in electric rate 
cases 41 where a company is prohibited 
from earning a return on the 
unamortized portion of an investment in 
a prudently-abandoned or cancelled 
project. Under this proposal, the pipeline 
is granted recovery of. but not on, part 
of the investment it made to acquire gas 
supplies. The 1966-1987 unrecoupable 
obligation in effect reflects cancellation 


Monsanto Co v FPC 443 K 2d 70S. 60S (D C. 

Or. 1972). 

H S*e. New Enjclsod Power Co . S FEftC 1 61.004 
(1979), offdBub nom. NEPCO Municipal Rate 
Commit lee v FKRC. 60S P2d 1327 (DC Or. 19S1), 
cert, den'd 457 U S 1117 (1982); Jersey Cent. Power 
S light Co. v. FERC 730 h 2d SIS (D C Ctr 1964). 
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of a pipeline's investment in gas supply. 
Since the ratepayers will never have the 
benefit of this gas. nor recoup the 
monies expended, they should not be 
expected to provide the pipeline with 
return dollars. As the Commission 
stated in New England Power Co. (8 
FERC 1 61.054 at 61.175-76 (1979)): 

Ratepayers are not required to ensure that 
a utility receive a return on all monies 
invested in the enterprise; ratepayers are 
required to pay a return on only those 
investments in properties that are used and 
useful in the public service. 

Section 161.4(b) Filing 
Requirements. Section 161.4(b) 
establishes the filing requirements for 
recovery of qualifying payments. To be 
eligible for the presumption of prudence, 
a pipeline mu9t make, by January 1. 

1987. all qualifying payments and an 
appropriate Natural Gas Act section 4 
filing. The pipeline may only file to 
claim only qualifying payments, or, file 
as part of a general section 4 rate 
increase filing. Additionally, the pipeline 
may include an estimated surcharge as 
part of the section 4(e) filing it makes to 
obtain a new blanket transportation 
certificate. The Commission invites 
comments on which types of filing may 
be appropriate and when the 
amortization period should begin. The 
Commission previously determined in 
its Statement of Policy and Interpretive 
Rule that these types of payments are 
not purchased gas costs and may not be 
claimed in a PGA filing. 

The Commission is proposing January 
11987. because under the rules 
proposed elsewhere in this Notice, the 
pipeline would already have made its 
decision on whether to offer non- 
discriminatory transportation prior to 
January 1,1986. Having made that 
decision, the pipeline would have a year 
to finalize an agreement with its 
suppliers. 

The Commission is proposing that 
filings made to recover qualifying 
payments contain, at a minimum, certain 
information. This information is 
necessary if the Commission is to apply 
the presumption of prudence proposed 
in $ 161.3. 

First, a pipeline must identify the 
qualifying contracts for which it has 
made payments. At a minimum, the 
pipeline must provide the date the 
contract was entered into, the primary 
term remaining, and the NGPA vintage 
or vintages covered by the contract. 

Second, a pipeline must show, in 
sufficient detail, how it derived the 
amount of its minimum payment or 
purchase obligations. This would entail 
a listing, per qualifying contract, of the 
minimum take-or-pay quantities 


specified in each qualifying contract, the 
remainder of the primary term, the 
applicable contract price, and the actual 
calculations. 

Third, the pipeline must provide an 
explanation of how it determined the 
amount of its 1986-1987 unrecoupable 
obligation. 

The Commission requests comments 
on how “qualifying payments" under 
this proposal should be allocated. For 
example, allocation should be between 
transportation and sales customers; on a 
pro rata basis, in effect, a surcharge on 
each pipeline's assets; or on some other 
basis. The Commission invites 
comments on whether additional 
information should be required with the 
initial filing. 

Section 2.76 Regulatory treatment of 
payments made in lieu of take-or-pay 
obligations. The Commission also 
proposes to amend $ 2.76 of the 
regulations to reflect the availability of 
the proposed safe harbor presumption. 
Section 2.76 was promulgated in the 
Commission's Statement of Policy and 
Interpretive Rule which addressed 
pipeline payments to first sellers for the 
purpose of waiving or revising purchase 
obligations under natural gas sales 
contracts. At that time, the Commission 
stated that a pipeline's method of 
recovering these costs and its 
apportionment of them among its 
customers would be addressed on a 
case by-case basis in the context of 
individual rate case filings. We are 
amending the rule to make clear that a 
pipeline may seek to recover some of 
these costs, if eligible, under the terms 
of the safe harbor presumption. 

C. Optional Expedited Certificates 

Section 157.100 Applicability. The 
proposal would establish a new Subpart 
E to Part 157. Optional Procedures for 
Applications for Certificates of Public 
Convenience and Necessity Authorizing 
Activities to Provide New Service and 
Providing Pre-Granted Approval of 
Activities and Facilities Used to Provide 
New Serv ice. New Subpart B would 
provide, pursuant to a new 8 157.100, 
optional procedures whereby any 
eligible applicant may obtain a 
certificate authorizing “new service" 
under which the applicant would sell 
and/or transport natural gas. the 
construction or acquisition of natural 
gas facilities necessary to provide the 
new service and the operation of those 
facilities, and pre-granted abandonment 
of such activities and facilities upon 
termination of its underlying contractual 
obligations. 

The proposed new Subpart E would 
replace the existing Subpart E. 
’Transportation Certificates under 


Section 7(c)(2) of the Natural Gas Act.’* 
The Commission is proposing to delete 
the existing Subpart E in its entirety, as 
the regulations set forth therein, which 
pertain to the transportation of natural 
gas on behalf of certain high-priority end 
users, are no longer necessary. Any 
transactions already authorized under 
existing Subpart E would be allowed to 
continue until expiration. Such 
transportation arrangements presently 
may be authorized under Subpart F of 
Part 157 and will be eligible for 
certification under proposed 8 284.221 of 
Subpart G of Part 284. 

Section 157.101 Definitions. The 
definitions of terms for purposes of 
proposed Subpart E are set forth in 
$ 157.101. Terms defined in the Natural 
Gas Policy Act of 1978 have the same 
meaning for purposes of Subpart E as 
they have under that Act. 

“Eligible applicant" is defined in 
S 157.101(b)(1) as a natural-gas company 
or person who will be a natural gas 
company upon completion of any 
proposed construction or extension of 
natural gas facilities. “Natural gas 
company." defined in § 157.101(b)(2). 
has the same meaning as under the 
Natural Gas Act. Section 2 of the Act 
defines “natural-gas company" as a 
person engaged in the transportation of 
natural gas in interstate commerce, or 
the sale in interstate commerce of such 
gas for resale. 

“New service." the only activities for 
which certification would be available 
under the optional procedures of 
Subpart E. is defined in 8 157.101(b)(3) 
as a service that the applicant has not 
previously provided. In cases where 
service was already being provided 
under certificate issued pursuant to 
Subpart E or the regular procedures of 
Subpart A of Part 157, the optional 
Subpart E procedures could be used to 
obtain certification for an increase in 
the existing service or an additional 
kind of service that might be needed 
pursuant to renegotiation of the contract 
underlying the service. Certification of 
any service other than the incremental 
service or the different service would 
continue to require that an application 
be filed in accordance with the regular 
Subpart A procedures. Further, 
certification may be obtained under 
Subpart E only if ail facilities that are to 
be constructed and operated satisfy the 
definition of “qualifying facilities" in 
8 157.101(b)(4). which limits certification 
to facilities that will be used solely to 
provide new service. Qualifying 
facilities include facilities authorized 
under a related application under 
Subpart F or Part 157. 
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Section 157.102 Contents of 
Application. Applications under Subpart 
E will be subject to the conditions set 
forth In S 157.102. which requires that 
applicants provide all information 
necessary to fully describe the proposed 
transportation, sales, and other services 
to be provided and the facilities needed 
to provide such sen ice. The application 
must also state whether pre granted 
abandonment authorization is requested 
and. if so. to what extent 

Pursuant to { 157.102(b). most of the 
requirements of Subpart A. which apply 
to applications for certification under 
the regular procedures of that Subpart, 
also would apply to applications under 
Subpart E. The exceptions, described 
below, are set forth in subparagraphs 
UH5) of 5 157.102(b). 

Since applicants under Subpart E 
would be required to furnish information 
described under $ 157.6(b). they should 
plainly state that they are requesting 

< onsideration under the optional 
procedures of Subpart E and that they 
agree to comply with all terms and 

< onditions specified in Subpart E. Any 
person wishing to intervene in the 
proceeding on an application or protest 
an application under Subpart E must 
include in its filing, in addition to the 
information required under S 157.10. 
which sets forth the requirements 
generally applicable to interventions 
and protests, a statement of any issues 
of fact that the intervenor wishes to 
raise. The intervenor’s statement should 
include only those issues material to a 
determination as to whether the 
applicant's proposal is in the public 
convenience and necessity. 

The provisions of § 157.7 of Subparl A 
permitting abbreviated applications, do 
not apply to applications under Subpart 
F Further, the provisions of 5 157.11 of 
Subpart A relating to hearings will not 
apply to applications for certificates 
under Subpart E. Hearing procedures for 
Subpart E are set forth in § 157.103. 
discussed below. 

With one exception. Subpart E 
applications will be subject to the 
provisions of $ 157.14. which require the 
filing of information necessary to 
determine a pipeline’s cost of service, 
compliance with relevant non-federal 
requirements, and other matters to be 
considered by the Commission in 
determining whether proposed services, 
under the proposed terms, would be in 
the public convenience and necessity. 
'I’he provision of $ 157.14 of Subpart A 
that will not apply to applications under 
Subparl E is the requirement under 
5157.l4(a)(18) that applicants submit 
proposed rates. In lieu of. but similar to 
the information required under 
5157.14(a)(18). proposed 5 157.202 


requires that an applicant provide a 
statement of the rates to be charged for 
the proposed sales or service, including: 
(a ) proforma copies of appropriate 
chunges in or additions to the effective 
tariff or a proforma copy of the new gas 
tariff proposed, or (b). when a new rate 
is proposed, a statement explaining fully 
how the proposed rate was derived. 
Such statement must clearly show 
whether the proposed rote results from 
negotiation, cost-of-service 
determination, competitive factors or 
others, and explain the bases for the 
findings and conclusions of any studies 
which have been made in connection 
therewith. Section 157.202 further 
requires that proposed rates conform to 
the rate conditions set forth in proposed 
S 157.103(c), discussed below. 

Section 157.103 Terms and 
Conditions. Special terms and 
conditions applicable to services 
provided under Subparl E are set forth 
in proposed 5 157.103. The only 
conditions therein that are applicable to 
only Subpart E are set forth in 
paragraphs (a) and (b) of 1 157.103. 
Paragraph (a) provides that a certificate 
issued pursuant to Subparl E will be 
non-exclusive and non-prejudicial to 
any application for any other certificate 
under Subpart E or elsewhere under the 
Commission’s regulations for 
authorization to serve any customers 
that are already being provided new 
service under a Subpart E certificate or 
any other customers in the same area. 

Paragraph (b) of S 157.103 provides 
that a certificate issued under Subpart E 
provides only for authorization to 
construct or acquire and operate 
qualifying facilities and to provide new 
service, as those terms are defined in 
S 157.101(b). 

The other conditions, described 
below, set forth in proposed 1 157.103 
are also being proposed for application 
to self-implementing transactions under 
Subparts B, C, G. and H of Part 284 for 
interstate pipelines, intrastate pipelines, 
and local distribution companies. 

Paragraphs (c)(1) of § 157.103 provides 
that any rate charged for any new 
service shall comply with the rate 
conditions set forth in proposed $ 2S4.7 
of Subpart A of Part 284. As discussed 
above, this proposed new section sets 
forth a number of requirements 
applicable to any rate proposed for 
transportation service performed under 
new S$ 284.102. 284 122, 284.221, 284.243, 
or any service under 5157.105 of 
Subpart E. The conditions also would 
become applicable to a rate already in 
effect if a customer's adjustment rights 
under $ 157.20(h) are triggered, and the 
customer exerdses its right to stop its 
purchase from a pipeline and demand 


instead that the pipeline transport 
natural gas purchased elsewhere by the 
customer. The conditions require the 
rate to be a volumetric rate with no 
provision to guarantee revenue. The rate 
also must reflect any variation in the 
cost of service due to time-of-scrvice 
and geographic area. The rates may be 
downwardly flexible, in which case the 
’’ceiling rate” would be the off-peak 
incremental cost of such service and the 
’’rate floor” would be the short-run 
average variable costs incurred in 
providing such service. The above- 
described conditions apply. However, 
the customer may specifically agree to 
services under other terms and 
conditions. 

Paragraph (c)(2) of } 157.103 provides 
that rates will not be certificated for an 
applicant proposing to sell or transport 
natural gas under Subpart E prior to the 
pipeline filing a rate case under section 
4 of the Natural Gas Act wherein the 
applicant establishes representative 
levels of volumes of natural gas to be 
transported under Subpart E and 
Subparts B, G, and H of Part 284. 

Further, retention of revenues will be 
permitted in the same way as for self- 
implementing transportation services 
under Part 284. 

Paragraph (d) of { 157.103 provides 
that, upon request by the applicant, any 
order issuing a certificate under Subpart 
E shall provide conditional pre-granted 
authority to abandon the proposed new 
service and qualifying facilities at the 
expiration of the contracts underlying 
the new service. Section 157.103(d) 
provides that under certain conditions 
any pre-granted abandonment 
authorization shall be subject, however, 
to protest under proposed $ 157.106 by 
any customer currently receiving any 
service that would be abandoned. In this 
regard. $ 157.103(d) requires that an 
interstate pipeline provide at least forty- 
five days written notice to a customer, if 
it intends to abandon any new service 
being provided to the customer upon 
expiration of their contract. 

Paragraph (e) of S 157.103 requires 
that an interstate pipeline providing any 
transportation service under a 
certificate issued pursuant to Subpart E 
offer firm transportation service to all 
existing customers and all other 
shippers that request firm transportation 
service and that are willing to pay the 
applicable tariff rate on file with the 
Commission. The applicant would not 
be required to offer interruptible service. 

Paragraph (f) of $ 157.103 prohibits 
any certificate holder transporting under 
Subpart E from discriminating against 
any shipper, whether it be in the quality 
of service offered, the categories, prices. 
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or volumes of natural gas that the 
pipeline agrees to transport, or by 
customer classification or discrimination 
of any other kind. 

As indicated above, any 
transj^rtation service provided under a 
Subpart F. certificate will be subject, 
pursuant to paragraph (i) of $ 157.103. to 
the customer's rights to adjust contract 
demand, as set forth in proposed 
S 157.21 of Subpart A. 

Authority providing flexibility in 
changing receipt and delivery points is 
provided by paragraphs (g) and (h) of 
5 157.103. respectively. Under these 
provisions, a certificate holder may, at 
the request of the shipper and without 
prior notice, reduce or discontinue 
receipts or deliveries of natural gas or 
deliveries at a particular point and 
commence or increase receipts or 
deliveries at another point. This 
flexibility would be subject only to the 
condition that the total natural gas 
volumes received or delivered by the 
interstate pipeline following any such 
reassignment may not exceed the total 
volume of natural gas that the certificate 
holder is authorized under its Subpart F. 
certificate to transport on behalf of the 
shipper. The points of receipt or delivery 
to which natural gas volumes may be 
reassigned under 8 157.103 (g) or (h) 
include sales taps and other facilities 
authorized to be constructed and 
operated pursuant to a related 
certificate issued under Subpart Y. 

Subpart E incorporates the provisions 
of Subpart F relating to environmental 
safeguards. Accordingly, pursuant to 
paragraph (j) of 8 157.103. any certificate 
holder providing new service under 
Subpart E is required to adopt the 
environmental compliance guidelines set 
forth in § 2.09 of the Commission's 
regulations and to provide the relevant 
portions thereof to construction 
personnel with instructions to adhere to 
the guidelines. Further, all new service 
must be consistent with all applicable 
law. including but not limited, to the 
statutes, regulations, and compliance 
plans specified in paragraph (j). 

Paragraph (k) of § 157.103 requires 
that the interstate pipeline complete any 
authorized construction, extension, or 
acquisition of qualifying facilities, place 
such facilities in actual operation, and 
commence all authorized services within 
one year of the date its certificate is 
issued, unless an extension is received 
from the Director of the Office of 
Pipeline and Producer Regulation. 

The reporting requirements for 
Subpart E are set forth in paragraph (/) 
of 8 157.103. On or before May 1. of each 
year, the certificate holder must file an 
annual report, under oath, and signed by 
a senior official of the company. 


containing the information required 
under items (i) through fviii) of 
5 157.103(7). These items reference the 
corresponding reporting provisions of 
Subpart F for all services and activities 
other than transportation, since the 
services and activities for which 
certification would be available under 
Subpart E are the same, with the 
exception of transportation services 
which are proposed herein to be 
removed from the scope of Subpart F, as 
those for which authorization may be 
obtained under Subpart F. 

The information to be required under 
5 157.103(7) regarding transportation 
under Subpart E is specified in proposed 
$ 284.221(e)(2) of Subpart G. 

In the event that a certificate holder 
fails to undertake any activity 
certificated under Subpart E, $ 157.103(/) 
requires that the certificate holder 
include a statement to that effect in its 
annual report. 

In addition to the annual report, 
supplemental reports would be required 
by paragraph (/)(2) of 5 157.103 within 30 
days of any significant change with 
respect to the information filed in the 
last annual report. Such supplemental 
reports also must be under oath and 
signed by a senior official of the 
company. 

Section 157.103(m) provides that a 
Subpart E certificate holder may permit 
an existing customer, at the customer's 
request, to change from one rate 
schedule to another for new service, if 
the changes are consistent with the 
terms of effective tariffs on file with the 
Commission and the combined 
volumetric limitations on deliveries to 
the customer under both rate schedules 
are not increased, for either annual or 
peak day limitations. 

Section 157.104 Hearings. Section 
157.104 sets forth the hearing procedures 
for Subpart E. Paragraph (a) states that 
the Commission will give notice of and 
schedule each application for public 
hearing at the earliest possible date, 
giving due consideration to statutory 
requirements and other pending matters. 

As provided in 5 157.104(b). if an 
application by any person for the 
issuance of a certificate under Subpart E 
fully complies with the requirements of 
8$ 157.102 and 157.103. thereby 
demonstrating the applicant's 
willingness to assume all economic risks 
of the proposed activities, the 
Commission shall presume that the 
provisions of section 7(e) of the Natural 
Gas Act have been satisfied and that the 
proposed new service is in the public 
convenience and necessity. Paragraph 
(c) of 8 157.104 provides for rebuttal of 
this presumption by any protestor 
complying with the requirements 


applicable to interventions and protests 
under S 385.211 and S 385.214 of the 
Commission's regulations ond under 
proposed $ 157.106. The protestor shall 
carry the burden of proof in 
demonstrating that certification of the 
proposed activities would not be in the 
public convenience and necessity. 

Section 157.105 Issuance of 
Certificate. As provided in $ 157.105, in 
the event any intervenors protest an 
application in accordance with the 
procedures set forth in S 157.106 but fail 
to rebut the Commission's presumption, 
based on the applicant's full compliance 
with all applicable requirements of 
Si 157.102 and 157.103—including the 
applicant's assumption of all economic 
risks of the proposed activities—that the 
proposed new service activities are in 
the public convenience and necessity, 
the Commission will issue the requested 
certificate. 

Section 157.106 Protests to 
Abandonment of New Service. Section 
157.106 provides that, if a customer has 
received notice from a certificate holder 
in accordance with $ 157.103(e) that it 
intends to abandon any part of new 
service being provided to the customer 
under Subpart E upon expiration of their 
contract, the customer may, within thirty 
days prior to such expiration date, file a 
petition under { 385.207 of this chapter 
protesting the abandonment and 
requesting issuance of an order by the 
Commission directing the certificate 
holder to continue the new service in 
accordance with the expired contractual 
agreement. The customer must state 
under oath that it is willing to pay the 
just and reasonable rate for 
continuation of the new service and that 
continuation is necessary because it has 
been unable, after having made all 
reasonable efforts, to arrange for 
alternative service. If such a filing is 
made by the customer, the certificate 
holder shall be required to continue the 
new service until the date established 
by any order issued by the Commission 
on the customer s petition. 

D. Billing Procedure for Purchased Gas 

This section of the proposed rule 
establishes a three-part billing 
procedure which provides an incentive 
for pipelines to reduce their gas 
acquisition costs applicable to new 
markets by eliminating the rolled-in 
pricing of the pipeline's gas supplies 
prices under NGPA sections 104.106(a) 
and gas") with gas priced under any 
other NGPA category and comparable 
costs of imported gas ("new gas"). 

The Commission believes that existing 
customers of the pipeline are entitled to 
be billed on the basis of the reserves of 
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old gas" ihe pipeline has. The 
Commission reasons that the pipeline 
entered into a long term contract with a 
producer in the 1900* *8 or 1970*8 based on 
its projected sales to its existing 
customers. It would be inequitable to 
permit new customers that come onto 
(he pipeline's system as a result of these 
proposedrules to benefit from the 
pipeline’s reserve of old gas. The 
Commission is proposing a new billing 
procedure so that the pipeline and the 
customer can determine the amount of 
old gas the customer is entitled to be 
billed for by the pipeline. 

fhc Commission is concerned that 
rolled-in pricing under current 
Commission policy may distort the 
accuracy of price signals being 
transmitted from new customers to 
producers, especially for gas supplies 
incenlively priced under the NGPA. In 
previous orders, the Commission has 
expressed similar concern over the 
allocation of rollocl-in priced gas 
supplies as between on-system and off- 
system customers.' 1 The Commission 
requests comments on whether the 
proposed billing procedures achieve 
more accurate and efficient pricing of 
«as to new and marginal pipeline 
markets consistent with the Natural Gas 
Act.* 1 

This new hilling procedure, along with 
the new revenue retention and 
volumetric rate proposals in this Notice, 
would require changes to rates and 
tariffs on file with the Commission. For 
this reuson. the Commission requests 

• omments on what changes in 
Commission procedures and 
administration may be needed: 

• specially in rate cases under section 4 
of the Natural Gas Act, in order to 
ensure the Commission is able to meet 
the needs of the industry for timely 
review of rates and tariffs filed in 
response to the proposed rule. 

If transportation customers are 
provided non discriminatory access to 
transportation services, a pipeline and 
such customers would appear to be 
placed in comparable bargaining 
Positions. Similaily, existing firm sales 
customers who are provided a right to 
adjust their contract demands with their 
pipeline suppliers would ulso appear to 
la* in comparable bargaining positions 
w ith their suppliers. In both cases, the 
customer and the pipeline enjoy the 
fruits of competition between 
transportation and sales services made 


SUfritwnt of Polity. S*W, Oocktl 
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M United Gas Plp« bn* v FERC. 6IU b\2d 1.1 IU 
rah Or. mil. and Bdttl* Gwdk Cat Co v FPC. 281 

* M U (D C Of UXtU 


available on the same pipeline. Thus, if 
the firm sales customer does not choose 
to pay the costs of "new" gas billed by 
the pipeline in the second block under 
this proposed billing procedure, it may 
reduce its contract demand and seek gas 
supplies elsewhere and have them 
transported by the same pipeline or. if a 
partial requirements customer, seek 
sales or transportation services by 
another pipeline. Similarly, a firm 
transportation customer that chooses 
not to reserve firm pipeline capacity 
may purr hose gas on the spot market 
and have it transported under the non- 
discriminatory seif implementing 
transportation services made available 
by this proposal. For these reasons, the 
Commission is proposing that any sales 
prices for gas described in block 2 will 
be presumed to be just and reasonable 
under the Natural Gas Act if non- 
discriminatory transportation services 
are available to a pipelines's customers. 
The Commission requests comments on 
whether negotiated rates available to 
one or some of a pipeline’s customers 
should also be made available to all 
customers, consistent with the Natural 
Gas Act. The Commission also requests 
comments on whether the four-year 
deday before the just and reasonable 
rate presumption for block 2 may be 
applied is too long or too short. Would 
such a phase-in period have beneficial 
or adverse effects on competition? 

Section 154.38 (d)(4)(\ij Billing 
Procedure for Purchased Gas . and 
Section 154.43 Billing Procedures for 
Purchased Gas On or After October 7. 
1985 . The Commission is proposing to 
establish new billing procedures for 
natural gas pipeline companies. For 
companies that file purchased gas 
adjustments (PCAs) under 18 CFR 
154.38. the Commission is proposing to 
add a new $ 154 38(d)(4)(xi). For 
companies that do not, the Commission 
is proposing to add a new j 154.43. 

Since both of the billing procedures are 
the same, only the proposed PGA 
regulation is reviewed. 

Paragraph (A)(1 ). Paragraph (A)(7) 
requires that beginning October 1.1985, 
each natural gns pipeline separate, In Its 
PGA filing, its gas purchase costs into 
three parts, regardless of whether such 
purchases were obtained directly or 
indirectly from a producer. 

The first part will include the 
volumes, on a Btu basis, of purchases of 
gas under sections 104,106(a) and 109 of 
the NGPA (hlock 1). The second part 
will include the volumes on a Btu basis 
of purchases of gas under ail other 
sections of the NGPA and all 
comparable costs of imported gas at the 
border or at the tailgate of the 


regasification plant (block 2). The third 
part includes all other demand and 
commodity costs not included in the first 
two paragraphs, as billed to the pipeline. 
The Commission requests comments on 
w hether to include all costs of imported 
gas in block 2. 

Paragraph (A)(2) . The Commission is 
proposing to establish new subaccounts 
to Account Nos. 800-803 of the Uniform 
System of Accounts to reflect the three 
categories. The Commission Is also 
proposing to establish separate sets of 
subaccounts to Account No. 191 to 
reflect deferred gas costs of the above 
gas purchase categories. The proposed 
revisons to the Uniform System of 
Accounts and Account No. 191 do not 
appear in the regulatory text. The 
Commission requests comments on how 
appropriate storage costs should be 
allocated among the categories 
proposed to be established. 

Paragraph (A)(3). The Commission is 
proposing to require a pipeline to 
provide certain natural gas sales 
information to its customers so that each 
customer would be able to determine 
what percentage of block 1 gas it would 
be entitled to purchase. In paragraph 

(A) (3)(/v) the Commission proposes the 
following methodology to permit the 
customer to calculate the percentage of 
its entitlement. Unless a pipeline and its 
customers reach an alternative 
agreement in an uncontested settlement, 
each customers percentage entitlement 
to purchase block 1 gas is derived by 
dividing the amount of each customer's 
total firm purchases for calendar years 
1982.1983 and 1984 by the pipeline’s 
corresponding total firm sales. 

In addition, the proposed regulation 
provides that beginning October 1,1985, 
and every year thereafter, in sufficient 
time tg permit timely preparation of 
PGA filings, each pipeline will notify its 
customers of the estimated annual 
contract quantity of block 1 gas 
available to it and the pipeline for sales 
for that year. Each of the above 
procedures will be done on a Btu basis 

Paragraph (B)(1). Proposed paragraph 

(B) (7) requires a pipeline to begin to bill 
its customers using this three-tier 
procedure as soon as its first PGA after 
the effective dale of these regulations 
becomes effective. Also, it requires it to 
file a revised tariff to conform to 
paragraph (A). 

Paragraph (B)(2). The proposed 
regulations also provide that pipelines 
must bill their customers using both a 
gas and a non-gas rate structure. For 
each customer the bill will separately 
state: (1) The units of gas purchased 
under block 1 multiplied by the 
weighted average cost of gas in block 1, 
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and (2) the units of ga9 purchased under 
block 2 multiplied by the weighted 
average cost of gas described in block 2. 
and (3) the non gas rate currently m 
effect consisting of the pipeline's other 
costs including, among other things, the 
pipeline's demand and commodity 
charges, us billed to the pipeline, under 
paragraph (D) applies. 

Paragraph (C). The Commission is 
proposing to require the pipeline, 
beginning with its first PC A filing under 
the proposed regulation, to prorate its 
total balance in Account No. 191 to sets 
of subaccounts of Account No. 19! as 
follows: (1) Purchases of block 1 gus for 
calendar years 1982.1983 and 1984 over 
its total purchases in those years: and 
(2] purchases of block 2 gas for calendar 
years 1982. 1983 and 1984 over its total 
purchases for these years. 

Paragraph (Of The Commission is 
proposing that if a pipeline offers firm 
transportation on a Ron-discriminatory 
basis to all customers and offers to 
reduce firm sales contract demands by 
100 percent under 5 157.21, over a four- 
year transition period, the sales for gas 
described in block 2 will be presumed to 
be just and reasonable under the 
Natural Cas Act 

Refunds . In order to clarify 
application of the proposed billing 
procedure, a new sentence is added to 
the PCA regulations that deal with the 
refund obligations. The Commission 
proposes that a pipeline shall pay. in 
cash, any refund it owes to its customers 
for periods prior to October 1.1985. or 
untft (he date a PCA becomes effective. 
For future periods, any refund a pipeline 
owes will be distributed through the 
appropriate subaccount of Account No. 
191 and will be apportioned to the newly 
effective gas and non-gas rates. 

VI. Regulatory Flexibility Act 

When the Commrssron is required by 
section 553 of the Administrative 
Procedure Act (APAJ. 5 U.S.C. 553 
(1982). to publish a notice of proposed 
rulemaking, it is also required by section 
603 of the Regulatory Flexibility Act 
(RFA), 5 U.S.C. 801-612 f!982). to 
prepare and make available for public 
comment an initial regulatory flexibility 
analysts unless the Commission certifies 
pursuant to section 6<R{b) of the RFA 
that the proposed rule would not have a 
significant economic impact on a 
substantial number of small entities.** 


11 S use scrip) dung tectum 3 al lbr Small 
llutinra Art. 15 IfSC 832(UWCT Section 3 of ffte 
Small SuitnfM Act iWinr* 
cooarm** as a bmiim* which i« iruk-pmdrnlty 
owned und operntai am) which i« not dominant Ln 
Ha fh-ltl of operation. S»v? ci/au SBA a miaed Small 
BuUnoas S at Standard*. 49 FK 5024 iFrb. ft. TSM) 
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The RFA is intended to ensure careful 
and informed agency consideration of 
rules that may significantly affect small 
entities and to encourage consideration 
of alternative approaches to minimize 
harm to or burdens on small entities. 

In this case, the,RFA requires the 
Commission to analyze only the impacts 
on small entities that would be subject 
to this rule. This rule would only apply 
to natural gas companies whose 
services, rates* or facilities are regulated 
under the Natural Gas Act or the NGPA. 
Most jurisdictional natural gas 
companies that would comply with this 
rule do not fall within the RFA’s 
definition of small entity because: (1) 

The jurisdictional natural gas company 
is too large to be considered a “small- 
entity". or (21 the regulated natural gas 
company hold exclusive selling rights 
within its respective fields of operation 
and is therefore dominant in that field of 
operation. Pursuant to section 605(b) of 
the RFA. therefore, the Commission 
certifies that this rule will not have a 
"significant economic impact on a 
substantial number of small entities." 

VII. Paperwork Reduction Act 
Statement 

The information collection provisions 
in this notice of proposed rulemaking 
are being submitted to the Office of 
Management and Budget (OMB) for its 
approval under the Paperwork 
Reduction Act** and OMB*s 
regulalions . 57 Interested persons can 
obtain information on the information 
collection provisions by contacting the 
Federal Energy Regulatory Commission. 
825 North Capitol Street NE.. 
Washington. D.C. 20426 (Attention: Ellen 
Brown (202] 357-5250). Comments on the 
information collection provisions can be 
sent to the Office of Information and 
Regulatory Affairs of OMB. New' 
Executive Office Building, Washington. 
D.C. 20503 (Attention: Desk Officer for 
the Federal Energy Regulatory 
Commission.! 

VIII. Environmental Issues 

An environmental assessment of the 
proposed rulemaking will be prepared 
by the Commission's e n v ironm ental 
staff. This assessment will identify the 
significance of any potential 
environmental impact that might result 
from transactions that would be 
authorized under the blanket certificate. 
The environmental assessment will 
provide the basts for determining the 
need to prepare an environmental 
impact statement (E1S) prior to the 
issuance of the final rule. 


*• 44 US C 3801-3530 flflK). 
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Full consideration will be given to the 
type of projects and actions allowed 
under the seif-implementing and not toe 
procedure authorizations and to the 
proposed standard env ironmental 
compliance conditions and 
environmental reporting requirements 
proposed in this rulemaking. The 
assessment will evaluate direct 
environmental effects that may occur 
from authorizing transactions such as 
construction of Facilities and secondary 
effects that might arise from non- 
construction transactions. 

Any person who wishes to submit 
comments on environmental issues 
should provide a detailed explanation 
that addresses specific environmental 
concern why that concern is significant 
This information will be helpful to the 
staff in developing an environmental 
record in this rulemaking, and will be 
incorporated in the Commission's 
scoping process should an EIS be 
prepared 

IX. Comment Procedures 

A. Written Comments 

The Commission invites interested 
persons to submit comments, data, 
views, and other information concerning 
the matters set out in this notice. 

To facilitate the Commission s review 
of the comments, commenters are 
requested to provide a 2-4 page 
executive summary of their position on 
the issues raised in this NOPR. 
Commenters are requested to identify 
the page or section of the NOPR that 
their discussion addresses and to ose a» 
many headings as possible. 
Additionally, commenters should 
double-space their comments, use elite 
type, and only use while. by U* 
paper. 

The origmal and 14 copies of such 
comments most be received by the 
Commission before yoo p.m.. Monday 
|uly 15. T985. Comments should be 
submitted to the Office of the Secretary 
Federal Energy Regulatory Commission. 
825 North Capitol Street. Washington. 
D.C. 20428 and should refer to Docket 
No. RM85-1-000 (Purls A-D). 

All written comments will be placed 
in the Commission’s public files and will 
be available for public inspection in th<* 
Commission's Division of Pubfic 
Information. Room 1000.825 North 
Capitol Street, Washmgtop. Oil 2IM2R 
during regular business hours. 

B. Public Con ference 

The Commission has determined to 
also provide on opportunity for the oral 
presentation of data, views, and 
arguments on the matters discussed in 
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this notice. A public conference will be 
held in Washington. D.C., on Tuesday* 
|uly 30.1985. The conference will be 
held at the Office of the Federal Energy 
Regulatory Commission. 825 North 
Capitol Street. NR. Washington. D.C. 
20426. and will begin at 10:00 a.m.. local 
time. The number of the room in which 
the conference will be held will be 
available in the Commission’s Office of 
Public Information prior to the 
conference on the morning of the 
conference. 

Requests to participate in the 
conference must be received by July 22, 
1985. and should be directed to the 
Secretary. Federal Energy Regulatory 
Commission. 825 North Capitol Street. 
NR. Washington. D C. 20426. Requests 
should refer to Docket No. RM85-1-000 
(Parts A-D) and should indicate the 
name of the person who will be making 
the presentation and a telephone 
number at which that person may be 
contacted. 

The conference will not be a judicial 
or evidentiary-type hearing. Persons 
requesting to speak will be divided into 
participant panels and will be permitted 
time to present prepared remarks. There 
will be no cross-examination of persons 
presenting statements. However, the 
members participating in the panel may 
ask questions, in addition, anyone may 
submit to the presiding officer questions 
to be asked of the participating panels. 
The presiding officer will determine 
whether the question is relevant and 
whether the time limitations permit it to 
be presented. 

Other procedural rules relating to the 
conference will be announced at the 
^♦ginning of the proceeding. A transcript 
of the conference will be made, and a 
copy of that transcript will be placed in 
the public file for Docket No. RM85-1- 
noo (Parts A-D) and made available for 
inspection at the Commission’s Office of 
Public Information in Room 1000, 825 
North Capitol Street. NR. Washington. 
D.C 

X. List of Subjects 

w CFR Part 2 

Administrative practice and 
procedure. Electric power. 

Environmental impact statements. 
Natural gas. Pipelines. Reporting and 
rru.ordkeeping requirements. 

18 CFH Pari 154 

Alaska. Natural gas. Pipelines. 
Reporting and recordkeeping 
requirements. 


18 CFR Part 157 

Administrative practice and 
procedure. Natural gas. Reporting and 
recordkeeping requirements. 

18 CFR Part 181 

Natural gas, pipelines. 

18 CFR Part 284 

Continental Shelf. Natural gas, 
Reporting and recordkeeping 
requirements. 

In consideration of the foregoing, the 
Commission proposes to amend Chapter 
I. Title 18 of the Code of Federal 
Regulations as set forth below. 

By direction of the Commission. 

Kenneth F. Plumb. 

Secretary, 

1. The authority citation for Part 284 
continues to read as follows: 

Authority: Natural Gas Act. 15 U.S.G 717- 
7!7w (1082): Natural Gas Policy Act of 1978, 
15 U.S.C. 3301-3432 (1982): Department of 
Energy Organization Act, 42 U.S.C. 7107-7352 
(1982); Executive Order No. 12.000,3 CFR 142 
(1978). 

2. The table of contents for Part 284 is 
amended by adding under Subpart A a 
new § 284.7. removing §§ 284.105. 

284 107. 284.125. and 284.127* removing 
and reserving Subpart F. and by revising 
the title of Subpart G and the sections in 
Subpart C to read as follows: 

PART 284—CERTAIN SALES AND 
TRANSPORTATION OF NATURAL GAS 
UNDER THE NATURAL GAS POLICY 
ACT OF 1978 AND RELATED 
AUTHORITIES 

Subpart A—General Provisions 

Sec. 

• • • • • 

284.7 Rate conditions. 

♦ • • • • 

Subpart F— { Reserved! 

• • • • • 

Subpart G— Blanket Certificates 
Authorizing Certain Transportation by 
Interstate Pipelines on Behalf of Others and 
Services by Local Distribution Companies 

See. 

284.221 Central provision Transportation 
by interstate pipelines on behalf of 
others. 

284.222 Transportation by interstate 
pipelines on behalf of other interstate 
pipelines. 

284.223 Transportation by interstate 
pipelines on behalf of shippers other than 
Interstate pipelines. 

284.224 Certain transportation, sales, and 
assignments by local distribution 
companies. 

• • • • • 


§284.4 (Amended| 

3. In § 284 4, the designation “(a)” is 
removed from the the first paragraph 
and paragraph (b) is removed. 

4. Part 284 is amended by adding a 
new § 284.7 to Subpart A to read as 
follows: 

§ 284.7 Rate conditions. 

(a) A person providing transportation 
serv ice under §§ 284.102, 284.122* 

284.221. 284.224 or 284.243 of this part* or 
transportation or sales service under 

§ 157.105 of Part 157 of this chapter, 
shall have on file with the Commission, 
prior to commencing such service, an 
appropriate rate schedule os required 
under this section. 

(b) Any rate schedule required under 
this section: 

(1) Must include a rate that is 
designed to recover on a volumetric 
basis all costs properly allocable to such 
service, based solely on a representative 
level of projected volumes (“volumetric 
rate”); and 

(2) May not include a minimum-bill 
provision* a minimum-take provision, a 
demand charge, or any other provision 
that has the effect of guaranteeing 
revenue; 

(3) Must reasonably reflect any 
material variation in the cost of 
providing service due to: 

(i) When the service is provided; or 

(ii) The geographic area In which the 
service is provided: and 

(4) Must include: 

(i) A maximum rate, which 

(A) In the case of a service provided 
at a time other than during the peak 
period, is based on the incremental cost 
of providing that service: and 

(B) In the case of a service provided 
during the peak period* is based on fully 
allocated costs of providing that service, 
less any fixed costs recovered in the 
ceiling rate for off-peak service; and 

(ii) A minimum rate, which is based 
on the short run average variable costa 
the pipeline incurs in providing that 
service. 

(c) The pipeline may charge any rate 
between the maximum and minimum 
rate. The pipeline may not Hie revised 
rates to recover any revenues lost, 
during the period the rates were in 
effect, as a result of charging less than 
the maximum rate. 

(d) If a pipeline has offered a 
volumetric rate in compliance with 
paragraph (a) of this section* nothing in 
this section precludes the Commission 
from approving a rate form other than a 
volumetric rate that is Hied by a pipeline 
and specifically agreed to by a customer 
who will pay the alternative rate, such 
as a rate which includes a reservation 
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charge for the reservation of capacity 
for Firm transportation service. 

5. Section 284.102 is revised to read as 
follows: 

§ 284.102 Transportation by interstate 
pipelines. 

(a) Subject to the provisions of this 
subpart, any interstate pipeline is 
authorized, without prior Commission 
approval, to transport and deliver 
natural gas (o any person on behalf of: 

(1) Any intraslate pipeline; or 

(2) Any local distribution company. 

lb) Rates charged for transportation 

under this paragraph may not exceed 
the just and reasonable rates 
established under $ 284.103. 

(c) Interstate pipelines engaging in 
transportation arrangements authorized 
under this paragraph must file reports in 
accordance with § 284.106. 

a Section 284.103 is revised to read as 
follows: 

§ 284.103 Rates and charges. 

(a) General rule. Rates and charges 
for transportation authorized under 

5 284.102 shall be determined as 
provided in paragraphs (b) and (c) of 
this section. 

(b) Rate schedules on file. If an 
interstate pipeline has on file with the 
Commission a transportation rate 
schedule applicable to transportation 
arrangements authorized under 

§ 284.102 and in conformance with the 
conditions set forth in 5 284*7 and 
paragraph (d) of this section, the 
interstate pipeline shall use the rates 
contained in that schedule. 

(c) Election . Subject to the conditions 
of S 284 7 and paragraph (d) of this 
section, if an interstate pipeline does not 
have on file with the Commission a 
transportation rate schedule applicable 
to transportation arrangements 
authorized under { 284.102. the 
interstate pipeline may elect either 

(1) To base its rates upon the 
methodology used in designing rates to , 
recover the transmission and related 
storage costs included in one of its then 
effective sales rate schedules; or 

(2) To use the rates contained in one of 
its transportation rate schedules on file 
with the Commission which the 
interstate pipeline determines covers 
service comparable to transportation 
sen ice authorized under § 284.102; or 

(3) To use new rates established in 
conformance with § 284.7 and paragraph 

(d) of this section. 

(d) Retention of revenues. The rates 
charged by any interstate pipeline 
transporting under this sulipart shall be 
appropriate rates, and shall: 

(1) Be based on: 


(1) Representative levels of revenues 
attributable to such services that have 
been credited in arriving at a test period 
cost of service: or 

(ii) Representative levels of volumes 
transported that have been included in 
billing determinants for the purpose of 
establishing rates: and 

(2) Se parately identify the cost 
components attributable to 
transportation, storage, and gathering 
costs. 

7. Section 284.104 is revised to read as 
follows: 

§284.104 Terms sob conditions. 

(a) Contracts. Any contracts for the 
transportation of natural gas authorized 
under § 284 102 must provide that the 
transportation arrangement is subject to 
the provisions of this subpart. 

(bj Non-discriminatory access. An 
interstate pipeline that provides any 
transportation service pursuant to 
§ 284.102 shall provide transportation 
service for all shippers willing to pay the 
applicable tariff rate on file with the 
Commission for service requested, 
without discrimination in the quality of 
service provided, the categories, prices, 
or volumes of natural gas transported, 
customer classification, or 
discrimination of any kind. 

(c) Firm transportation requirement 
(1) An interstate pipeline providing any 
transportation service pursuant to 
§ 284.102 must offer firm transportation 
service to all existing customers ami all 
other shippers requesting firm 
transportation service that are willing to 
pay the applicable tariff rate on file with 
the Commission. 

(2) An interstate pipeline subject to 
this paragraph may also offer 
interruptible transportation service. 

(dj Qualification to access and firm 
transportation conditions . The non- 
discriminatory access and firm 
transportation conditions set forth in 
paragraphs (b) and (e) respectively, will 
apply, subject only to the limited 
qualification that the pipeline will not be 
required to provide any requested 
service that would require the 
construction or acquisition of any new 
facilities. 

(e) Customer right to adjust contract 
demand. The conditions set forth in 
§ 157.21 of Subpart A of Part 157 relating 
to a customer 8 right to adjust contract 
demand, shall apply to any interstate 
pipeline that transports natural gas 
pursuant to J 284.102. 

$284,105 (RemovedI 

8. Section 284.105 is removed. 

9. Section 284.106 is revised to read as 
follows: 


$ 284.106 Reporting requirements. 

(a] Initial full report Within thirty 
days after commencing transportation 
authorized by § 284.102. an interstate 
pipeline shall file with the Commission 
an initial full report, under oath, signed 
by a senior official of the company, 
containing the following information: 

(1) The identity of the interstate 
pipeline and its affiliation, if any. with 
the other entities involved In the 
transaction and the identity, title and 
mailing address of the person or persons 
to whom communications concerning 
the transportation arrangement 
authorized under this subpart should be 
addressed: 

(2) A general description of the 
interstate pipeline's existing operations; 

(3) A description of the transportation 
service including: 

(i) The identity of the parties: 

fii) The dates of commencement and 
projected termination of the service; 

(iii) The estimated total and maximum 
daily quantities of natural gas to be 
transported; 

(iv) The points between which the 
natural gas is to be transported; and 

(v) The rate to be charged, and with 
respect to the rate: 

(A) If the interstate pipeline is 
charging a rate pursuant to § 284.103(b) 
that is currently on file with the 
Commission, the identity of the rate 
schedule; 

(B) U the interstate pipeline is 
charging a rate computed pursuant to 
S 284.103(c)(1), an explanation of how 
the rate is computed; 

(C) If the interstate pipeline is 
charging a rate contained in one ol its 
rate schedules under 9 284.1C3lcH2), a 
statement of the basis upon which the 
interstate pipeline determined that the 
rate schedule used was for comparable 
service, or 

ID) If the interstate pipeline is 
charging a rate pursuant to 
{ 284.103(c)(3). an explanation of how 
the rate is computed, the date on which 
such rate was filed, and the docket 
number in which such rate whs Tiled; 
and 

(4) A statement that the contract 
provides that the transportation 
arrangement is subject to the provisions 
of this subpart. 

(b) Subsequent reports > If any 
significant change occurs with respect to 
the information filed under paragraph 
(a) of this section, the interstate pipeline 
shall file with the Commission, under 
oath, within thirty days of the change, 
appropriate amendments to its initial 
full report, signed by a senior official of 
the company. 
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(c) Annual report By March 1. of each 
year, an annual report shall be filed by 
an interstate pipeline containing, for all 
transportation provided during the 
preceding calendar year under authority 
of § 284.102, the following information: 

(1) Total volumes transported and the 
source of such volumes; 

(2) Total revenues received; and 

(3) Any changes in the points of 

receipt and delivery' of natural gas from 
those points identified in the initial full 
report. • 

(d) Final report Within thirty days 
after the termination of any 
transportation arrangement authorized 
under $ 284.102, the interstate pipeline 
shall file with the Commission a report, 
•inder oath, signed by a senior official of 
the company, slating: 

(1) Current information with respect to 
the matters required to be reported 
•jnder paragraph (a) of this section: 

(2) Actual total and maximum daily 
volumes of natural gas transported 
pursuant to the arrangement; and 

(3) Total revenues received end a 
omplete statement of the manner in 

which the revenues were treated. 

(e) Filing fees. Each initial full report 
required by paragraph (a) of this section 
must be accompanied by the fee 
prescribed in 5 381.404 of this chapter or 
by a petition for waiver pursuant to 

§ 381.106 of this chapter. 

♦ 

$284,107 (Removed! 

10. Section 284.107 is removed. 

11. Section 284.122 is revised to reud 
as follows: 

* 284.122 Transportation by intrastate 
pjpeMn—. 

(a) Subject to the provisions of this 
*tiliport, any intrastate pipeline Is 
authorized, without prior Commission 
approval, to transport and deliver 
natural gas to any person on behalf of: 

(1) Any interstate pipeline; or 

(2) Any local distribution company 
nerved by an interstate pipeline. 

(b) Rates charged for transportation 
authorized under this subpart may not 
exceed fair and equitable rates as 
provided in S 284.123. 

(c) Intrastate pipelines engaging in 
transportation arrangements authorized 
under this paragraph shall file reports as 
** quiredby | 284.12a 

12. Section 284.123 is revised to read 
as follows: 

5 284.123 Rates and charges. 

(a) General rule. Rules and charges 
for transportation of natural gas 
authorized under 5 284.122 shall be fair 
and equitable as determined in 
accordance with paragraph (b) of this 
section. 


(b) Elections . (1) The intrastate 
pipeline may. subject to the conditions 
set forth in paragraph (e) of this section. 

elect to: 

(1) Base its rates upon the 
methodology used: 

(A) In designing rates to recover the 
cost of gathering, treatment, processing, 
transportation, delivery or similar 
service (including storage service) 
included in any of the pipeline s 
effective firm sales rate schedules for 
city-gate service on file with the 
appropriate state regulatory agency; or 

(B) In determining the allowance 
permitted by the appropriate state 
regulatory agency to be included in a 
natural gas distributor's rates for city- 
gate natural gas service; or 

(ii) Use the rates contained in any of 
the pipeline's effective transportation 
rate schedules for intrastate service on 
file with the appropriate state regulatory 
agency which the intrastate pipeline 
determines covers service comparable 
to service under this subpart. 

(2) (i) If an intrastate pipeline does not 
choose to make any election under 
paragraph (b)(1) of this section, it shall 
apply for Commission approval, by 
order, of the proposed rates and charges 
by filing with the Commission the 
proposed rates and charges. Each 
petition for approval filed under this 
paragraph must be accompanied by the 
fee set forth in $ 381.403 or by a petition 
for waiver pursuant to $ 384.106 of this 
chapter. 

(ii) Subject to compliance by the 
intrastate pipeline with the conditions 
set forth in paragraph (e) of this section, 
150 days after the dale on which the 
Commission receives an application 
filed pursuant to paragraph (b)(2)(i) of 
this section, the rates proposed in the 
application will be deemed to be fair 
and equitable and not in excess of 
amounts which interstate pipelines 
would be permitted to charge for 
providing similar transportation, unless • 
wilhin the 150 day period, the 
Commission either extends the time for 
action, or institutes a proceeding in 
which all interested parties will be 
afforded an opportunity for written 
comments and for the oral presentation 
of Views, data, and arguments. In such 
proceeding, the Commission either will 
approve the rates or disapprove Ihe 
rates and order refunds, with interest, of 
any amounts which have been 
determined to be in excess of those 
shown to be fair and equitable or in 
excess of the rates and charges which 
interstate pipelines would be permitted 
to charge for providing similar 
transportation services. 

(iii) Transportation rates approved or 
disapproved under this subparagraph 


pursuant to a Commission order 
supersede rates determined in 
accordance with paragraph (b)(1) of this 

section. 

(c) Treatment of Revenues. The 
Commission presumes that all revenues 
received by an intrastate pipeline in 
connection with transportation 
authorized under $ 284.122 and 
computed in accordance with paragraph 
(b)(1) of this section, subject to the 
conditions set forth in 5 284.7 and 
parapnph (g) of this section, have been 
or will be taken into account by the 
appropriate state regulatory agency for 
purposes of establishing transportation 
charges by the intrastate pipeline for 
service to intrastate customers. 

(d) Presumptions. If the intrastate 
pipeline is charging a rate computed in 
conformance with S 284.123(b)(1) and 
paragraph (e) of this section the rate 
charged is presumed to be: 

(1) Fair and equitable; and 

(2) Not in excess of the rates and 
charges which interstate pipelines 
would be permitted to charge for 
providing similar transportation service. 

(e) Applicability of § 204.7 conditions . 
The rate for any service provided under 
S 284.122 shall be subject to the 
conditions of $ 284.7. 

13. Section 284.124 is revised to read 
as follows: 

9 284.124 Terms and conditions. 

(a) Contracts. Contracts for the 
transportation of natural gas by an 
intrastate pipeline under authority of 
this subpart shall provide that Ihe 
transportation arrangement is subject to 
the provisions of this subpart 

(b) Non-discriminatory access. An 
intrastate pipeline that provides any 
transportation service pursuant to 

$ 284.122 shall provide transportation 
service for all shippers willing to pay the 
applicable rate on file with the 
Commission for the service requested, 
without discrimination in the quality of 
service provided, the categories, prices, 
or volumes of natural gas transported, 
customer classification, or 
discrimination of any other kind. 

(c) Firm transportation requirement 
(1) An intrastate pipeline providing any 
transportation service pursuant to 

$ 284.122 shall offer firm transportation 
service to all existing customers and all 
other shippers that request firm 
transportation service and thut are 
willing to pay the applicable rate on file 
with the Commission. 

(2) An intrastate pipeline subject to 
this paragraph may also offer 
interruptible transportation service. 

(d) Qualification to access and firm 
transportation conditions . The non- 
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discriminatory access and firm 
transportation conditions set forth in 
paragraphs (b) and (c). respectively, will 
apply, subject only to the limited 
qualification that the pipeline will not be 
required to provide any requested 
service thot would require the 
construction of acquisition of any 
facilities. 

$284,125 (Removed) 

14. Section 284.125 is removed. 

15. Section 284.126 is revised to read 
as follows: 

$ 284.126 Reporting requirements. 

(a) / nitiol full report Within thirty 
days after commencing transportation 
authorized by this subpart, an intrastate 
pipeline shall file with the Commission 
and the appropriate state regulutory 
agency an initial full report, under oath, 
signed by a senior official of the 
company, containing the following 
information: 

(1) The identity of the intrastate 
pipeline: and the identity, title and 
mailing address of the person or persons 
to whom communications concerning 
the transportation arrangement pursuant 
to this subpart should be addressed; 

(2) A general description of the 
intrastate pipeline's existing operations: 

(3) A description of the transportation 
service, including 

(i) The identity of the parties: 

(it) The dates of commencement and 
projected termination of the services; 

(iii) The estimated total and maximum 
daily quantities of natural gas to be 
transported; 

(iv) The points between which the gas 
is to be transported; and 

(v) The rate to be charged. 

(vi) With respect to rate described in 
paragraph (a)(3)(v). a statement of the 
basis upon which the intrastate pipeline 
determined that the service provided is 
comparable to service provided for 
under that rate schedule, if the intrastate 
pipeline is charging a rate computed 
pursuant to $ 284.123(b)(1)(H). 

(4) A statement that: 

(i) The appropriate state regulatory 
agency has been notified that the 
Commission has presumed that all 
revenues received by an intrastate 
pipeline in connection with the 
transportation arrangement authorized 
under $ 284.122 and computed in 
accordance with $ 284.123(b)(1), hove 
been or will be taken into account by 
the appropriate state regulatory agency 
for purposes of establishing 
transportation rates charged by the 
intrastate pipeline for service to 
intrastate customers; and 

(ii) The transportation arrangement is 
subject to the provision of this subpart. 


(b) Subsequent reports . If a significant 
change occurs with respect to the 
information filed under paragraph (a) of 
this section, the intrastate pipeline shall 
Hie with the Commission and the 
appropriate state regulatory agency, 
under oath, within 30 days of the 
significant change, appropriate 
amendments to its initial report, signed 
by a senior official of the company. 

(c) Annual report. By March 1 of each 
year, an annual report shall be filed by 
an intrastate pipeline containing, for all 
transportation provided during the 
preceding calendar year under authority 
of $ 284.122. the following information: 

(1) Actual volumes transported and 
the source of such volumes; 

(2) Total revenues received; and 

(3) Any changes in the points of 
receipt and delivery of natural gas from 
those points identified in the initial full 
report. 

(d) Final report. Within thirty days 
after the termination of any 
transportation arrangement authorized 
under $ 284.122, the intrastate pipeline 
shall file with the Commission and with 
the appropriate state regulatory agency 
a report, under oath, signed by a senior 
official of the company, stating: 

(1) Current information with respect to 
the matters required to be reported 
under paragraph (a) of this section: 

(2) Actual total and maximum daily 
quantities of natural g 09 transported; 
and 

(3) Total revenues received. 

(e) Filing fees. Each initial report 
required by paragraph (a) of this section 
must be accompanied by the fee set 
forth in $ 381.404 of this chapter, or a 
petition for waiver pursuant to $ 361.106 
of this chapter. 

§284.127 [Removed] 

16. Section 284.127 is removed. 

Subpart F (§§ 284.200-284.208)— 

I Removed | 

17. Subpart F ($$ 284.200-284.208) is 
removed and reserved. 

18. The title of Subpurt G of Part 284 is 
revised to read as follows: 

Subpart G—Blanket Certificates 
Authorizing Certain Transportation by 
Interstate Pipelines on Behalf of 
Others and Services by Local 
Distribution Companies 

19. Section 284.221 is revised to read 
as follows: 

$ 284.221 Genera) transportation by 
Interstate pipelines on behalf of others. 

(a) Blanket certificate. Any interstate 
pipeline may apply for a blanket 
certificate under this section. Upon 


application therefor, the Commission 
will conduct a hearing pursuant to 
section 7(c) of the Natural Gas Act and 
$ 157.11 of this chapter and. if required 
by the public convenience and 
necessity, will issue to the interstate 
pipeline a blanket certificate authorizing 
such pipeline company to transport 
natural gas. as provided under this 
subpart. 

(b) Application procedure. 
Applications for blanket certificates 
shall stale: 

(1) The name of the interstate 
pipeline; and 

(2) A statement by the interstate 
pipeline that it will comply with the 
conditions in paragraph (c) of this 
section. 

(c) General conditions. Any blanket 
certificate under this section shall be 
issued subject to the following 
condition: 

(1) Nan-discriminatory access. An 
interstate pipeline that provides any 
transportation service pursuant to a 
certificate issued under this section 
shall provide transportation service for 
all shippers willing to pay the applicable 
tariff rate on file with the Commission 
for the service requested, without 
discrimination in the quality of service 
provided, the categories, prices, and 
volumes of natural gas transported, 
customer classification, or 
discrimination of any kind. 

(2) Firm transportation requirement 
(i) Except as provided in paragraph 
(b)(3). an interstate pipeline providing 
any transportation service under a 
certificate issued pursuant to this 
section shali offer firm transportation 
service to all existing customers and to 
ail other shippers that request firm 
transportation service and that are 
willing to pay the applicable tariff rate 
on file with the Commission. 

(ii) An interstate pipeline subject to 
this paragraph may also offer 
interruptible transportation service. 

(3) Qualification to access and firm 
transportation conditions . The non- 
discriminatary access and firm 
transportation conditions set forth in 
paragraphs (c)(1) and (2) of this section, 
respectively, will apply, subject only to 
the limited qualification that the pipeline 
will not be required to provide any 
requested service that would require the 
construction or acquisition of any 
facilities. 

(4) Retention of revenues. The rates 
charged by any interstate pipeline 
transporting under this subpart shall be 
appropriate rates, and shall: 

(i) Be based on: 

(A) Representative levels of revenues 
attributable to such services that have 
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been credited in arriving at a lest period 
u>st of service: or 

(B) Representative levels of volumes 
transported that have been included in 
billing determinants for the purpose of 
establishing rates: and 

(ii) Separately identify the cost 
components attributable to 
transportation, storage, and gathering. 

(5) Related docket numbers. Any 
filings made with the Commission 
reporting individual transactions under 
{ 284-222 or $ 284.223 pursuant to a 
certificate issued under this section 
shall reference the docket number of the 
proceeding in which the blanket 
certificate was granted. 

(d) Pre-grant of abandonment 
Abandonment of transportation services 
pursuant to section 7(b) of the Natural 
Gas Act is authorized upon the 
expiration of the contractual term of 
each individual transportation 
irrangement authorized under a 
certificate issued pursuant to this 
section. 

(c) A vai lability of regular certificates . 

Nothing in this subpart shall preclude an 
nterstate pipeline with regard to a 
particular transportation service from 
applying for an individual certificate of 
public convenience and necessity for 
that service. 

(f) Cross references. (1) Any local 
distribution company served by an 
interstate pipeline may apply for a 
blanket certificate to perform certain 
services under { 284.224. 

(2) Any interstate pipeline may apply 
under Subpart F of Part 157 of this 
chapter for a blanket certificate to 
construct or acquire and operate certain 
natural gas facilities under Subpurt F of 
Part 157 of this chapter that are 
necessary to provide transportation 
under } 284.222 or § 284.223. Section 
§ 157,208 of this chapter provides 
automatic authorization not subject to 
prior notice for the construction, 
acquisition. operation, and 
rnscellancous rearrangement of eligible 
facilities, as defined in 1157.202 of this 
chapter, if the associated costs do not 
exceed the limits specified in 
5 157.208(d) of this chapter. Other 
eligible facilities may be constructed, 
acquired, rearranged, and operated 
subject to the prior notice requirements 
of § 157.205 of this chapter. Eligible 
facilities include pipeline receipt points 
and pipeline interconnections, where 
more than one transporter is involved. 
The construction and operation of sales 
taps, explicitly excluded from the 
§ 157.202 of this chapter definition of 
eligible facilities, are subject to the 
conditions set forth in } 157.211 of this 
chapter and the prior notice conditions 
of i 157.205 of this chapter. 


Igl Flexible receipt point authority . (1) 
An interstate pipeline authorized to 
transport gas under a certificate issued 
pursuant to this section may at the 
request of the shipper and without prior 
notice: 

(1) Reduce or discontinue receipts of 
natural gas at a particular receipt point 
from a supplier, and 

(ii) Commence or increase receipts at 
another receipt point from that supplier 
or any other supplier. The total natuai 
gas volumes received by the interstate 
pipeline following any such 
reassignment shall not exceed the total 
volume of natural gas that the interstate 
pipeline is authorized under the 
certificate issued pursuant to this 
section to transport on behalf of the 
shipper. 

(2) The receipt points to which natural 
gas volumes m#»y be reassigned under 
paragraph (gHl) for receipt by an 
interstate pipeline transporting under a 
certificate issued pursuant to this 
section include facilities authorized to 
be constructed or acquired and operated 
pursuant to a certificate issued under 
Subpart F of Pari 157 of this chapter. 

(h) Flexible delivery point authority. 
(1) An interstate pipeline authorized to 
transport gas under a certificate issued 
pursuant to this section may at the 
request of the shipper and without prior 
notice: 

(i) Reduce or discontinue deliveries of 
natural gas at a particular delivery 
point: and 

(ii) Commence or increase deliveries at 
another delivery point The total natural 
gas volumes delivered by the interstate 
pipeline following any such 
reassignment shall not exceed the total 
volume of natural gas that the interstate 
pipeline is authorized under the 
certificate issued pursuant to this 
section to transport on behalf of the 
shipper. 

(2) The delivery points to which 
natural gas volumes rrpiy be reassigned 
under paragraph (h)(1) of this section for 
delivery by an interstate pipeline 
transporting under authority of this 
section include sale taps authorized to 
be constructed and operated pursuant to 
S 157.211 and the prior notice conditions 
of S 157.205 of Subpart F of Part 157 of 
this chapter. 

(i) Customer right to adjust contract 
demand. The conditions set forth in 
S 157.21 of this chapter relating to a 
customer's right to adjust contract 
demand shall apply to any interstate % 
pipeline that transports natural gas 
under $ 284.221. 


§ 284 222 | Redesignated as 1 284.224 and 
Amended 1 

20. Part 284 ts amended in subpurt G 
by redesignating § 284.222 as new 
5 284.224. adding new $ 284.222 and new 
5 284.223 and revising paragraphs (b). 
(d)(1), (e)(1). and (g) of redesignated 
5 284.224 to read as follows: 

$ 284.222 Transportation by Interstate 
pipelines on behalf of other interstate 
pipelines. 

An interstate pipeline issued a 
certificate pursuant to { 284.221 may 
transport natural gas on behalf of 
another interstate pipeline subject to the 
same terms and conditions, rates and 
charges, and reporting requirements that 
would apply if the transaction were 
authorized by Subpart B of this Part (as 
such suhpart may be amended from time 
to time). 

§ 284.223 Transportation by interstate 
pipelines on behalf of shippers other than 
Interstate pipelines. 

(a) Automatic authorization. 11) An 
interstate pipeline may transport any 
natural gas for any shipper for any end- 
use by the shipper or any other person 
for a single term that shall not exceed 
120 days. 

(2) Any interstate pipeline that began 
transportation on behalf of an end-user 
prior to November 1.1985, under 
authority of previously effective 

5 157.209(e)(1) of this chapter, may 
under the certificate issued pursuant to 
that section after October 31.1985. 
provided the term of that particular 
transportation transaction does not 
exceed a total of 120 days, including 
periods both prior to and subsequent to 
November 1.1985. Regardless of any 
unexpired portion of the transportation 
term authorized under previously 
effective 5 157.209(eKlj of this chapter, 
if. between November 1.1985. and the 
expiration of the 120-day authority to 
transport, the interstate pipeline obtains 
a certificate under f 284.221 
automatically authorizing a 
transportation arrangement under 
$ 284.223(a) involving the same 
interstate pipeline and shipper, the 
transportation term authorized under 
5 284.223(a) shall not continue for more 
than 120 days after the date of final 
authorization under 5 157.205(g) of this 
chapter. 

(3) Additional 120-day transportation 
terms are authorized under this 
paragraph for a transportation 
arrangement between the same 
interstate pipeline and shipper under 
which natural gas has been transported 
previously under the automatic 
authority of this paragraph, provided 
that, (i) the gas transported by the same 
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pipeline for the sume shipper and (ii). 
after the commencement of the last 120- 
day transportation term authorized 
under this paragraph but prior to the 
commencement of the next 120-day 
transportation term, the transportation 
arrangement between that transporter 
and that shipper was authorized under 
the prior notice procedures of 3 157.205 
of this chapter. 

(b) Prior notice. Subject to the prior 
notice requirements of 3 157.205 of this 
chapter, an interstate pipeline is 
authorized under this paragraph of this 
section to transport any natural gas 
pursuant to a certificate issued under 
§ 284.221 for any shipper for any end- 
use by the shipper or any other person. 
Necessary filings under § 157.205 of this 
chapter may be made by the interstate 
pipeline, the shipper, or an agent acting 
on their behalf. 

(r) Contents of prior notice 
application tinder§204.221. In addition 
to the requirements of $ 157.205(b) of 
this chapter, applications under 
9 284.221 for issuance of a certificate 
authorizing transportation under 
paragraph (b) of this section shall 
contain: 

(1) The name of the shipper 

(2) The volumes of gas to be 
transported on a peak day. on an 
average day. and on an annual basis: 

(3) A copy of the executed 
transportation agreement indicating the 
interstate pipeline's proposed 
transportation rate, together with a 
breakdown and justification of the 
proposed rate level to the extent 
indicated in § 284.103; 

(4) A clear description of any agency 
relationship under which a local 
distribution company or affiliate of the 
shipper will receive natural gas on 
behalf of the shipper. If any such agency 
relationship is clearly described in the 
executed transportation agreement, 
another separate statement is not 
necessary; 

(5) If the interstate pipeline will 
deliver the natural gas to a local 
distribution company on behalf of 
another shipper, a statement by the 
distributor or that it has capacity 
sufficient to perform the transportation 
service without detriment or 
disadvandage to its other customers: 

(8) A description of projected costs, 
and location of any facilities that will be 
constructed in order to provide the 
transportation service, as well as any 
other facilities that will be utilized: and 

(7) If the interstate pipeline has 
transported for the same shipper under 
Suhpart B of this part or the 120-day 
automatic authorization provisions of 
paragraph (a) of this section, the docket 
numbers under which the pipeline or 


any person acting on its behalf made 
any filings required with respect to such 
transportation. 

(d) Special conditions. In addition to 
the conditions set forth in 3 284.221, any 
transportation authorized under either 
paragraph (a) or (b) of this section shall 
be subject to the following conditions: 

(1) llie rates and charges shall be 
subject to the requirements of 9 284 103 
and shall be stated in a generally 
applicable transportation tariff: and 

(2) Each initial report required by 
paragraph (g)(1) of this section must be 
accompanied by the fee set forth in 

$ 381.404 of this chapter or a petition for 
waiver pursuant to 9 381.106 of this 
chapter. 

(e) Reporting requirements —(1) Initial 
report . Within thirty days after 
commencing transportation authorized 
by § 284.223(a) or (b). an interstate 
pipeline shall file with the Commission 
an initial report, under oath, signed by a 
senior official of the company, 
containing a description of the 
transportation service which includes: 

i) The identities of the parties; 

ii) The dates of commencement and 
projected termination of the service; 

(iii) The estimated total and maximum 
daily quantities of natural gas to be 
transported: 

(iv) A justification of the basis for its 
eligibility for transportation under this 
subpart: 

(v) The points between which the 
natural gas is to be transported; 

(vi) The rate to be charged, together 
with a breakdown and justification of 
the rate level: 

(vii) The identities of any 
transportation other than the certificate 
holder involved in transporting the 
natural gas from its source to the 
shipper, and 

(viii) Each initial report must be 
accompanied by the fee set forth in 
9 381.404 of this chapter or a petition for 
waiver pursuant to 9 381.406 of this 
chapter. 

(2) Annual report. By March 1 of each 
year, an annual report shall be filed by 
an interstate pipeline containing, for all 
transportation provided during the 
preceding calendar year under authority 
of 39 284.223(a) and (b). the following 
information: 

(i) Total volumes transported and the 
source of such volumes: 

(ii) Total revenues received; 

(iii) The total cost and completion 
dates for any facilities constructed by 
the interstate pipeline pursuant to a 
certificate issued under Subpart F of 
part 157 of this chapter in order to 
provide transportation service under 
9 284.223(b) during the preceding 
calendar year: and 


(iv) Any changes under authority of 
33 284.221(g) and (h) in the points of 
receipt and delivery of natural gas by 
the interstate pipeline identified, in die 
case of the first annual report, in its 
initial report or, in the case of 
subsequent annual reports, in its 
preceding annual report and the 
quantities of natural gas by which * 
receipts or deliveries at each point were 
decreased or increased. • 

(0 Coordination with transportation 
services authorized prior to November 
7. 1985, under Subpart F of Part 157. No 
certificate issued under this section 
shall provide any authority for the 
continuation of transportation 
authorized under 9 157.209 of this 
chapter prior to November 1.1985. 
beyond the date authorized by the 
certificate issued pursuant to that 
section. 

§ 284.224 Certain transportation, sales 
and assignments by local distribution 
companies. 

• ••it 

(b) Blanket certificate. Any local 
distribution company served by an 
interstate pipeline or any Hinshaw 
pipeline may apply for a blanket 
certificate under this section. Upon 
application therefor, the Commission 
will conduct a hearing pursuant to 
section 7(c) of the Natural Gas Act and 
9 157.11 and Subpart H of Part 385 of 
this chapter and, if required by the 
present or future public convenience 
and necessity, the Commission will 
issue a blanket certificate to such local 
distribution company or Hinshaw 
pipeline. Such certificate will authorize 
the local distribution company to engage 
in the sale, transportation* or 
assignment of natural gas that is subject 
to the Commission's jurisdiction under 
the Natural Gas Act to the same extent 
and in the same manner that intrastate 
pipelines are authorized to engage in 
such activities by Subparts C, D. and E 
of this part (as amended from time to 
time), except as otherwise provided in 
paragraph (e)(2) of this section. 

• • • • • 

(d) Effect of certificate. (1) A 

certificate issued pursuant to this 
section will authorize the certificate 
holder to engage in transactions of the 
type authorized by Subparts C, D. and E 
of this part. 

• • • • • 

(e) General conditions. (1) Except as 
provided in paragraph (e)(2) of this 
section, any transaction authorized 
under a blanket certificate shall be 
subject to the same rates and charges, 
terms and conditions, and reporting 
requirements that would apply if the 
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transaction were authorized for an 
intrastate pipeline under Subparts C, D, 
and E of this part (as amended from 
time to time). 

• • • • • 

(g) Hinshawpipeline without blanket 
certificate, A Hinshaw pipeline which 
does not obtain a blanket certificate 
under this section is not authorized to 
sell, assign, or transport natural gas as 
an intrastate pipeline authorized to 
engage in such transactions by Subparts 
C, D. and E of this part. 

• • • • • 

20. Section 204.241 is revised to read 
as follows: 

}2S4.241 Applicability. 

This subpart implements section 603 
of the Outer Continental Shelf Lands 
Act Amendments of 1978 43 U.S.C. 1862 
and applies to certain transportation of 
natural gas produced from OCS leases 
owned in whole or in part by an eligible 
distributor to its service area for its 
general system supply. 

21. In § 284.242, paragraph (e) is 
revised to read as follows: 

$ 284.242 Definitions. 

For purposes of this subpart: 

• • • • « 

(e) “Covered transportation*' means 
any transportation of natural gas 
produced from an eligible OCS lease by 
an interstate pipeline for ultimate 
delivery to the service area of the 
eligible distributor participating in the 
lease. 

22. In § 284.244, the introductory text 
and paragraphs (a) and (b) are revised 
to read as follows: 

§ 284.244 Application requirements. 

An application by an interstate 
pipeline for covered transportation shall 
include the following: 

(a) A stated preference for 
authorization under either section 7(c) of 
the Natural Gas Act or section 311(a)(1) 
of the NGPA. If section 7(c) 
authorization is preferred, the 
application shall also meet the prior 
requirements of Part 157. If section 
311(a)(1) authorization is preferred, the 
application shall also meet the 
requirements of Subpart B of this part. 

(b) A statement that all of the natural 
gas transported pursuant to this subpart 
(other than normal compressor fuel and 
loss allowance) shall enter the eligible 
distributor's service area. 

• • • • • 

23. In § 284.245, paragraph (a) is 
revised and new paragraphs (d) through 
(H) are added to read as follows: 


} 284.245 Terms and conditions. 

(a) General. Covered transportation 
by an interstate pipeline authorized 
under section 7(c) of the Natural Gas 
Act. or under section 311(a)(1) of the 
NGPA, shall be subject to the notice 
requirements of § 157.205 of Part 157 of 
this chapter and the same terms and 
conditions, rates and charges, and 
reporting requirements that would apply 
if the transportation were authorized 
under Subparts A and B of this part (as 
such subparts may be amended from 
time to time). 

• • • • • 

(d) Non-discriminatory access. An 
interstate pipeline that provides any 
transportation service under a 
certificate issued pursuant to this 
subpart shall provide transportation 
service to all shippers willing to pay the 
applicable rate on file with the 
Commission for the service requested, 
without discrimination in the quality of 
service provided, the categories, prices, 
or volumes of natural gas transported, 
customer classification, or 
discrimination of any kind. 

(e) Firm transportation requirement 
(1) An interstate pipeline providing any 
transportation service under a 
certificate issued under this subpart 
shall offer firm transportation service to 
all existing customers and all other 
shippers that request firm transportation 
service and that are willing to pay the 
applicable rate on file with the 
Commission. 

(2) An interstate pipeline subject to 
this paragraph may also offer 
interruptible service. 

(f) Qualifications to access and firm 
transportation conditions. The non- 
discriminatory access and firm 
transportation conditions set forth in 
paragraph (d)(1) and (e), respectively, 
will apply subject only to the limited 
qualification that the interstate pipeline 
will not be required to provide any 
requested service that would require the 
construction or acquisition of any new 
facilities. 

(g) Customer right to adjust contract 
demand under § 157.21 . 

The conditions set forth in ( 157.21 of 
this chapter relating to a customer's 
rights to adjust contract demand shall 
apply to any interstate pipeline that 
transports natural gas under § 284.243. 

(h) Retention of revenues. The rates 
charged by any interstate pipeline 
transporting under this subpart shall be 
appropriate rates, and shall: 

(1) Be based on 

(i) Representative levels of revenues 
attributable to such services that have 
been credited in arriving at a test period 
cost of service: or 


(ii) Representative levels of volumes 
transported that have been included in 
billing determinants for the purpose of 
establishing rates; and 

(2) Separately identify the cost 
components attributable to 
transportation, storage, and gathering 
costs. 

24. The authority citation for Part 157 
is revised to read as follows: 

Authority: Natural Gas Act, 15 U.S.C. 717- 
717w (1982): Natural Gas Policy Act of 1978. 
15 U.S.C. 3301-3432 (19 HZ); Department of 
Energy Organization Act. 42 U.S.C 7107-7352 
(1982); Executive Order No. 12,009 3 CFR 142 
(1978). 

25. The table of contents for Part 157 
is amended by adding a new § 157.21 to 
Subpart A. by revising Subpart E, and 
by removing § 157.209 from Subpart F to 
read as follows: 

PART 157—APPLICATIONS FOR 
CERTIFICATES OF PUBLIC 
CONVENIENCE AND NECESSITY AND 
FOR ORDERS PERMITTING AND 
APPROVING ABANDONMENT UNDER 
SECTION 7 OF THE NATURAL GAS 
ACT 

Subpart A—Applications for Certificates of 
Public Convenience and Necessity and tor 
Orders Permitting and Approving 
Abandonment Under Section 7 of the 
Natural Gas Act, As Amended, Concerning 
any Operation, Sales, Service, 

Construction, Extension, Acquisition or 
Abandonment 

Sec. 

• • * • • 

157.21 Condition permitting firm sates 
customers of interstate pipelines to adjust 
firm sales purchase obligations. 


Subpart E—Optional Procedures for 
Applications for Certificates of Public 
Convenience and Necessity Authorizing 
Activities To Provide New Service and 
Providing Pre-Granted Approval of 
Abandonment of Activities and Facilities 
Used To Provide New Service Under 
Section 7 of the Natural Gas Act 

157.100 Applicability. 

157.101 Definitions. 

157.102 Contents of application. 

157.103 Terms and conditions. 

157.104 Hearings. 

157.105 Issuance of certificate. 

157.100 Protests to abandonment of new 

service. 

• • • • • 

26. Part 157 is amended by adding a 
new { 157.21 to read as follows: 

§ 157.21 Condition permitting firm sales 
customers of interstate pipelines to adjust 
certain firm sales purchase obligations. 

(a) General rule. Except as provided 
in paragraph (b) of this section, any firm 
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sales customer of an interstate pipeline 
as of the effective date of this rule may 
reduce the contract demand in its firm 
sales service agreements with that 
pipeline if: 

(1) The pipeline, after the effective 
date of this rule: 

(1) Accepts a certificate issued 
pursuant to section 7 of the Natural Gas 
Act that authorizes the pipeline 
pursuant to S 284,221 of this chapter or 

$ 157.105 to transport natural gas for any 
other person: or 

(ii) Operates under authority of 
59 284 102 or 284.243 of this chapter and 

(2) The customer gives the pipeline 
written notice, at least 30 days in 
advance, of the extent of the firm sales 
service agreement to be reduced. 

(b) Exception. In any calendar year, a 
customer may reduce up to 25 percent of 
the contract demand in its firm sales 
service agreements existing as of the 
effective date of this rule. At any time, 
the pipeline may permit a firm sales 
customer to reduce its contract demand 
by more than 25 percent. No adjustment 
may occur prior to November 1.1985. 

(c) Abandonment (1) If a firm sales 
customer exercises its right under 
paragraph (a) of this section to reduce 
its contract demand, the pipeline may, 
pursuant to 5 157.18, apply to abandon 
the service to the extent of the 
reduction. 

(2) The abandonment of service 
authorized by this subparagraph shall 
be deemed to be permitted by the 
present or future public convenience 
and necessity. 

(3) By exercising its right under 
paragraph (a) of this section to reduce 
its contract demand, the customer shall 
be deemed to have consented to the 
abandonment. 

(d) Rate adjustments. Whenever a 
customer's contract demand in its firm 
sales service agreements is adjusted 
pursuant to this section, the pipeline 
shall file appropriate adjustments to its 
rates for firm sales service. 

27. In Part 157. Subpart E is revised to 
read as follows: 

Subpart E—Optional Procedures for 
Applications for Certificates of Public 
Convenience and Necessity 
Authorizing Activities To Provide New 
Service and Providing Pre-Granted 
Approval of Abandonment of Activities 
and Facilities Used To Provide New 
Service Under Section 7 of the Natural 
Gas Act 

9 157.100 Applicability. 

This subpart establishes optional 
procedures whereby any eligible 
applicant, as defined in 9 157.101. may 
obtain, for the purpose of providing new 


service, a certificate authorizing the 
following activities* subject to the 
Commission's jurisdiction: 

(a) The transportation of natural gas; 

(b) Sales of natural gas: 

(c) The construction and operation of 
natural gas facilities; 

(d) The acquisition and operation of 
natural gas facilities: and 

(e) Pre-granted abandonment of such 
activities and facilities upon termination 
of its contractual obligations to provide 
the services. 

9157.101 Definitions. 

(a) Genera! rule. Terms defined in the 
Natural Gas Policy Act of 1978 shall 
have the same meaning for the purposes 
of this subpart as they have under that 
Act. 

(b) Subpart E definitions. For 
purposes of this Subpart: 

(1) "Eligible applicant" means any 
natural gas company, as defined in 
section 2 of the Natural Gas Act, or 
person who will be a natural-gas 
company upon completion of any 
proposed construction or extension of 
natural gas facilities. 

(2) "Natural-gas company" has the 
same meaning as under section 2 of the 
Natural Gas Act which provides that 
natural-gas company means a person 
engaged in transportation of natural gas 
in interstate commerce, or the sale in 
interstate commerce of such gas for 
resale. 

(3) "New service" means a service 
that the applicant for a certificate under 
this Subparl has not previously 
provided. If a contract pursuant to 
which service is being provided under a 
certificate issued pursuant to this 
Subpart or Subpart A of this Part is 
renegotiated to provide for an increase 
in existing service or an additional kind 
of service, only the incremental service 
or the different service qualifies as "new 
service." 

(4) "Qualifying facility" means a 
facility that will be used solely to 
provide new service, including facilities 
authorized under Subpart F of this part. 

(5) "Sensitive environmental area" 
means: 

(i) The habitats of species which have 
been identified as endangered or 
threatened under the Endangered 
Species Act (Pub. L 93-205, as 
amended); 

(ii) National or state forests or parks: 

(iii) Properties listed on. or eligible for 
inclusion in. the National Register of 
Historic Places, or the National Register 
of Natural Landmarks; 

(iv) Floodplains and wetlands: 

(v) Designated or proposed wilderness 
areas, national or state wild and scenic 


rivers, wildlife refuges, management 
areas, and sanctuaries: 

(vi) Prime agricultural lands, 
designated by the Department of 
Agriculture: or 

(vfi) Sites which are subject to use by 
American Indians and other Native 
Americans for religious purposes. 

9 157.102 Contents of application. 

(a) General. Applications under this 
subpart shall set forth all information 
necessary to advise the Commission 
fully concerning the transportation, 
sales, and other services, and facilities 
construction, extension, or acquisition, 
and operation for which a certificate is 
requested and the pre-granted 
abandonment authorization requested. 

(b) Additional conditions and 
applicability of Subpart A. The 
requirements of Subpart A of this part 
shall apply to applications under this 
subpart in addition to or except as 
provided in paragraph (b) (1H5) of the 
section. 

(1) In addition to the information 
required under 9 157.6(b). General 
content of application; filing fee , an 
application under this subpart shall 
contain a statement plainly requesting 
that the application be considered under 
the optional procedures of this Subpart 
and a statement that the applicant 
agrees to comply with all terms and 
conditions specified in $ 157.103. 

(2J The provisions of 9 157.7, 
Abbreviated applications, shall not 
apply or be available to applications 
under this subpart. 

(3) Any person filing a petition to 
intervene, notice of intervention, or 
protest in a proceeding on an 
application for a certificate under this 
subpart shall include in its filing, in 
addition to the information required 
under 9 157.10, Interventions and 
Protests , a statement of any issues of 
fact that the intervemor wishes to raise 
and which the intervenor believes to be 
material to a determination of whether 
the applicant's requested certificate is or 
will be required by the present or future 
public convenience and necessity. 

(4) Section 157.11, Hearings . shall not 
apply to applications for certificates 
under this subpart. Procedures 
applicable to the conduct of hearings on 
applications under this subpart are set 
forth in 9 157.103. Hearings . 

(5) The requirements of 9 157.14, 
Exhibits, shall apply to applications 
under this subpart, except for subsection 
157.14(a)(18), Exhibit P-Toriff. In lieu of 
the information required under 
subsection 157.14(a)(18), the applicant 
shall provide a statement of the rates to 
be charged for the proposed sales or 
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service, including: (i) pro forma copies of 
appropriate changes in or additions to 
the effective tariff or a pro forma copy of 
the new gas tariff proposed, or (ii), when 
a new rate is proposed, a statement 
explaining fully how the proposed rate 
was derived. Such statement shall 
clearly show whether the proposed rate 
results from negotiation, cost-of-service 
determination, competitive factors or 
others, and explain the bases for the 
findings and conclusions of any studies 
which have been made in connection 
therewith. The rates filed pursuant to 
this paragraph for application to 
transportation services provided 
pursuant to a certificate issued under 
this subpart shall comply with the 
conditions set forth in g 157.103(c), 

5 157.103 Terms and conditions. 

(a) Non-exclusivity of certificates 
issued under this subpart . A certificate 
issued pursuant to this subpart shall be 
non-exclusive and shall provide thut it 
in no way prejudices any application for 
any other certificate under this subpart 
or ony other subpart of this part or Part 
.184 for authorization to serve any 
customers that are already being 
provided new service under a certificate 
issued under this subpart or any other 
customers in the same area. 

(b) Certificate limited to qualifying 
facilities and new service, A certificate 
issued under this subpart provides only 
for authorization to construct or acquire 
and operate qualifying facilities and to 
provide new service, as those terms are 
denned in g 157.101(b). 

(c) Rate conditions — (1) Applicability 
of §284.7. Any rate charged for any new 
service authorized by a certificate 
issued pursuant to this subpart shall 
comply with the rate conditions set forth 
in with g 284.7 of this chapter. 

(2) The rates charged by any 
certificate holder transporting under this 
subpart shall be appropriate rates, and 
shall: 

|i) Be based on: 

(A) Representative levels of revenues 
attributable to such services that have 
been credited in arriving at a test period 
cost of sendee; or 

(B) Representative levels of volumes 
transported that have been included in 
billing determinants for the purpose of 
establishing rates; and 

(ii) Separately identify the cost 
components attributable to 
transportation, storage, and gathering 
costs. 

(d) Conditional pre granted 
abandonment authority. Upon request 
by the applicant in its application, any 
order issuing a certificate under this 
subpart shall provide pre-granted 
authority to abundon the proposed new 


service and qualifying facilities at the 
expiration of the contracts underlying 
the new service; provided, however. 

That any pre-granted abandonment 
authorization shall be conditional and 
subject: 

(1) To the requirement that the 
certificate holder provide written notice 
to any customers at least forty-five days 
prior to the expiration of any 
contractual agreement with that 
customer to provide new service, if it 
intends to abandon any part of the new 
service upon expiration of the 
contractual agreement for that service, 
and 

(2) To protest under g 157.106 by that 
customer following receipt of such 
notice. 

(e) Firm transportation requirment. (1) 
A certificate holder providing any 
transportation service under a 
certificate issued pursuant to this 
subpart shall provide firm 
transportation service to all existing 
customers and all other shippers that 
request transportation service and thut 
are willing to pay the applicable rate on 
file with the Commission. 

(2) A certificate holder may also offer 
interruptible service. 

(f) Non-discriminatory access . A 
certificate holder that provides any 
transportation service under a 
certificate issued pursuant to this 
subpart shall provide transportation 
service for all shippers willing to pay the 
applicable rate on file with the 
Commission for the service requested, 
without discrimination in the quality of 
service provided, the categories, prices, 
or volumes of natural gas transported, 
customer classification, or 
discrimination of any kind. 

(g) Qualification to access and firm 
transportation conditions . The non* 
discriminatory access and firm 
transportation conditions set forth in 
paragraphs (c) and (f) of this section, 
respectively, will apply subject only to 
the limited qualification that the pipeline 
will not be required to provide any 
requested service that would require the 
construction or acquisition of any new 
facilities. 

(h) Flexible receipt point authority. (1) 
A certificate holder authorized to 
transport gas under a certificate issued 
pursuant to this Subpart may at the 
request of the shipper and without prior 
notice 

(i) Reduce or discontinue receipts of 
natural gas at a particular point from a 
supplier, and 

(ii) Commence or increase receipts at 
another delivery point from that supplier 
or any other supplier. The total natural 
gas volumes received by the interstate 
pipeline following any such 


reassignment shall not exceed the total 
volume of natural gas that the interstate 
pipeline is authorized under the 
certificate issued pursuant to this 
subpart to transport on behalf of the 
shipper. 

(2) The receipt points to which natural 
gas volumes may be reassigned under 
paragraph (h)(1) of this section for 
receipt by an interstate pipeline 
transporting under a certificate issued 
pursuant to this subpart include sale 
taps authorized to be constructed and 
operated pursuant to a certificate issued 
under Subpart F of Part 157 of this 
chapter. 

(i) Flexible delivery point authority . 

(1) An interstate pipeline authorized to 
transport gas under a certificate issued 
pursuant to this subpart may at the 
request of the shipper and without prior 
notice 

(1) Reduce or discontinue deliveries of 
natural gas to a particular delivery 
point, and 

(ii) Commence or increase deliveries 
at another delivery point. The total 
natural gas volumes delivered by the 
interstate pipeline following any such 
reassignment shall not exceed the total 
amount of natural gas that the interstate 
pipeline is authorized under the 
certificate issued pursuant to this 
section to transport on behalf of the 
shipper. 

(2) The delivery points to which 
natural gas volumes may be reassigned 
under paragraph (h)(1) of this section for 
delivery by an interstate pipeline 
transporting under authority of this 
subpart include sale taps authorized to 
be constructed and operated pursuant to 
a certificate issued under Subpart F of 
Part 157 of this chapter. 

(j) Customer rights to adjust contract 
demand under § 157.21. The conditions 
of $ 157.21 rela^ng to a customer's rights 
to adjust contract demands shall apply 
to any person transporting natural gas 
under a certificate issued pursuant to 

i 157.105. 

(k) Environmental compliance. (1) The 
holder of a certificate issued pursuant to 
this subpart shall adopt the guidelines 
set forth in § 2.69 of this chapter for all 
activities authorized by the certificate 
and shall issue the relevant portions 
thereof to construction personnel, 
instructing them to use these guidelines. 

(2) All activities shall be consistent 
with all applicable law including the 
provisions of the following statutes and 
regulations or compliance plans 
developed to implement these statutes: 

(i) Clean Water Act, as amended (33 
U.S.C. 1251 et seq.) and the National 
Pollution Discharge Elimination System 
Program, 40 CFR Part 122 et seq.; 
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(ii) Clean Water Act, as amended (42 
U.S.C 1801 et seq.) and air quality 
regulations and state implementation 
plans adopted pursuant to 40 CFR Parts 
50-99; 

(iii) National Historic Preservation 
Act of 1966 (16 U.S.C. 470 et seq.); 

(iv) Archaeological and Historic 
Preservation Act of 1974 (Pub. L 93- 
291); 

(v) Coastal Zone Management Act of 
1972, as amended (16 U.S.C. 1451 et 
seq.); 

(vi) Endangered Species Act of 1973, 
Pub. L. 93-205, as amended (18 U.S.C. 
1531 e/seq); 

(vii) Executive Order 11,1988. May 24, 
1977 requiring Federal agencies to 
evaluate the potential effects of any 
actions it may take on a floodplain; 

(viii) Executive Order 11,990, May 
1977 requiring an evaluation of the 
potential effects of construction on 
wetland; 

(ix) Wild and Scenic Rivers Act (16 
U.S.C. 1274 et seq Y. 

(x) National Wilderness Act (16 U.S.C. 
1133 et seq.); 

(xi) National Parks and Recreation 
Act of 1978 (16 U.S.C. 1 and 230 et seq ). 

(3) The certificate holder shall be 
deemed in compliance with: 

(i) Paragraph (e)(2)(vi) of this section 
only if it adheres to the procedures in 
Appendix 1 to Subpart F of Part 157 of 
this chapter in which case the 
Commission finds that endangered 
species and their critical habitats are 
protected in accordance with 16 U.S.C 
1536: 

(ii) Paragraph (e)(2)(iii) of this section 
only if it adheres to the procedures in 
Appendix II to Subpart P of Part 157 of 
this chapter m which case the 
Commission finds that there is no effect 
on any property protected by 16 U.S.C. 
470f; 

(iii) Paragraph {e)(2)(v| of this section 
only if the appropriate state agency 
designated to administer the state's 
coastal zone management plan, prior to 
construction of the project, waives its 
right of review or determines that the 
project complies with the state's coastal 
zone management plan. 

(4) Any transaction authorized under 
certificate issued pursuant to this 
subpart shall not have a significant 
adverse impact on a sensitive 
environmental area. 

(5) The noise attributable to any 
compressor facility installed pursuant to 
the blanket certificate shall not exceed a 
day-night sound level (L* n ) of 55 dB (A) 
at any noise sensitive area unless the 
noise-sensitive areas (such as schools, 
hospitals, or residences) are established 
after facility construction. 


(6) Any activity to construct, acquire, 
or operate eligible facilities shall not be 
authorized if the activity is located 
within 2.0 miles of a nuclear power plant 
which is either operating or under 
construction, or for which a construction 
permit has been filed with the Nuclear 
Regulatory Commission. 

(7) The certificate holder shall act as 
the Commission's non-Federal 
representative upon acceptance of the 
certificate for purposes of complying 
with the Endangered Species Act of 
1973. 

(l) Commencement of new service. 

The certificate holder shall complete 
any authorized construction, extension, 
or acquisition of qualifying facilities and 
place such facilities in actual operation 
and commence all authorized services 
within one year of the date its certificate 
is issued. The certificate holder may 
apply to the Director of the Office of 
Pipeline and Producer Regulation for an 
extension of this deadline. 

(m) Reporting requirements. —(1) 
Annual reports. On or before May 1, or 
each year, the certificate holder shall 
file an annual report, under oath, and 
signed by a senior official of the 
company, listing for the previous 
calendar yean 

(1) For each new facility or expansion 
thereof authorized pursuant to this 
Subpart, the information specified by 

3 157.208(e) of Subpart F of Part 157 of 
this chapter, 

(ii) For each transportation 
arrangement authorized pursuant to this 
Subpart, the information specified in 

5 284.221(e)(2) of this chapter. 

(iii) For each new sales tap or 
expansion thereof authorized pursuant 
to this Subpart, the information required 
by 5157.211(d); 

(iv) For each new or increased storage 
serv ice authorized pursuant to this 
Subpart, the information specified by 

5157.215(b)(1); 

(v) For each storage project tested or 
developed pursuant to this Subpart, the 
information specified by § 157.215(b)(1); 

(vi) For each abandonment authorized 
pursuant to this Subpart, the information 
specified by 5157.216(d); 

(vii) For each change in rate schedule 
authorized pursuant to this Subpart, the 
information specified by 3157.217(b); 

(viii) If any activity required to be 
reported under paragraphs (m)(l)(i) 
through (vii) of this section was not 
undertaken, a statement to that effect. 

(2) Subsequent reports. If any 
significant change occurs with respect to 
the information filed under this section, 
the certificate holder shall file with the 
Commission, within 30 days, under oath, 
appropriate amendments io its annual 


report, signed by a senior official of the 
company. 

(n) Automatic authorization for 
changes in rate schedules. The 
certificate holder is authorized to permit 
an existing customer, at the customer's 
request, to change from one rate 
schedule to another for new service, if: 

(1) The combined volumetric 
limitations on deliveries to the customer 
under both rate schedules are not 
increased, for either annual or peak day 
limitations; and 

(2) The changes are consistent with 
the terms of effective tariffs on file with 
the Commission. 

S 157.104 Hearings. 

(a) General. The Commission will 
schedule each application for public 
hearing at the earliest possible date 
giving due consideration to statutory 
requirements and other matters pending, 
with notice thereof as provided by 

3 157.9 and 3 1.19(b) of this chapter. 

(b) Presumption . If an application by 
any person for the issuance of a 
certificate under 5 157.105 fully complies 
with the requirements of S3 157.102 and 
5 157.103, thereby demonstrating the 
applicant's willingness to assume all 
economic risks of the proposed 
activities, the Commission shall 
presume, in satisfaction of the 
provisions of section 7(e) of the Natural 
Gas Act, that the applicant is qualified 
to perform all the activities for which 
certificate authorization is requested, 
that the applicant is able and willing 
properly to do the acts and to perform 
the service proposed and to conform to 
the provisions of the Act and the 
requirements, rules, and regulations of 
the Commission thereunder, and that the 
proposed service, sale, operation, 
construction, extension, or acquisition is 
or will be required by the present or 
future public convenience and necessity 

(c) Rebuttal of presumption. A 
presumption arising under paragraph (b) 
that the proposed activities set forth in 
an interstate pipeline's application for 
issuance of a certificate under 5 157.105 
are or will be in the public convenience 
and necessity will be subject to rebuttal 
by any protestor complying with the 
requirements of 3 157.102(d) and 

§ 3B5.214 of this chapter. The protestor 
shall carry the burden of proof in 
demonstrating that certification of the 
proposed activities would not be in the 
public convenience and necessity. 

§ 157.105 issuance of certmcata. 

If an application for issuance of a 
certificate under this section fully 
complies with the requirements of 
33 157.102 and 157.103. demonstrating 








Federal Register / Vol. 50, No, 110 / Friday. June 7, 1985 / Proposed Rules 


24165 


that the applicant assumes all economic 
risks of the proposed activities, and the 
presumption thereby arising under 
paragraph (b) of $ 157.104 that the 
proposed activities are in the public 
convenience and necessity is not 
rebutted, the Commission will issue the 
requested certificate. 

$ 157.106 Protests to abandonment of 
new service. 

Pursuant to § 157.103(e). any pre- 
granted authority to an interstate 
pipeline to abandon any new service or 
qualifying facilities authorized by a 
certificate issued under this subpart 
upon the expiration of the contracts 
underlying the new service is 
conditional and subject to protest by 
any customer to which the new service 
is provided If such a customer has 
received notice from an interstate 
pipeline in accordance with ( 157.103(c) 
that it intends to abandon any part of 
new service certificated under this 
subparf upon expiration of the 
contractual agreement with the 
customer for such service, the customer 
may, within thirty days prior to such 
expiration date, file a petition under 
{ 385.207 of this chapter protesting the 
iftandonmcnt and requesting issuance 
of an order by the Commission directing 
the certificate holder to continue the 
new service in accordance with the 
expired contractual agreement. The 
customer must state under oath (a) that 
continuation of the new service is 
necessary because it has been unable, 
after having made all reasonable efforts, 
to arrange for alternative service and (b) 
that it is willing to pay the just and 
reasonable rate for the new service. 
Following the filing of the customer's 
petition, the certificate holder shall be 
required to continue that part of the new 
service with respect to which it gave 
abandonment notice under $ 157.103(e) 
until the effective date of any order 
issued by the Commission on the 
customer's petition. 

28. Section 157.201 is amended by 
removing the word "transportation." 
from paragraph (a) and by revising 
paragraph (c) to read as follows: 

§ 157.201 Applicability. 

• • • • 

(c) Cross-reference . The procedures 
applicable to transportation by 
interstate pipelines under blanket 
certificates are set forth in Subpart C of 
Part 284 of this chapter. 

• • • • 

29. In S 157.202, paragraph (b)(2)(i) is 
revised to read as follows: 

§ 157.202 Definitions 


(b) Subport F definitions. For purposes 
of this subpart: 

• • • • • 

(2)(i) "Eligible facility" means, except 
as provided in paragraph (b)(2)(ii) of this 
section, a facility subject to the Natural 
Gas Act jurisdiction of the Commission 
necessary to provide service within 
existing certificated volumes, or a gas 
supply facility. "Eligible facility" 
includes a facility needed by the 
certificate holder to receive gas from a 
supplier and interconnecting points 
between transporters transporting 
natural gas under $ 264.223 of this 
chapter. 


5 157.203 I Amended] 

30. In 5 157.203. paragraph (b) is 
amended by removing the word 
"157.209(a)." and paragraph (c) is 
amended by removing the word 
"157.209(b). H . 

§157.204 |Amended) 

31. In 5 157.204, paragraph (d)(4) is 
amended by removing the word 
"157.209”. 

32. In 5 157.205. paragraph la) 
introductory text and paragraph (h) are 
revised to read as follows: 

5 157.205 Notice procedure. 

(a) Applicability. No activity 
described in 55 157.208(b). 157.211(b). 
157.212,157.312(b). 157.214. or 157.210(b) 
is authorized by a blanket certificate 
issued under this subpart unless, prior to 
undertaking such activity: 

• • • • • 

(h) Final authorization. (1) If no 
protest is filed within the deadline 
prescribed by the Secretary, the 
certificate holder shall be deemed to be 
authorized to conduct the activity under 
its blanket certificate, effective upon the 
day after the deadline for the filing of 
protests and interventions established 
by the Secretary, unless prior to that 
date the certificate holder has 
withdrawn its application under 
5 385.216 of this chapter. 

(2) If one or more protests are filed 
within the deadline but subsequently 
withdrawn pursuant to paragraph («) of 
this section, the certificate holder shall 
be deemed to be authorized to conduct 
the activity under its blanket certificate, 
effective upon the day after the 
withdrawal of all protests, unless prior 
to that date the certificate holder has 
withdrawn its application under 
§ 385.216 of this chapter. 

33. In 5 157.206. the introductory text 
and paragraph (h) arc revised to read ns 
follows: 


5 157.206 Standard conditions. 

Any activity authorized under a 
blanket certificate issued pursuant to 
this subpart shall be subject to the 
following conditions: 

• • • • • 

(h) Treatment of revenues. (1) Except 
as provided in paragraph (h) (2) and (3) 
of this section, all revenues received for 
storage services authorized under 

$ 157.213 or for sales for resale 
authorized under 5 157.210 in excess of 
an allowance of one cent per MMBtu 
shall be credited to Account No. 191 and 
flowed back to the certificate holder s 
customers. 

(2) A certificate holder is no! required 
to credit revenues to Account No. 191 
pursuant to paragraph (h)(1) of this 
section: 

(i) If representative levels of revenues 
attributable to such services have been 
credited in arriving at a test period cost 
of service: or 

(ii) If representative levels of volumes 
transported have been included in 
billing determinants for the purpose of 
establishing rates. 

(3) The certificate holder may elect to 
forego the one cent per MMBtu 
allowance provided in paragraph (h)(1) 
of this section. In such a case the 
certificate holder is not required to 
credit to Account No. 191 any amount 
which, upon application, the 
Commission finds to have been 
demonstrated as representing the out-of- 
pocket expenses of the certificate holder 
in connection with a transaction 
authorized under this Subpart. 

• • • # • 

34. Section 157.207 is revised to read 
as follows: 

§ 157.207 General reporting requirements. 

On or before May 1. of each year. Ihe 
certificate holder shall file an annual 
report under oath, and signed by a 
senior official of the company, listing for 
the previous calendar year. 

(a) For each n^w facility authorized as 
by 5 157.206, the information specified 
by 5 157.2081c); 

(b) For each sales tap authorized 
pursuant to 5 157.211(a), the information 
required by 5 157.211(d); 

(c) For each storage service 
authorized pursuant to 5 157.213(1). the 
information specified in 5 157.213(c); 

(d) For each storage project tested or 
developed pursuant to 5 157.215. the 
information specified in 5 157.215(b)(1); 

(e) For each abandonment authorized 
pursuant to 5 157.216(a), the information 
specified by 5 157.216(d); 
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(0 For each change in rate schedule 
authorized pursuant to $ 157.217, the 
information specified by § 157.217(b); 

(g) For each change in customer name 
authorized pursuant to $ 157.218, the 
information specified by $ 157.218(b); 
und 

(h) If any activity required to be 
reported under paragraphs (a) through 
(h) of this paragraph was not 
undertaken, a statement to that effect. 

35. Section 157.211 revised to read as 
follows; 

5 157.211 Sales taps. 

(a) Construction and operation—( 1) 
Automatic authorization. The certificate 
holder is authorized to construct and 
operate sales taps for the delivery of gas 
to an end user if: 

(i) The natural gas is ultimately 
delivered to and consumed by a right-of- 
way grantor and 

(ii) No more than 200 MMDtu of 
natural gas per day are to be delivered 
to the right-of-way grantor. 

(2) Prior notice. Subject to the notice 
procedure of $ 157.205, the certificate 
holder is authorized to construct and 
operate sales taps for service to other 
end-users if: 

(i) The natural gas is ultimately 
consumed by an end-user who is. or will 
be. served directly or indirectly from the 
general system supply of the certificate 
holder. 

(ii) The volumes delivered are within 
the certificated entitlements of the 
customer and 

(iii) The certificate holder’s tariffs do 
not prohibit the addition of new delivery 
points. 

(3) Contents of request. In addition to 
the requirements of $ 157205(b). 
requests for activities described under 
paragraph (b) shall contain: 

(i) The name of the distributor and/or 
the end-user and the location of all 
proposed sales taps: 

(ii) The authority for the current sale 
to the distributor and end-user 

(iii) The quantity of gas to be sold 
through the proposed facility and its 
end-use; 

(iv) The rate or rate schedules 
applicable to the sale made through the 
proposed tap: and 

(v) A description, with supporting 
data, of the impact of the service 
rendered through the proposed sales tap 
upon the certificate holder's peak day 
and annual deliveries. 

(4) Reporting requirements. As part of 
the certificate holder's annual report of 
projects authorized under paragraph (a) 
of this section, the certificate holder 
shall report; 

(i) The name of the end-user 


(ii) The maximum daily volumes to be 
sold; and 

(iii) The actual cost of the sales tap 
and date placed in service. 

(b) indirect customers. The 
authorization in paragraphs (a) and (b) 
of this section shall apply irrespective of 
whether the certificate holder sells the 
natural gas directly to the end-user or 
the natural gas is delivered to the end- 
user for the account of a local 
distribution company. 

(c) Flexible delivery point authority. 
An interstate pipeline authorized to 
transport gas under a certificate issued 
pursuant to previously effective 

$ 157.209 prior to November 1.1985. or 
$284,221 of this chapter may at the 
request of the shipper and without prior 
notice (1) reduce or discontinue 
deliveries of natural gas at a particular 
delivery point constructed and operated 
under a related certificate issued under 
this subpart; providedthat, the total 
natural gas volumes delivered by the 
interstate pipeline following any such 
reassignment shall not exceed the total 
volume of natural gas that the interstate 
pipeline is authorized to transport on 
behalf of the shipper under the 
certificate issued pursuant to previously 
effective $ 157.209 or $ 284.221. 

36. Subchapter E is amended by 
adding a new Part 161 to read as 
follows: 

SUBCHAPTER E—REGULATIONS UNDER 
THE NATURAL GAS ACT 


PART 161—PAYMENTS IN LIEU OF 
TAKE OR PAY OBLIGATIONS 

Sec 

101.1 Applicability. 

161-2 Definitions. 

161.3 “Safe Harbor" presumption of 
prudence. 

161.4 Procedures. 

Authority: Natural Gas Act. 15 U.SC. 717- 
717w (1982): Natural Gas Policy Act of 1978. 
15 U.S.C. 3301-3432 (1982); Department of 
Energy Organization Act. 42 U.S.C. 7107-7352 
(1982); Exec. Order Na 12009. 3 CFR 142 
(1978). 

9 161.1 Applicability. 

This section applies only to a natural 
gas pipeline that, on or after the 
effective date of this section: 

(a) Accepts a certificate issued under 
section 7 of the Natural Gas Act that 
authorizes the pipeline pursuant to 

$ 284.243 or } 157.105 of this chapter to 
transport natural gas for any other 
person: or 

(b) Operates under authority of 
$ 284.102 of this chapter or 

(c) Accepts a blanket certificate under 
$ 284.221 of this chapter. 


$161.2 Definitions. 

For the purposes of this part— 

(a) "Qualifying contract” means a 
contract for a first sale of natural gas 
entered into before January 1,1982, the 
primary term of which will continue 
beyond January 1. 1986. 

(b) "Minimum payment or purchase 
obligations" means the mathematical 
product of: 

(1) The minimum take-or-pay quantities 
specifies in a qualifying contract for the 
time period remaining in the primary 
term of such contract after January 1. 
1986. multiplied by 

(2) The contract price for such 
quantities. 

(c) "1986-1987 unrccoupable 
obligation" means the minimum 
payment or purchase obligations of a 
pipeline which are reasonably estimated 
to: 

(1) Obtain under ail of a pipeline's 
qualifying contracts for a two-year 
period commencing January 1.1966; and 

(2) Not be recouped under the terms of 
the contract. 

(d) "Qualifying payment" means: 

(1) For qualifying contracts with no 
more than five years of the primary term 
remaining as of December 31.1985. any 
amount not in excess of x percent of the 
1986-1987 unrecoupable obligation; or 

(2) For qualifying contracts with more 
than five years of the primary term 
remaining as of December 31,1985, any 
amount not in excess of Y percent of the 
1986-1987 unrecoupable obligation. 

$ 161.3 "Safe Harbor" presumption of 
prudence. 

(a) Presumption. Any pipeline making 
qualifying payments to extinguish all 
minimum payment or purchase 
obligations under qualifying contracts is 
presumed, subject to rebuttal, to be 
acting prudently for purposes of sections 
4 and 5 of the Natural Gas Act. A 
pipeline that seeks to invoke the 
presumption of prudence has the burden 
of demonstrating that its payments are 
within the scope of this part. 

(b) Rebuttal of presumption. Any 
participant or interested person 
challenging the prudence of payments 
made by a pipeline in accordance with 
$ 161.3(a) has the burden of 
demonstrating that the pipeline's 
payments were imprudent. 

$ 161.4 Procedure*. 

(a) Accounting and cost recovery. (1) 
Qualifying payments must be recorded 
in a separately identified subaccount to 
Account No. 186. 

(2) Amortization of qualifying 
payments must be recorded in Account 
No. 813. Only the amortization of the 
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amounts under this section may be 
included In any filing under section 4 of 
the Natural Gas Act. Unamortized 
balances may not be Included as a rate 
base item. 

(3) Qualifying payments must be 
\ mortized over a period of 5 years. 

(4) A pipeline may not recover any 
( arrying charges on the unamortized 
balances. 

(b) Filing requirements . (1) A pipeline 
must make all qualifying payments and 
all appropriate section 4 rate filings 
under this section before January 1. 

1987. 

(2) In order to recover qualifying 
payments, a pipeline s filing must: 

It) Identify the qualifying contracts; 

(d) Show the calculations underlying 
the minimum payment or purchase 
obligation: and 

(iii) Explain how the pipeline has 
estimated the amount of its 1986-1987 
unrecoupable obligation. 

PART 2—| AMENDED | 

36a. The authority citation for Part 2 
continues to read as follows: 

Authority: Department of Energy 
Organization Act. 42 U.S.C. 7101-7352 (1982): 
Fxec. Order No. 12009. 3 CFR 142 (1078): 
Federal Power Act. 16 U.S.C. 792-825r (1982); 
Natural Gas Act. 15 U.S.G 717-717W (1982); 
Natural Gat Policy Act of 1078,15 U.S.C. 
1301-3432 (11182); Public Utility Regulatory 
Policies Act of 1078.16 U.S.C 2601-2645 
11982): and the National Environmental Policy 
Act 16 U.S.C. 432-1361 (1978). unless 
chemise indicated 

37. In § 2.76, paragraph (c) is revised 
to read as follows: 

12.76 Regulatory treatment of payments 
made In lieu of take-or-pay obligations. 

• • • • • 

(c) Case specific review . A pipeline’s 
method of recovering these costs and, 
how it should apportion them among 
customers will be addressed on a case- 
by-case basis in the context of 
individual rate case filings, except that if 
any of these costs are eligible for the 
’safe harbor” presumption in ( 161.3. 
such costs may be recovered in 
accordance with the provisions of that 
section. 


PART 154—(AMENDED] 

37a. The authority citation for Part 154 
is revised to read as follows: 

Authority: Natural Gat Act. 15 U.S.G 717- 
?17w (1982): Natural Gas Policy Act of 1978. 

15 U.S.C. 3301-3432 (1982): Department of 
Energy Organization Act. 42 U.S.C. 7107-7352 
(1982): Executive Order No. 12,009. 3 CFR 142 
(1978). 
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38. Section 154.38 is amended by 
adding a new paragraph (d)(4)(xi) to 
read as follows: 

§ 154.38 Composition of rats schedule. 



(xi) Billing Procedure for Purchased • 
Gas . (A)(7) Beginning October 1 , 1985, 
each natural gas pipeline company must 
provide in its PGA filing its gas purchase 
costs, relating to both direct and indirect 
purchases from suppliers, separated into 
the following categories: 

(/I The volumes on a Btu basis of 
purchases of natural gas priced under 
sections 104.106(a), and 109 of the 
NGPA: 

[ii) The volumes on a Btu basis of 
purchases of natural gas priced under all 
other sections of the NGPA snd all 
comparable coals of imported gas at the 
United States border or at the tailgate of 
the regasification plant; and 

[Hi) All other demand and commodity 
costs not included in paragraphs 

(d)(4)(xi)(A)(7) (/) or (/7), of this section, 
as billed to the natural gas pipeline from 
its supplier(s). 

(2) Any gas purchase costs listed 
under paragraph (d)(4)(xi)(A)(7) of this 
section must be recorded in subaccounts 
of Account Nos. 806-803 of the Uniform 
System of Accounts. Separate sets of 
subaccounts of Account No. 191 must be 
established to reflect deferred gas costs 
for each gas purchase category in 
paragraph (d)(4)(xi)(A)(7) of this section. 

(3) Within 30 days of (the effective 
date of this rule] each natural gas 
pipeline must notify its customers of: 

pi The pipeline's total firm sales to all 
customers for calendar years 1982.1983. 
and 1984 on a Btu basis: 

(/V) The customer’s total firm 
purchases for calendar years 1982.1983, 
and 1984. on a Btu basis: 

[iii) Unless the pipeline and its 
customers agree otherwise in an 
uncontested settlement, the customer's 
percentage entitlement to purchase gas 
priced under NGPA sections 104,106(a). 
and 109 is the quotient of the firm 
purchases reported in paragraph 
(d)(4)(xi)(A)(J)(/i) of this section divided 
by the firm sales reported in paragraph 
(d)(4)(xi)(A)(3)(/) of this section: and 

(4) Beginning October 1. 1985, and in 
every subsequent yeor. the natural gas 
pipeline must notify its customers, in 
sufficient time to permit timely 
preparation of the PGA adjustment 
filing, of the estimated annual contract 
quantity of gas volumes priced under 
NGPA sections 104,106(a), and 109. a 
Btu basis, which is available to the 
pipeline for sale for that year. 


(B) (7) A natural gas pipeline must bill 
its customers under paragraph (d)(4)(xi), 
beginning on the date that its first PGA 
filing becomes effective, and must file a 
revised tariff that conforms to the 
provisions of paragraph (d)(4)(xi){A) of 
this section. 

(2) Such natural gas pipeline must bill 
its customers using both a gas and a 
non-gas rate structure and, for each 
customer, the bill must separately show: 

( 1 ] The units of gas purchased under 
paragraph (d)(4)(xi)(A)(7](/) of this 
section, multiplied by the weighted 
average cost of gas described in that 
clause and each customer’s entitlement 
percentage as determined in paragraph 
(d)(4)(xi)( A)(J) of this section; 

(//) The units of gas purchased under 
paragraph (d)(4)(xi)(A)(7|(//) of this 
section multiplied by the weighted 
average cost of gas described in that 
paragraph unless paragraph (d)(4)(xi)(D) 
of this section applies; and 

(iii) The non-gas rate currently in 
effect consisting of the pipeline’s other 
costs, including, among others, the costs 
under paragraph (d)(4){xi)(A)(7)(/;/) of 
this section. 

(C) Beginning with its first PGA filing 
under paragraph (d)(4)(xi) of this 
section, each natural gas pipeline must 
prorate over its total purchases, 
computed on a Btu basis, for calendar 
years 1982.1983. and 1984, the total 
balance in Account No. 191 to sets of 
subaccounts of Account No. 191. in 
accordance with the following 
categories: 

(7) Purchases under paragraph 
(d)(4)(xi)(A)(7)(/) of this section for the 
calendar years 1982.1983. and 1984, 
computed on a Btu basis: and 

(2) Purchases under paragraph 
(d)(4)(xi)(A)(7)(/7) of this section for 
calendar years 1982.1983. and 1984, 
computed on a Btu basis. 

(D) Beginning no earlier than four 
years after (the effective date of this 
rulej. if a natural gas pipeline offers firm 
transportation to all customers on a non- 
discriminatory basis and offers an 
opportunity to reduce firm sales contract 
demands by 100 percent under 5 157.21 
of this chapter, the sales price for gas 
described in paragraph 
(d)(4)(xi)(A)(7)(;/) of this section will be 
presumed to be just and reasonable 
under the Natural Gas Act. 

• • • • • 

39. In $ 154.38(d)(4). paragraph 
(d)(4)(vii) is amended by adding at the 
end a sentence to read as follows: 

§ 154.38 Composition of rats schedule. 
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(vii) * * * If a pipeline owes its 
customers refunds attributable to 
periods prior to October 1.1985, or prior 
to the date upon which a new PGA filing 
becomes effective, whichever is later, 
the pipeline must refund such amounts 
on a cash basis applicable to the 
pertinent period involved. For future 
periods, refunds must be distributed 
through the appropriate subaccount of 
Account No. 191 attributable to any 
newly effective gas and non gas rate 
requirement prescribed in this section. 

• • • • • 

40. Part 154, is amended by adding a 
new $ 154.43 to read as follows: 

5 154.43 Billing procedure for purchased 
gas on or after October 1,1965. 

(a) This section applies to natural gas 
pipeline company that elects not to file a 
purchased gas adjustment clause under 
( 154.38, for the purposes of billing 
purchased gas components of its rate 
beginning October 1,1985. 

(b) Beginning October 1,1985, each 
natural gas pipeline company shall file 


with the Commission its gas purchase 
costs, relating to both direct or indirect 
purchases from suppliers separated into 
the following categories: 

(1) The volumes on a Btu basis of 
purchases of natural gas priced under 
sections 194.106(a), and 109 of the 
NCPA; 

(2) The volumes on a Btu basis of 
purchases of natural gas priced under all 
other sections of the NGPA and all costs 
of imported gas at the United States 
border or at the tailgate of the 
regasification plant: and 

(3) All other demund and commodity 
costs not included in paragraphs (b) (1) 
and (2) of this section as billed to the 
natural gas pipeline from its supplier(s). 

(c) Absent an alternative agreement 
by a pipeline and its customers in an 
uncontested settlement, each customer 
shall be billed under paragraph (b) of 
this section based on its relative share 
of the pipeline s firm sales volumes 
using actual sales on a Btu basis and 
averaged for calendar years 1982,1983. 
and 1984. 


(d) Beginning on October 1,1985, and 
every subsequent year, the natural gas 
pipeline must notify its customers of the 
estimated annual contract quantity of 
gas volumes, priced under NGPA 
sections 104.106(a), and 109. on a Btu 
basts, which is available to the pipeline 
for sale that year. 

(e) Each pipeline to which this section 
applies shall file a revised tariff to 
conform to the requirements of this 
section. 

(f) Beginning no earlier than four 
years after (the effective date of this 
rule), if a natural gas pipeline offers firm 
transportation to all customers on a non 
discriminatory basis and offers an 
opportunity to reduce firm sales contract 
demands by 100 percent under $ 157.21 
of this chapter, the sales price for gas 
described in paragraph (b)(2) of this 
section will be presumed to be just and 
reasonable under the Natural Gas Act. 

[FR Doc. 85-13630 Filed 6-6-85: 8:45 am) 
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DEPARTMENT OF AGRICULTURE 
Agricultural Marketing Service 
7 CFR Part 910 

l Lemon Reg 519; Lemon Reg. 518, Arndt 1| 

Lemons Grown in California and 
Arizona; Limitation of Handling 

agency: Agricultural Marketing Service, 

USDA. 

action: Final rule. 

summary: This action establishes the 
quantity of fresh Califomia-Arizona 
lemons that may be shipped to market at 
375,000 cartons during the period |une 9- 
15.1985, and increases the quantity of 
lemons that may be shipped to 340,000 
cartons during the period June 2-8,1985. 
Such action is needed to privide for 
orderly marketing of fresh lemons for 
such periods due to the marketing 
situation confronting the lemon industry. 
DATES: The regulation ($ 910.819) 
becomes effective June 9,1985. and the 
amendment (5 910.818) is effective for 
the period June 2-8,1985. 

FOR FURTHER INFORMATION CONTACT: 
William J. Doyle. Chief. Fruit Branch, 
F&V, AMS. USDA. Washington. D.C. 
20250. telephone 202-447-5975. 
SUPPLEMENTARY INFORMATION: This 
final rule has been reviewed under 
Secretary’s Memorandum 1512-1 and 
Execuitive Order 12291, and has been 
designated a “non-major” rule. William 
T. Manley. Deputy Administrator. 
Agricultural Marketing Service, has 
certified that this action will not have a 


significant economic impact on a 
substantial number of small entities. 

This final rule is issued under 
Marketing Order No. 910. as amended (7 
CFR Part 910) regulating the handling of 
lemons grown in California and Arizona. 
The order is effective under the 
Agricultural Marketing Agreement Act 
of 1937. as amended (7U.S.C. 601-674). 
This action is based upon 
recommendations and information 
submitted by the Lemon Administrative 
Committee and upon other available 
information. It is found that this action 
will tend to effectuate the declared 
policy of the act. 

This action is consistent with the 
marketing policy currently in effect. The 
committee met publicly on June 4. 1985, 
at Los Angeles. California, to consider 
the current and prospective conditions 
of supply and demand and 
recommended a quantity of lemons 
deemed advisable to be handled during 
the specified weeks. The committee 
reports that lemon demand is good. 

It is further found that it is 
impracticable and contrary to the public 
interest to give preliminary notice, 
engage in public rulemaking, and 
postpone the effective date until 30 days 
after publication in the Federal Register 
(5 U.S.C. 553), because of insufficient 
time between the date when information 
became available upon which this 
regulation and amendment are based 
and the effective date necessary to 
effectuate the declared purposes of the 
act. Interested persons were given an 
opportunity to submit information and 
views on the regulation at an open 
meeting, and the amendment relieves 


restrictions on the handling of lemons. It 
is necessary to effectuate the declared 
purposes of the act to make these 
regulatory provisions effective as 
specified, and handlers have been 
apprised of such provisions and the 
effective time. 

PART 910— (AMENDEDI 

list of Subjects in 7 CFR Part 910 

Marketing agreements and orders. 
California, Arizona. Lemons. 

1. The authority citation for 7 CFR 
Part 910 continues to read as follows: 

Authority: Secs 1-19. 48 Stnt. 31. as 
amended. 7 USC. 601-674. 

2. New 5 910,819 is added to read as 
follows: 

§ 910.819 Lemon Regulation 519. 

The quantity of lemons grown in 
California and Arizona which may be 
handled during the period June 9,1985, 
through June 15,1985, is established at 
375,000 cartons. 

3. Section 910.818 Lemon Regulation 
518 is revised to read as follows: 

§ 910.818 Lemon Regulation 518. 

The quantity of lemons grown in 
California and Arizona which may be 
handled during the period June 2.1985, 
through June 8,1985. is established at 
340,000 cartons. 

Dated: June 5.1985. 

Thomas R. Clark. 

Deputy Director. Fruit and Vegetable 
Division. Agricultural Marketing Service. 

\FR Doc. 85-13998 Filed 6-8-85:11:36 om| 
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